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PREFACE. 


At  the  beginning  of  the  Twentieth  Century,  the  student  does 
not  find  himself  so  fully  enlightened  with  the  modern  develop- 
ment of  law  and  the  facilities  for  the  study  of  jurisprudence, 
that  he  cannot  profit  by  an  investigation  of  ancient  legislation 
and  institutions,  and  occasionally  discover  in  far  distant  ages  some 
useful  information  for  these  practical  times. 
-  In  the  Aryan  household  of  three  thousand  years  ago,  we  arc 
surprised  to  encounter  a  corporation,  the  existence  of  the  paternal 
power,  and  rights  of  succession;  in  Greece,  ideas. entertained  about 
the  State  which  would  do  credit  to  a  much  later  civilization. 
Rome,  with  her  highly  developed  municipal  system,  attempted  to 
establish  a  representative  government  in  Southern  Gaul  as  early 
as  418  A-  D.,  and  the  much  vaunted  Anglo-Saxon  jury  system 
was  tried  and  rejected  by  her  over  a  thousand  years  ago.  Much 
abused  Spain  was  the  first  European  nation  to  publish  a  code 
of  commerce ;  she  possessed  and  exercised  a  writ  of  habeas  corpus 
(manifestacion)  in  Aragon  before  America  was  discovered;  and 
Gothic  democratic  principles  were  there  developed  and  exercised 
more  liberal  than  those  recognized  in  any  monarchy  of  to-day, 
and,  being  evolved  with  time,  formed  the  basis  of  the  Republic 
of  Iceland,  the  Magna  Charta  of  England,  and  the  American 
Declaration  of  Independence, 
^^resenting  this  work  to  the  public,  if  the  author  contributes 
any^^^  of  interest  on  the  history  of  law  in  Spain  and  Spanisli- 
America  or  incites  the  student  to  become  better  acquainted  with 
Spanish  jurisprudence  and  institutions  his  reward  will  be  ample. 
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Histoiy  has  been  freely  quoted,  as  its  study  is  essential  to  com- 
prehend ancient  legislation  and  institutions  and  to  give  the  student 
a  better  idea  of  the  conditions  and  requirements  existing  in  re- 
mote times. 

The  difficulties  encountered  and  the  hibor  involved  in  such  a 
work  can  be  appreciated  to  some  extent  by  considering  the  period 
of  time  covered,  and  the  fact  that  no  other  country  of  Europe 
has  been  so  prolific  in  legislation  as  Spain,  whose  language, 
<nistoms  and  laws  have  been  observed  over  a  larger  geographical 
area  than  those  of  any  other  nation. 

At  the  beginning  of  the  Nineteenth  Century,  it  was  estimated 
that  the  general  and  provincial  codes  already  published  embraced 
something  like  one  himdred  thousand  different  enactments;  and 
since  that  time,  marked  by  the  disintegration  of  the  body  of  their 
laws  and  the  modem  scientific  classification  of  legislation,  the 
number  of  codes,  laws,  amendments  and  revisions  issued  are 
bewildering. 

In  giving  a  summary  of  the  ancient  codes  of  the  Peninsula, 
some  new  material  has  been  discovered  and  other  matters  treated 
for  the  first  time,  which  throw  considerable  light  on  Spanish 
laws  and  institutions,  such  as  the  Gh)thic  Code  of  Euric  or  of 
Tolosa,  observed  by  the  Goths  prior  to  the  Fuero  Juzgo,  tending 
to  clear  up  a  long  pending  controversy  as  to  the  date  of  appli- 
cation of  the  latter  code,  the  influence  and  effect  of  Canonical 
Law,  the  Councils  of  Toledo,  and  the  Arabic  dominion  upon 
Spanish  jurisprudence. 

Considerable  attention  has  been  given  to  the  interesting  laws 
of  the  Indies  —  Recopilacion  de  Leyes  de  los  Reynos  de  Ids  Indias 
—  inasmuch  as  they,  supplemented  by  the  laws  of  the  mother 
country,  formed  the  jurisprudence  of  Spanish-America  for  some 
three  hundred  years  and  are  essential  to  the  student  who  wishes 
to  become  familiar  with  tlie  laws  and  customs  of  Latin-America 
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as  well  as  of  interest  to  persons  who  seek  information  in  regard 
to  land  and  mining  grants  in  the  Indies. 

Upon  the  Spanish-American  colonies  gaining  their  independ- 
ence, during  the  Nineteenth  Century,  the  changes  in  jurisprudence 
have  not  been  so  marked  as  might  be  supposed.  In  political  and 
administrative  law  the  new  states  have  largely  followed  the  in- 
stitutions of  the  United  States  of  America,  but  their  private 
law  is  that  of  Spain,  amended  on  the  lines  of  the  Code  Napoleon. 

The  Latin-American  Commercial  Codes  are,  in  general,  based 
on  the  commercial  laws  of  Spain. 

The  Civil  Code  of  1889,  while  not  entirely  satisfactory  tci 
Spain  on  account  of  the  peculiar  conditions  existing  in  the 
Peninsula  and  the  conflict  between  the  so-called  common  law  and 
statute  or  provincial  legislation,  is,  aside  from  these  differences, 
a  most  excellent  code,  representing  some  twenty-four  hundred 
years'  development  of  the  Boman  Civil  Law  or  from  the  Twelve 
Tables  of  Borne  until  the  present  time.  An  eminent  French 
jurisconsult.  A*  Leve,  who  recently  translated  the  Civil  Code  into 
French,  pays  a  high  tribute  to  it,  declaring  that  it  is  more  scientific 
than  the  Code  Napoleon. 

A  few  of  the  leading  authorities  to  whom  the  author  is  in- 
debted are  as  follows: — On  Primitive  Times  and  tiie  Goths, — 
Tacitus,  Dahn,  Masdeu,  Vandoncourt,  Sempere,  Lafuente  (the 
£rst  volume  alone  being  considered  impartial). 

Arabic  Language,  Customs  and  Institutions, —  Gayangos,  Dosy, 
and  the  professors  of  Arabic,  Codera,  Simonet,  Cardenas,  in  the 
Universities  of  Madrid,  Granada,  and  Seville,  also  Lerchundi  of 
Tanjner. 

Ancient  Aragon, —  Zurita,  Mariani,  Matheu,  Eobertson. 

Navarre, —  De  Gurrea,  Lagreze  (Fr.).  ( 

On  the  Indies, —  De  las  Casas,  Solorzano,  Ulloa,  Muiioz,  Vega, 
Perez  y  Lopez,  Calvo,  the  latter  brings  the  legislation  down  to 
recent  times. 
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Mexico, —  Bandelier  and  Morgan,  Solis,  Belena,  Dublau  and 
T.ozano. 

On  Administrative  Law, —  Posada,  Azcarate,  Freixa,  Romero 
Giron,  Santamaria. 

Canonical  Law, —  Tejada  y  Kamiro,  Andres,  Morales,  and 
EscricLe. 

Civil  Law  and  Code, —  Antequera,  Ilinojosa,  Comas,  Sanchez 
Eoman,  Amandi,  Falcon,  Scsevola. 

Commercial  Law, —  Reus  y  Garcia,  Abella,  Manzana,  Armas 
y  Saenz. 

Criminal  Law  and  Procedure, —  Du  Boys,  Pacheco,  Montero, 
C.  Becarra  (It.),  Ortolan  (Fr.),  Valdes  Rubio. 

Mortgage  and  Xotarial  Laws, —  Santamaria,  Morell,  Oliver  y 
Esteller,  Zarzoso  (forms). 

Military  and  Naval  Laws, —  Almirante  (Guide  and  Dictionary), 
Garcia  y  Hernandez,  Romero  y  Villanueva. 

Municipal  Fueros  and  Town  Charters, —  Valdelomar,  and 
Munoz  y  Romero. 

Provincial  Laws, —  Lecanda  (Vizcaya),  Vadillo  (Navarre),  Cas- 
tells  y  de  Bassols  (Catalonia),  Gil  Berges  (Aragon).  ^ 

CLIFFORD  S.  WALTON. 

WASlTi:>fOTON^  D.  C. 
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selyes  on  being  the  descendants  of  the  Iberians,  and,  from  ancient 
times  to  the  present  day,  have  not  only  preserved  their  former 
vigor  and  unclassified  language  but  also  their  customs  and  inde- 
pendence^  surviving  Roman,  Gothic  and  Moorish  domination. 

The  Celts,  "  the  men  of  the  forest,"  at  an  uncertain  date  invaded 
the  country  and  a  long  struggle  ensued  between  them  and  the 
Iberians  (Iberi,  Ebro)  or  "  men  of  the  river,"  which  ended  in  the 
final  reconciliation  and  partial  mingling  of  the  two  tribes  in  the 
Celtiberian  nation,  the  Iberian  element  predominating,  although 
the  Celts,  as  usual,  gave  their  names  to  many  places. 

The  Celtic  tribes  embraced  the  Cantabrians,  Asturians,  Vas- 
cones,  Galicians,  and  Lusitanians,  and  their  subsequent  settle- 
ment seems  determined,  but  it  has  long  been  disputed  whether  the 
Celts  existed  in  Spain,  prior  to  their  appearance  in  Gaul,  or  emi- 
grated from  Gaul  to  Spain.  Euins  found  in  different  parts  of  the 
Peninsula  indicate  that  druidical  worship  was  observed  by  them. 

The  more  numerous  Iberians  extended  from  Gibraltar  through 
parts  of  Andalusia,  Valencia,  Murcia  and  Aragon  to  the  Pyrenees, 
and  the  blended  Ccltiberians  occupied  the  center  of  the  Peninsula, 
on  the  border  land  between  the  two  nations. 

If  faith  be  given  to  such  authorities  as  Justin  and  Pomponius 
Mela,  the  history  of  Spain  definitely  commences  in  the  sixteenth 
century  B.  C,  in  which  epoch  the  Phenicians  arrived  in  Spain. 
Guided  by  the  spirit  of  adventure  and  trade,  they  did  not  possess 
at  first  the  idea  of  conquest,  but  of  trading  and  of  exploiting 
Spanish  mines,  and  for  that  purpose  upwards  of  about  two  hundred 
colonies  were  established,  according  to  Strabo,  commencing  with 
Gadir  (Gades  or  Cadiz),  founded  before  Rome,  and  Hispalis 
(Sevilla),  Cordnba  (Cordova),  Malaca  (Malaga),  and  Abdera 
(Adra)  which  were  the  most  important. 

The  Guadalquivir  was  the  principal  artery  of  Phenician  com- 
merce and  they  took  out  sucli  riches  from  the  country  that,  accord- 
ing to  Aristotle,  the  anchors  and  other  parts  of  their  vessels  were 
made  of  silver,  and  thov  used  the  same  metal  for  ballast.  At 
Coruna,  thoy  reared  a  tower  in  honor  of  Melcarth;  at  Cadiz  a 
showy  temple  to  tlic  same  ^od,  erecting  in  it  two  magnificent 
brass  columns,  tlie  ruins  of  which  were  discovered,  about  the  middle 
of  the  last  century,  on  the  beach  at  Cadiz  upon  a  marked  fall  of  the 
waters;  which  fact,  no  doubt,  became  associated  with  the  tradi- 
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tion  of  the  formation  of  the  Straits  of  Gibraltar  and  the  Pillars  of 
Hercules.* 

Besides  extensive  trade  and  developed  industries,  the  informa- 
tion given  us  by  the  Jesuit  Masdeu  supports  Strabo  in  the  state- 
ment that,  during  the  fifteenth  century  B.  C,  the  Phenician 
colonists  already  had  laws,  histories  in  verse  and  poems  demon- 
strating an  advanced  civilization.  During  the  tenth  century  B.  C, 
Greeks  came  to  Spain  from  various  places:  the  Rhodians,  proceed- 
ing to  the  coast  of  Catalonia,  founded  the  city  of  Eodas  (Kosas), 
and  afterwards  occupied  the  four  Balearic  Islands,  calling  two  of 
them  Gymnasia^  and  the  other  two  PitiiLsas. 

About  the  year  700  B.  C,  Greeks  from  Zante  founded  Sagun- 
tum  in  Valencia.  The  Phocaens,  coming  from  Massilia  (Mar- 
seilles) to  establish  closer  trade  relations  with  the  natives  of  the 
country,  founded  Ampurias,  where,  as  well  as  at  Bosas,  a  temple 
was  erected  to  Diana  Ephesus,  the  most  worshiped  deity  of  pagan- 
ism. Dianio  (Denia)  in  Valencia  was  one  of  their  principal 
colonies.  Later  on  they  occupied  the  most  important  towns  in 
Granada  and  those  near  the  Ebro  river  which  was  the  most  im- 
portant artery  of  their  trade. 

The  Greek  colonies  left  a  more  complete  record  of  their  legisla- 
tion and  political  organization  than  the  Phenicians;  their  laws 
were  generally  founcfed  upon  an  excellent  sense  of  justice,  and 
possessed  many  notable  features,  including  a  permanent  publicity 
inflicted  on  violators  of  the  laws.  Their  government,  similar  to 
that  of  the  Greeks  at  Massilia,  had  as  a  fundamental  institution  a 
Senate  or  Supreme  Body  consisting  of  600  members  who  had  to  be 
citizens  of  a  nobility  established  at  least  three  generations,  and 
were  required  to  have  descendants ;  they  received  the  title  Timucos 
and  their  office  was  permanent.  The  executive  power  was  confided 
to  three  presidents  appointed  by  the  Senate,  and  the  administra- 
tion of  justice  was  entrusted  to  fifteen  magistrates  who  were  also 
Senators. 

Returning  to  the  history  of  Carthaginian  Spain,  it  is  found  to 
begin  with  the  arrival  of  the  Barca  factions  in  Baetica  (An- 
dalusia). 

•These  two  brass  columns  have  often  been  confounded  with  the  Pillars  of 
Hercules,  names  given  to  the  two  mountains  Caipe  and  Abila,  which  desig- 
nited  the  extremities  of  Africa  and  Europe,  and  which  were  then  believed 
to  mark  the  extreme  ends  of  the  habitable  earth. 
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Three  hundred  years  before  the  wealth  of  Cadiz  having  excited 
the  envy  and  hostility  of  the  natives,  its  Phenician  citizens  called 
in  the  aid  of  Carthage  and  her  Nnmidian  allies  who  soon  overran 
much  of  the  country  and  made  it  a  dependency  of  the  great  south 
Mediterranean  city. 

In  237  B.  C,  Hamilcar  Barca  landed  at  Cadiz  with  a  large 
army,  after  having  conquered  the  northern  coast  of  Africa  as  far 
as  the  ocean.  In  eight  years  he  had  overcome  the  west  and  south 
of  Spain,  but  the  confederated  chiefs  of  Vettones  succeeded  in  de- 
feating him,  and  he  was  drowned  in  the  passage  of  the  Guadiana. 

Hasdrubal,  his  son-in-law,  with  a  rare  union  of  vigor  and  hu- 
manity, soon  greatly  extended  the  dominion  of  the  Carthaginians 
with  his  fifty-six  thousand  men  and  two  himdred  elephants.  He 
built  the  city  of  Carthage  Nova  (Carthagena),  which  became  a 
great  commercial,  maritime,  and  military  outpost  full  of  fortifica- 
tions and  arsenals.  The  frightened  Greek  colonies  implored  the 
aid  of  the  Roman  senate  against  the  Carthaginian  power.  A 
treaty  stipulated  the  independence  of  these  colonies,  and  fixed 
the  limits  of  the  growing  Carthaginian  empire,  but  Hasdrubal, 
feeling  himself  strong  in  the  affections  of  the  people  and  finding 
himself  firmly  intrenched  at  Carthagena,  resolved  to  break  the 
treaty,  and  would  have  done  so,  had  not  the  dagger  of  an  assassin 
put  an  end  to  his  life. 

Hannibal,  son  of  Hamilcar,  a  young  man  of  twenty-five,  was 
chosen  by  the  army  to  succeed  Hasdrubal;  and  now  he  saw  a 
chance  to  show  at  last  the  eternal  enmity  which  his  father  had  made 
him  swear  against  the  Komans. 

The  admirable  portrait  left  by  Livy  is  a  pregnant  individualiza- 
tion of  one  of  the  great  men  of  antiquity.  In  the  same  lucid  and 
impassioned  pages  the  memorable  story  of  the  siege  of  Saguntum, 
the  ally  and  funeral  offering  of  Eorae  to  the  vengeance  of  the 
Carthaginians,  still  glows  with  eloquence  after  the  lapse  of  twenty 
centuries. 

The  great  struggle  between  Rome  and  Carthage  had  now  begun. 
During  the  second  Punic  War,  in  218  B.  C,  Cneius  Scipio  came 
over  to  Spain  and  soon  got  possession  of  the  eastern  coast  from 
Carthagena  to  the  Pyrenees,  but  in  211  he  perished,  having  been 
preceded  by  his  brother  Publius,  who  underwent  the  same  fate  to- 
gether with  his  army.       In  the  brilliant  and  moving  pages  of 
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Plutarch,  their  successor,  Publius  Cornelms  Scipio  (210),  is  seen 
landing  in  Spain  with  eleven  thousand  men,  capturing  Carthagena 
with  immense  booty,  gaining  all  hearts  by  his  politic  magnanimity, 
conquering  Cadiz,  founding  Italica  near  Seville,  and  dividing  the 
country  into  two  great  provinces.  Hither  and  Further  Spain.  Cato 
was  sent  thither  as  consul  in  195  B.  C,  and  that  system  of  minute 
and  merciless  phmdering  was  inaugurated  by  which  Spain,  the 
first  and  richest  of  all  the  great  Roman  colonies,  was  transformed 
into  the  market  garden  of  Rome. 

The  revolt  of  Viriatus,  the  shepherd  chieftain  of  the  Lusitanians, 
who  for  more  than  eight  years  (140-148  B.  C.)  defied  the  whole 
power  of  Rome,  showed  even  more  than  innumerable  rebellions  and 
outbreaks  from  decade  to  decade,  how  difiicult  it  was  to  break  the 
free  and  spirited  population  to  a  foreign  yoke.  Numantia,  equally 
a  Celtiberian  city,  resisted  with  the  energy  of  despair  the  encroach- 
ments of  Rome,  and  only  fell  before  sixty  thousand  men  and  Scipio 
Aemilianus,  another  of  that  remarkable  family  whose  names  are  so 
gloriously  and  dismally  connected  with  the  subjugation  of  Spain. 
Saguntum,  Numantia  and  Saragossa  —  three  sieges  of  world-wide 
celebrity  —  testify  to  that  impassioned  strength  and  fortitude, 
which  in  religion  as  in  war,  two  thousand  years  ago  as  now,  have 
always  formed  the  foundation  of  the  Spanish  character. 

The  revolt  of  Sertorius,  a  Roman  exile  dreaming  of  the  inde- 
pendent sovereignty  of  Spain,  occurred  twenty  years  after  the 
siege  of  Numantia  and  was  crushed  by  Pompey  and  Metellus  after 
eight  years  of  furious  and  difficult  encounter. 

The  most  remarkable  of  all  the  quarrels  espoused  by  the  Penin- 
sula was  that  of  Pompey  and  Caesar.  Caesar  triumphed,  and  has 
left  a  record  of  the  contest  in  his  inimitable  commentaries.  Under 
Augustus  Spain  was  declared  the  perpetual  tributary  of  the  em- 
pire, and  for  the  first  time,  after  two  hundred  years  of  sanguinary 
strife,  the  dominion  of  Rome  showed  itself  beneficent  and  tolerable. 
A  regular  administration  was  introduced  ;  the  country,  to  facilitate 
its  control  and  organization,  was  divided  into  three  provinces 
(Baetica,  Tarraconensis,  and  Lusitania)  ;  wise  and  humane  laws 
were  established,  protecting  the  inhabitants;  magnificent  roads, 
bridges  and  aqueducts  were  built;  and  graceful  altars  smoked  in 
honor  of  the  father  and  liberator  of  Spain. 
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which  permitted  him  to  occupy  Santiago,  the  capital  of  that 
country.  The  viceroy  sent  from  Lima  another  army  of  Spanish 
veterans,  which  was  defeated  by  San  Martin  at  Maipo,  near  Santi- 
ago, on  April  5,  1818,  thus  achieving  the  independence  of  Chile, 
and  putting  the  Spanish  viceroy  at  Lima  on  the  defensive. 

The  governments  of  the  La  Plata  Provinces  and  Chile  had 
agreed  by  a  treaty  signed  at  Buenos  Ayres  on  February  6,  1819, 
to  send  a  joint  expedition  of  their  forces  to  liberate  Peru;  but 
before  the  expedition  started  a  revolution  broke  out  in  the  Ar- 
gentine Provinces,  necessitating  the  return  of  the  Argentine  army 
from  Chile,  and  instructions  were  sent  to  San  Martin  to  hasten 
back.  San  Martin,  realizing  that  if  he  went  back  to  Buenos 
Ayres  the  cause  of  independence  would  be  seriously  jeopardized, 
made  up  his  mind  to  disobey  his  instructions,  and  he  resigned 
his  command,  but  was  recognized  as  general-in-chief  by  his  army 
at  Eancagua,  in  Chile,  and  finally  appointed  general-in-chief 
of  the  joint  Chilean-Argentine  expeditionary  army  by  the  Chilean 
government.  Before  San  Martin  left  Chile  for  Peru,  the  Argen- 
tine government  had  been  overthrown,  anarchy  prevailing  there, 
and  he  found  himself,  therefore,  without  a  government  or  nation 
to  back  his  force,  but  he  acted  as  general-in-chief  of  the  combined 
army,  both  by  the  appointment  of  the  Chilean  government  and  by 
the  act  of  Rancagua.  San  Martin  knew  that  he  could  not  march 
to  Peru  overland,  and  he,  therefore,  concentrated  all  his  efforts  to 
assist  in  providing  Chile  with  a  navy  which  would  clear  the 
Spanish  armada  from  the  Pacific. 

The  geographical  position  of  Chile,  a  long  and  narrow  strip  of 
land  bounded  by  the  Cordilleras  on  the  east  and  bordering  on  the 
Pacific  Ocean,  made  it  indispensable  for  her  to  have  a  navy.  It  is 
extraordinary  how,  being  the  poorest  and  the  last  of  the  Spanish 
crown  American  colonies,  she  could  under  the  able  leadership  of 
O'Higgins,  a  Chilean  patriot  of  Irish  descent,  and  while  she  was 
carrying  on  her  war  of  independence  against  Spain,  improvise  a 
navy,  a  task  in  which  she  was  very  substantially  assisted  by  San 
Martin  and  the  Buenos  Ayres  government  with  the  man-of-war 
"  Intrepid,"  lost  at  the  capture  of  Valdiva  on  February  3,  1820, 
by  Lord  Cochrane.  By  September,  1818,  O'Higgins  had  procured 
five  men-of-war,  manned  bv  raw  recruits  with  little  or  no  naval 
discipline,  and  a  few  English  and  Americans  who  could  not  speak 
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Spanish.  These  he  put  under  the  command  of  Colonel  Manuel 
Blanco  Encalada,  who  had  previously  served  in  the  Spanish  navj^ 
and  who  attacked  the  frigate  ^^  Maria  Isabel "  on  October  28, 1818, 
while  she  was  under  the  protection  of  the  forts  at  the  port  of 
Talcahuano,  and  captured  that  vessel,  as  well  as  five  Spanish  trans- 
ports, with  seven  hundred  Spanish  soldiers.  The  enlarged  Chilean 
navy  was  placed  under  the  conmiand  of  dashiQg  Lord  Cochrane,  a 
very  distinguished  admiral  of  the  British  Royal  Navy,  then  under 
a  cloud  at  home,  who  took  service  under  the  Chilean  flag,  attacked 
and  defeated  the  Spanish  navy  at  the  port  of  Callao,  capturing  the 
flagship  ''  Esmeralda/^  and  so  established  Chilean  naval  supremacy 
SSe  Southern  Pacific  among  the  American  Eepublics. 

In  that  navy,  consisting  of  nine  men-of-war  and  sixteen  trans- 
ports, San  Martin  left  Valparaiso  for  the  Peruvian  coast  on  August 
20,  1820,  with  an  army  of  four  thousand  one  hundred  and  eighteen 
men,  of  which  two  thousand  three  hundred  and  thirteen  were 
Argentines  and  one  thousand  eight  hundred  and  five  Chileans. 
Eighteen  days  later  he  landed  in  Peru  near  the  city  of  Pisco,  to  the 
south  of  Lima.  The  viceroy  had  over  twenty-three  thousand  men 
under  his  command,  which  he  could  concentrate  against  San 
Martin,  and  it  required  great  generalship  and  skillful  manoeuvering 
to  baffle  the  Spanish  army.  After  remaining  a  month  and  a  half 
at  Pisco,  and  sending  a  portion  of  his  army  to  the  interior  to  raise 
the  people  in  favor  of  independence,  San  Martin  sailed  with  the 
remainder  of  his  army,  on  October  29,  1820,  to  Ancon,  a  port 
twenty  miles  north  of  Lima.  When  the  Spanish  army  was  being 
concentrated  against  him  there  he  moved  again,  on  November  8, 
having  possession  of  the  sea,  to  Huacho,  about  seventy  miles 
north  of  Lima,  thus  severing  the  communication  of  the  viceroy 
with  his  northern  provinces.  In  the  meantime,  the  principal  towns 
of  Peru  began  to  join  the  independent  cause,  and  even  a  portion 
of  the  native  army  of  the  viceroy  joined  San  Martin.  The  viceroy 
was  thus  forced  to  evauate  Lima  on  July  6,  1821,  and  it  was 
forthwith  occupied  by  San  Martin. 

San  Martin  clearly  foresaw  the  great  unrest  and  political  tur- 
moil which  the  adoption  of  republican  institutions  would  neces- 
sarily entail  upon  the  new  nations,  as  they  were  not  prepared  for 
a  form  of  government  which  requires  an  enlightened  people,  capa- 
ble of  self  government,  and  he  therefore,  as  well  as  the  Argentine 
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goyemment  under  Pueyrredon,  favored  the  establishment  of  a 
monarchy,  Bolivar,  on  the  other  hand,  being  decidedly  for  a 
republican  form  of  government. 

San  Martin  was  not  to  accomplish  by  himself  his  final  object, 
as  that  task  was  reserved  to  Bolivar.  In  1822  San  Martin's  con- 
dition in  Peru  was  difficult,  as  his  army  had  been  considerably 
reduced  by  hard  service  and  sickness,  he  having  only  eight  thousand 
five  hundred  men,  many  of  them  raw  recruits,  while  the  viceroy 
had  in  Upper  Peru  about  nineteen  thousand  men  who  could  be 
easily  concentrated  in  a  comparatively  short  time.  San  Martin 
thought  it  necessary,  therefore,  to  have  the  assistance  of  Bolivar 
to  give  a  speedy  finishing  blow  to  the  Spanish  dominion  in  Peru, 
and  he  proposed  to  meet  Bolivar.  They  met  in  Guayaquil  on 
July  26  and  27, 1822. 

No  authentic  report  of  that  interview  has  ever  been  published, 
and  this  has  given  rise  to  many  surmises  about  its  objects  and 
results.  From  the  events  which  preceded  and  followed  the  same, 
and  from  a  letter  written  soon  afterward  by  San  Martin  to  Bolivar 
on  August  29,  1822,  and  his  conversations  with  friends,  there 
is  room  to  form  an  idea  of  what  took  place  at  the  meeting.  San 
Martin  offered  Bolivar  to  serve  under  his  orders,  if  he  would  go 
with  his  victorious  armies  to  Peru;  but  his  proposal  was  not 
accepted,  Bolivar  saying  that  he  could  not  leave  Colombia  without 
permission  from  the  Colombian  Congress,  and  he  only  agreed 
to  send  one  thousand  five  hundred  men  of  his  army  to  aid  San 
Martin.  It  is  well  known  that  San  Martin  and  Bolivar  differed 
greatly  in  their  views  on  many  subjects  relating  to  the  work  that 
they  both  had  undertaken.  The  difference  of  opinion  between 
the  two  regarding  the  government  of  the  new  states  was  another 
factor  which  contributed  to  prevent  their  acting  in  accord.  One 
cause  of  irritation  between  them  was  the  question  of  the  port 
of  Guayaquil,  which  San  Martin  thought  ought  to  belong  to  Peru, 
or  be  decided  by  negotiations  between  the  Colombian  and  Peru- 
vian governments,  while  Bolivar  had  already  annexed  it  to  Colom- 
bia. San  Martin  understood  that  he  was  in  Bolivar's  way,  and 
sincerely  wishing  the  success  of  the  cause  of  independence,  proved 
himself  a  true  patriot  and  a  great  man,  preferring  to  sacrifice 
his  future,  and  decided  to  withdraw  from  his  field  of  operations 
leaving  his  competitor  alone  with  the  sole  responsibility  for  the 
course  of  future  events. 
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San  Martin  consequently  returned  to  Pern,  where  he  had  pre- 
vionsly  convoked  a  national  congress  to  organize  the  country,  and 
on  the  very  day  when  congress  met,  on  Septemher  20,  1822,  he 
resigned  his  command  in  Peru  and  sailed  for  Chile. 

Bolivar's  career  was  still  more  eventful.  He  fought  the  Spanish 
both  in  Venezuela  and  New  Granada  with  varying  success  from 
1810  to  1817,  as  often  crushed  and  defeated  as  victorious,  and 
twice  being  obliged  to  fly  from  the  country  and  take  refuge  in 
foreign  lands.  Finally  he  asserted  his  supremacy,  and  at  the 
battle  of  Boyaca,  fought  on  August  7,  1819,  he  achieved  the 
independence  of  New  Granada  and  captured  Bogota,  its  capital, 
while  at  Carabobo,  fought  on  June  24,  1821,  he  achieved  the 
independence  of  his  native  land,  Venezuela,  having  previously 
occupied  its  capital,  Caracas. 

Bolivar,  like  San  Martin,  realized  that  his  success  could  not 
be  permanent,  as  long  as  the  Spaniards  were  in  possession  of  the 
neighboring  countries,  and  more  especially  Peru,  the  principal 
Spanish  stronghold  in  South  America,  which  they  used  as  a  base 
of  attack  against  the  new  nationalities,  and  he,  therefore, 
decided  to  attack  them  first  in  Ecuador  and  eventually  go  to 
Peru.  Both  armies,  each  from  opposite  ends  of  South  America, 
converged  on  Peru  with  the  same  object  in  view,  of  putting  an 
end  to  the  Spanish  domination.  He  consequently  marched  his 
army  to  Ecuador  and  defeated  the  enemy  at  Bombona  on  April  7, 
1822,  and  achieved  the  independence  of  that  country  at  the 
battle  of  Pichincha,  fought  on  May  24,  1822. 

As  San  Martin  predicted,  the  patriots'  army  in  Peru  was  de- 
feated after  he  left  the  country,  both  at  Torata  and  Moquegua. 
After  those  defeats  and  the  destruction  of  the  army  organized  by 
Peru,  under  General  Santa  Cruz,  the  Peruvian  government  made 
a  treaty  with  Colombia  on  April  12,  1823,  for  the  purpose  of 
having  the  assistance  of  six  thousand  troops,  and  finally  after  the 
country  had  fallen  into  anarchy,  Bolivar  made  his  appearance 
in  Lima,  where  he  was  hailed  as  the  liberator  of  the  country,  the 
Peruvian  congress  appointing  him,  by  decree  dated  at  Lima  on 
August  10,  1823,  Dictator  and  Liberator  of  Peru,  thus  giving 
him  entire  civil  and  military  control  over  the  country,  and  realiz- 
ing San  Martin's  prediction. 
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Bolivar,  in  full  charge  of  the  combined  Peruvian,  Chilean,  and 
Argentine  armies,  as  well  as  the  whole  of  the  Colombian  army, 
marched  against  the  Spaniards  in  Upper  Peru,  and  fought  and 
defeated  at  Junin,  on  August  6,  1824,  a  cavalry  division,  the 
flower  of  the  Spanish  army,  and  gave  the  finishing  blow  to  the 
Spanish  domination  in  South  America,  at  the  battle  of  Ayacucho, 
on  December  9th  of  the  same  year,  where  Bolivar's  army  was  com- 
manded by  Sucre. 

When  the  enormous  difficulties  are  considered  that  the  liber- 
ating armies  had  to  contend  with,  traversing  immense  distances 
in  a  difficult  and  broken  country,  without  railways  or  even  wagon 
roads,  having  often  to  transport  their  artillery  on  mule  back, 
without  any  commissariat  or  money  to  pay  the  army,  and  often 
even  without  arms  or  ammunition,  it  is  really  wonderful  what  was 
accomplished. 

In  Mexico,  as  in  all  the  other  Spanish  colonies,  the  war  of 
independence  had  begun  in  1810,  and  it  terminated  on  Sep- 
tember 27,  1821,  when  Iturbide  entered  the  City  of  Mexico 
with  his  victorious  army,  although  the  war  had  been  practically 
ended  when  the  Spanish  Viceroy  O'Donaju  signed  with  Iturbide 
at  the  city  of  Cordova  on  August  24,  1821,  a  treaty  in  which 
he  recognized  on  behalf  of  the  Spanish  government  the  independ- 
ence of  Mexico. 

In  what  is  now  called  Central  America  the  people  remained 
under  the  Spanish  government  without  any  attempt  to  proclaim 
independence,  very  likely  because  they  thought  they  could  not 
cope  with  the  power  of  the  Spanish  viceroy  in  Mexico.  When 
they  heard  of  Iturbide's  success,  however,  they  proclaimed  their 
independence  and  annexation  to  Mexico  on  September  15,  1821. 
They  seceded  from  Mexico  in  1823,  and  established  then,  and  not 
until  then,  the  Central  American  confederation,  under  the  name 
of  the  United  Provinces  of  Central  America,  a  confederation  which 
lasted  until  1839,  when  each  of  the  five  states  became  an  inde- 
pendent nation. 

On  March  8,  1822,  when  Mr.  Monroe  asked  Congress  to  recog- 
nize the  independence  of  the  Spanish  colonies  in  America,  Mexico, 
the  Central  American  States,  New  Granada,  Venezuela,  Buenos 
Ayres,  Paraguay,  Uruguay,  and  Chile  had  fully  accomplished 
their  independence,  and  in  Ecuador  and  Peru  independence  was 


HiSTOBIGAL   InTBODUCTION.  IT 

pxactically  aocomplished^  as  Bolivar's  army  was  then  fighting: 
under  General  Sucre  in  Ecuador^  and  the  Spanish  viceroy  had 
evacuated  Lima  on  account  of  San  Martin's  manoeuvres  after 
July  6,  1821.  The  independence  of  Bolivia,  or  Upper  Peru,  a& 
it  was  then  called,  had  been  practically  accomplished  when  San 
]U.artin  invaded  Chile  in  1817. 

CUBA  AND  PUERTO  RICO. 

It  was  not  until  the  close  of  the  nineteenth  century,  four 
centuries  after  Columbus  had  unfurled  the  Spanish  colors  on 
Cuban  soil,  that  this  emblem  was  destined  to  be  lowered  in  the 
Western  Hemisphere. 

Attempts  to  secure  the  independence  of  Cuba,  commencing  with 
that  of  Bolivar  in  1823,  and  recurring  in  1826,  1828,  1848, 
1861,  when  Lopez  and  Crittenden  lost  their  lives,  the  ten-year 
insurrection  of  1868-78,  and  that  of  1884,  were  alike  doomed 
to  failure. 

The  revolution,  so  long  and  carefully  planned  by  Marti  and 
begun  in  February,  1895,  however,  was  to  be  successful,  owing  to 
the  intervention  of  the  United  States,  by  declaration  of  war  April 
25,  1898,  which  resulted  in  the  Philippine  Islands  and  Puerto 
Rico  being  ceded  to  the  former  government  by  the  treaty  of 
Paris,  December  10,  1898,  and  the  Cubans  given  a  chance  to 
demonstrate  to  the  world  their  capacity  for  self-government  and 
iiidop(?ndence. 
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PART  FIRST. 


PEELIMINAET. 

The  historical  study  of  the  laws  of  Spain  begins,  in  reality, 
with  the  establishment  of  the  Goths  in  that  country,  under  Athaulf , 
about  the  year  414  A.  D.  However,  a  general  review  of  the  his- 
tory of  primitive  times,  and  of  the  dominion  of  Phenicians,  Greeks, 
and  Carthaginians,  and  especially  of  the  Komans,  is  necessary  as 
a  basis  for  such  study. 

The  policy  of  tolerance  observed  by  the  Goths  from  their  en- 
trance into  Spain,  either  through  an  understanding  with  the 
Koman  authorities  or  from  an  instinctive  sentiment  of  respect  for 
the  superior  Koman  culture,  produced  the  legislation  of  castes, 
symbolized  by  the  Code  of  Euric  or  of  Tolosa,  and  by  the  Code 
of  Alaric  or  Breviarium  Aniani.  Under  these  two  legislative 
systems,  conquerors  and  conquered  lived  until  the  end  of  the 
seventh  century  within  the  same  territory  and  under  one  supreme 
authority,  but  with  complete  independence  as  to  religions,  laws, 
customs,  and  tribunals. 

The  rapid  decline  of  the  Roman  Empire,  the  consequent  dis- 
regard of  her  interests  in  Spain,  and  the  natural  tendency  to- 
wards assimilation  of  the  two  people,  living  together,  culminated 
in  the  conversion  of  Recared  to  Catholicism  at  the  Third  Council 
of  Toledo.  This  marked  a  new  regime  in  the  legislative  life  of 
the  Peninsula,  the  outgrowth  of  which  was  the  formation  of  the 
Fuero  Juzgo,  during  the  reign  of  Chindasvint,  afterwards  cor- 
rected by  Recesvint,  Ervigio,  and  promulgated  by  Egica. 

The  Gothic  Monarchy  fell  before  the  strength  of  the  Moham- 
medan armies.  Although  the  Moors  became  the  masters  of  the 
greater  part  of  Spain,  they  did  not  completely  subdue  it,  owing 
to  the  heroic  efforts  of  a  band  of  Spaniards  commanded  by 
Pelayo,  who,  by  his  victory  at  Covadonga,  laid  the  basis  of  the 
national  restoration  and  thereby  wrote  the  first  page  of  that  re- 
markable struggle  which  continued  during  eight  centuries. 

(19) 
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This  exceptional  state  of  aSairs,  produced  bv  constant  war- 
fare, could  not  but  affect  legislation,  substituting  for  its  prior 
aspect  of  uniformitj  that  of  the  most  extensive  diversity. 
This  was  a  logical  consequence  of  granting  special  privileges 
in  every  direction  to  bring  about  the  necessary  combination  of 
all  the  social  elements,  each  one  helping,  according  to  its  strength, 
in  the  great  work  undertaken  to  recover  the  national  territory. 
From  these  causes  originated  the  fueros  of  the  nobility,  with  their 
excessive  privileges  in  the  shape  of  sehorios  and  feuds;  as,  for 
example,  the  Ordenamiento  de  las  Cortes  de  Ndjera,  and  the 
Fuero  Viejo.  From  the  same  origin  came  the  fueros  of  localities 
or  provinces,  the  municipal  fueros,  such  as  those  of  L4on,  Cuenca, 
Sepulveda,  and  others,  which  later  came  to  be  a  powerful  dike 
against  the  disorders  of  the  nobility  and  a  firm  bastion  to  re- 
establish the  prestige  of  the  crown. 

After  the  reconquest  had  become  well  advanced  and  with  it 
the  national  unity  better  assured,  Ferdinand  III,  known  as  the 
Saint,  appreciating  the  necessity  of  making  thorough  legisla- 
tive reforms,  undertook  the  task,  but  death  prevented  the  ac- 
complishment of  his  project  and  the  completion  of  this  work 
was  solemnly  commended  to  his  son,  Alfonso  X,  known  as  the 
Wise,  who,  with  better  desires  than  fortune,  endeavored  to  accom- 
plish it,  forming  during  his  reign  the  legal  works  known  as  the 
Fuero  Real,  Bapeculo,  and  Partidas. 

Notwithstanding  this  commendable  effort,   tlie   differences  of 
opinion  which  prevailed  about  legislative  reforms,  the  vested  in- 
terests  endangered,   and   perhaps   the   triumph   of   the   arms   of 
Saneho  IV,  in  the  War  of  Succession,  carried  on   against  the 
Infantes  de  la  Cerda,  were  all  causes  which  prevented  this  work 
being  completed  until  Alfonso  XI  formed  his  famous  Ordenami- 
ento at  the  Cortes  of  Alcala  de  Henarcs  in  1348.    There  the  order 
"f  "relation  among  tlie  different  legal  bodies  was  for  the  first  time 
blished  in  Spain  and  important  reforms  in  Spanish  laws  were 
e,  including  that  of  the  Code  of  Siete  Partidas.     This  ira- 
ant  event  gave  this  period  of  the  history  of  Spanish  legislation 
arked,  critical  and  transitive  character. 

he  successors  of  Alfonso  XI  were  not  competent  to  continue 
^pat  work,  and,  if  the  publication  of  the  Fuero  Viejo  (skill- 
r  disguised  from  its  original  and  exchisive  nature  of  a  nobil- 
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iary  code  by  dispositions  of  common  law  which  gave  it  the  appear- 
ance of  a  general  code),  be  excepted,  we  do  not  find  any  notable 
changes  in  the  legislative  and  governing  powers  until  the  time 
of  Ferdinand  and  Isabella. 

The  necessity  of  reforming  and  harmonizing  so  many  scattered 
and  contradictory  legislative  elements  was  hot  overlooked  by 
these  zealous  monarchs  to  whose  reign  so  many  remarkable  achieve- 
ments were  accorded  by  destiny, —  the  end  of  the  reconquest,  the 
re-establishment  of  the  royal  authority,  and  the  discovery  of  a 
If  ew  World.  They  commended  to  Alonzo  Dias  de  Montalvo,  a  dis- 
tinguished jurisconsult  of  their  time  and  judge  in  their  council, 
the  compilation  of  the  laws,  which  order  he  carried  into  effect 
under  the  title  of  the  Ordenanzas  Real  de  Costilla  or  Eoyal  Ordi- 
nances of  Castile,  also  known  as  the  Ordenamiento  de  Montalvo, 
but  which  was  accomplished  in  such  an  ineflBcient  manner  that  it 
did  not  deserve  the  royal  approval. 

Repeated  petitions  to  the  Cortes  by  the  attorneys  of  towns  and 
cities,  constantly  denouncing  the  harm  done  to  the  administration 
of  justice  by  the  multiform  and  antagonistic  conditions  of  Spanish 
laws,  caused  the  publication  of  the  Leyes  de  Toro  or  Laws  of 
Tore  at  the  Cortes,  which  took  place  in  the  city  of  Toro  in  the 
year  1505,  in  order  to  proclaim  Doiia  Juana,  "  la  Loca,"  as  Queen 
of  Spain. 

Though  these  compilations  furnished  no  definite  and  conven- 
ient solution  of  the  legislative  anarchy,  and  though  the  neces- 
sitv  of  reforming  the  laws  of  the  countrv  became  more  and  more 
urgent,  other  legal  works  were  successively  published,  such  as 
the  Nueva  Recopilacion  of  the  time  of  Philip  II,  in  the  year  of 
1567;  the  Novisima  Recopilacion  during  the  reign  of  Carlos  IV, 
in  the  year  1805,  and  its  supplement  in  1808,  with  a  Coleccion 
de  Autos,  given  by  the  Council  corresponding  to  the  period  of 
time  elapsed  between  said  two  collections  by  which  the  first  one 
was  enlarged.  Such  measures  augumented  instead  of  decreasing 
the  chaotic  condition  of  Spanish  legislation,  because  they  left  in 
force  all  the  prior  compilations  and  added  new  elements  to  the 
already  numerous  ones  which  constituted  it.  To  this  ever-present 
necessity  for  legislative  reform,  the  influence  of  the  doctrines  of  the 
French  revolution,  and  the  transcendental  national  fact  of  the  war 
for  independence,  gave  a  new  aspect.     Differing  from  what,  until 
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then,  had  been  the  confusing  practice  of  attempting  to  modify 
Spanish  law  as  a  whole,  the  authorities  proceeded  to  unify  each 
branch  separately;  following  this  system  in  the  codification  of  the 
Mercantile  Law,  of  the  Penal  Law,  and  of  the  Civil  and  Criminal 
Laws  of  Procedures,  lastly  came  the  pretended  codification  of  the 
Civil  Law  which,  with  a  partial  character  in  respect  to  Castile  and 
even  incomplete  in  relation  to  the  so-called  derecho  comun  or 
common  law  of  the  same,  was  carried  on  by  the  promulgation 
of  the  Civil  Code  of  1889.  This  imification  did  not  happen  to  the 
Administrative  Law,  which,  on  account  of  its  changeable  nature, 
was  not  susceptible  of  codification,  nor  to  the  civil  law,  regarding 
which  the  divers  provincial  laws  now  in  force  presented  great 
opposition;  nevertheless,  both  were  considerably  augmented  and 
bettered,  first  by  some  successful  reforms  of  ancient  laws,  not 
altogether  in  agreement  with  the  spirit  of  the  present  time,  sec- 
ondly, by  the  publishing  of  other  new  ones  growing  out  of  a 
superior  civilization,  and  lastly  by  the  Civil  Code. 

SUMMAEY. 

The  history  of  the  Spanish  Law  may  be  summarized  under 
six  headings,  as  follows: 

1.  The  Primitive  Period,  corresponding  to  the  dominion  of  the 
Phenicians,  Greeks,  Carthaginians,  and  Romans  (sixteenth  cen- 
tury B.  C.  to  414  A.  D.). 

2.  The  Visigothic  Epoch,  or  from  the  invasion  of  the  northern 
barbarians,  and  the  independence  of  legislation,  as  marked  in  the 
Gothic  Code  of  Euric  or  of  Tolosa,  and  in  the  Roman  Code  of 
Alaric  or  Breviarium  Aniani,  until  the  reign  of  Egica  (414-687). 

3.  The  Hispano-Gothic  Period,  characterized  by  the  fusion  of 
the  laws  of  castes  into  a  political  and  juridical  unity  by  the  pro- 
mulgation of  the  Fuero  Juzgo  as  a  general  code  (687-700  to  711). 

4.  The  Saracenic  Invasion  and  the  period  of  statute  or  foral 
laws,  in  which  the  legislation  comprises  a  mere  collection  of 
singular  and  independent  privileges,  like  those  granted  to  the 
nobility  and  towns,  dictated  under  the  necessities  of  the  Re- 
conquest  (711  to  1256). 

5.  The  re-establishment  of  Roman  Laws,  by  sanctioning  of 
the  Fuero  Real,  Partidas,  etc.,  and  the  conflict  and  confusion  pro- 
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duced  by  subsequent  legislation  and  the  attempt  to  harmonize 
and  unify  the  diverse  legislation  of  the  country  (1255  to  1810). 
6.  The  Modern  Epoch,  marked  by  the  disintegration  of  the 
body  of  Spanish  laws  and  the  scientific  reclassification  thereof 
(1810  to  1900). 

CHBONOLOGICAIi    TaBI-E. 

Phenician  Dominion,  on  the  southern  coast  of  Spain,  from  the 
sixteenth  century  to  238  B.  C. 

Greek  Dominion,  on  northeastern  coast  of  Spain  and  in  the 
Balearic  Islands,  from  the  tenth  century  B.  0. 

Carthaginian  Dominion,  from  237  to  210  B.  C. 
^Koman  Dominion,  from  210  B.  C.  to  414  A.  D. 
--  Visigothic  Dominion,  from  414  to  711. 

Arabic  Dominion,  from  711  to  1492. 

Reconquest  begun  by  Pelayo,  718  to  1492. 

TTnion  of  Castile  and  Aragon  by  the  marriage  of  Ferdinand 
and  Isabella  in  1469. 

Discovery  of  the  New  World,  1492. 

Independence  of  Buenos  Ayres  or  Argentine  Republic,  July 
9,  1816. 

Independence  of  Chile,  April  5,  1818. 

Independence  of  New  Granada  (Colombia),  August  7,  1819. 

Independence  of  Venezuela,  June  24,  1821. 

Independence  of  Mexico,  August  24,  1821. 

Independence  of  Central  America,  September  15,  1821. 

President  Monroe's  Message  to  Congress,  asking  for  the  recog- 
nition of  the  independence  of  the  Spanish  colonies,  March  8,  1822. 

Independence  of  Ecuador,  May  24,  1822. 

President  Monroe's  Message  enunciating  the  Monroe  doctrine, 
December  8,  1823. 

Independence  of  Peru,  December  9,  1824. 

Cuban  Insurrection  begun,  February  24,  1895. 

War  Declared  between  the  United  States  and  Spain,  April 
25,  1898. 

Peace  Protocol  signed,  August  12,  1898. 

Treaty  of  Peace  signed,  December  10,  1898. 

President  McKinley's  Message,  manifesting  the  attitude  of  the 
Administration  in  respect  to  the  Philippines,  Puerto  Rico,  and 
Cuba,  December  5,  1899. 


CHAPTER  I. 


Elements  Which  Have  Influenced  the  Civil  Law  in  Spain. 

Spanish  Civil  Law  was  influenced  in  its  development  prin- 
cipally by  four  powerful  elements,  to  wit:  (1)  Roman,  (2)  Grer- 
manic,  (3)  Canonical,  including  the  Councils  of  Toledo,  and 
(4)  Arabic,  aside  from  the  natural  law,  and  the  undefined  in- 
fluence of  the  tribes  which  inhabited  the  Iberian  peninsula  in 
the  early  history  thereof;  and,  in  recent  times,  it  has  been  influ- 
enced by  scientific  law,  foreign  legislation,  and  doctrinal  resolu- 
tions of  jurisprudence  as  a  result  of  the  sentences  of  the  Supreme 
Tribunals  of  Justice. 

The  people  who  inhabited  the  peninsula  prior  to  Roman  domin- 
ion left  no  marked  influence  on  the  legislation  on  account  of 
the  short  periods  they  inhabited  the  country. 

Rome,  on  the  other  hand,  introduced  into  Spain  her  religion, 
laws,  customs,  language,  and  civilization. 

Neither  the  ruin  of  the  Western  Empire,  upon  the  success  of 
the  Northern  barbarians,  nor  the  Arabic  domination  was  suffi- 
cient to  displace  the  authority  of  the  Roman  laws,  whose  existence 
was  not  only  respected  in  Spain  by  the  Goths  and  by  the  Arabs 
but  received  from  the  former  a  new  sanction,  and  were  made  the 
basis  of  a  code. 

The  Visigoths,  finally,  came  to  substitute  the  unity  of  legisla- 
tion for  that  of  castes,  and  notwithstanding  that  the  Fuero  Juzgo 
was  inspired  by  and  based  on  Gothic  laws  and  customs,  they 
sought  in  the  fundamental  Roman  laws  for  institutions  unknown 
to  the  Goths,  such  as  the  law  of  testaments  or  wills,  and  adapted 
from  them  laws  with  which  they  had  grown  familiar. 

The  Code  of  Partidas,  a  faithful  transcript  of  the  Roman 
law,  was  later  on  given  a  preference  on  account  of  its  recognized 
merit  and  its  extensive  general  doctrines  which  applied  to  all 
persons  and  things,  and  finally  the  Roman  law  came  to  be  con- 
sidered as  supplementary  law  in  some  of  the  important  territo- 
ries of  Spain,  such  as  Catalonia  and  Navarre. 

(24) 


HisTOBiCAii  Intboduction.  25 

THE  EOMAN  ELEMENT. 

In  the  development  of  law,  the  household  was  the  starting  point 
ont  of  the  union  of  which  arose  villages  or  tribes,  and,  finally, 
from  the  union  of  tribes  or  towns  arose  the  state. 

It  was  by  the  confederation  of  a  group  of  villages  that  Rome 
was  constituted,  eventually  centralizing  within  its  walls  the  politi- 
cal power  of  the  world.  The  distinguishing  feature  of  early 
Boman  institutions,  municipal  law,  owes  more  to  Italy  than  to 
Greece  (where  the  idea  of  the  state  as  an  independent  city  was 
entertained)  in  view  of  the  fact  that  Italian  cities  were  usually 
smaller  than  those  of  Greece  and  showed  a  greater  willingness 
to  unite  in  confederations. 

Rome,  in  its  origin,  was  only  a  municipality,  a  corporation, 
and  the  government  of  Rome  was  merely  the  aggregate  of  the 
institutions  which  were  suited  to  a  population  confined  within 
the  walls  of  the  city:  these  were  municipal  institutions,  but 
this  is  not  the  case  with  Rome  onlv,  for  if  we  turn  our  attention 
to  Italy,  at  this  period,  we  find  around  Rome  nothing  but  towns ; 
that  which  was  then  called  a  people  was  simply  a  federation  of 
towns,  and  the  Latin  people  was  a  federation  of  Latin  towns. 

When  Rome  extended  itself,  she  conquered  or  founded  towns; 
it  was  against  towns  that  she  fought;  with  town's  that  she  con- 
tracted alliances;  it  was  also  into  towns  that  she  sent  colonies, 
and  the  history  of  the  conquest  of  the  world  by  Rome  is  the 
history  of  the  conquest  of  a  gi*eat  number  of  towns. 

In  Gaul,  in  Spain,  there  was  met  nothing  but  villages,  at  a  dis- 
tance from  which  the  territory  was  covered  with  marshes  and 
forests,  and  if  the  character  of  Roman  roads  is  examined  you  will 
find  great  roads  which  reach  from  one  city  to  anothetr;  the 
multiplicity  of  minor  roads,  which  now  cross  the  country  in  all 
directions,  was  then  unknown;  there  is  nothing  resembling  that 
countless  number  of  villages,  country  seats  and  churches,  which 
have  been  scattered  over  the  country  since  the  middle  ages.  Rome 
has  left  little  but  immense  monuments,  stamped  with  the  muni- 
cipal character,  and  destined  for  a  numerous  population  collected 
in  one  spot,  and  from  whatever  point  of  view  the  Roman  world 
is  considered  its  almost  exclusive  preponderance  of  towns,  and 
social  nonexistence  of  the  country  is  manifest. 

The  great  extension  of  the  Roman  dominion,  during  the  period 
of  more  than  a  century  (B.  0.  264-146)  comprised  by  the  three 
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Punic  wars,  led  to  many  important  changes  in  legal  and  political 
institutions. 

The  political  relations  of  some  of  the  new  countries  acquired 
were  determined  by  treaties,  but  the  greater  number  were  reduced 
to  the  condition  of  provinces  (e.  g,,  Sicily,  Sardinia,  Cisalpine 
Gaul,  lUyria,  Spain,  and  Carthage),  placed  under  the  direct 
surveillance  of  Rome,  and  governed  by  Roman  magistrates,  accord- 
ing to  the  terms  of  the  lex  plehiscitum,  or  senatus-consultum 
which  established  them,  and  regulated  the  greater  or  less  amount 
of  privileges  enjoyed.  The  soil  of  the  province  belonged  by  right 
of  conquest  to  the  Roman  people,  the  actual  holders  paying  a 
tax  for  its  use,  and  as  these  holders  were  subjects  or  tributaries, 
not  citizens,  they  also  paid  tribute  in  the  form  of  a  personal  tax. 

Within  the  provinces,  coloniaSy  municipia,  praefecturae,  etc., 
were  established  free  from  both  personal  and  land  tax,  and  pos- 
sessing more  or  less  the  rights  of  citizenship  according  to  the 
constitution  of  each. 

At  first,  the  comitia  at  Rome  specially  appointed  magistrates 
for  the  provinces,  but  after  four  such  provincial  praetors  had  been 
created,  the  system  was  adopted  of  sending  consuls  and  praetors, 
on  the  expiration  of  their  duties  at  Rome,  as  governors  to  the 
provinces  under  the  title  of  pro-consuls  or  pro-praetors,  and  the 
four  provincial  praetors  remained  the  first  year  at  Rome  without 
special  jurisdiction,  but  assisting  their  colleagues. 

When  the  term  of  office  of  a  consul  at  the  head  of  an  army  in 
the  field  had  expired,  he  was  frequently  retained  at  his  post 
by  a  lex  curiata,  which  made  him  a  representative  of  the  consul 
nominally  for  a  year,  though  this  term  was  usually  prolonged 
through  the  influence  of  party  intrigue.  In  this  way  originated 
the  provincial  governors,  to  whom  the  civil  administration  was 
also  confided,  and  who  bore  the  title  of  pro-consul,  if  they  were 
military  commanders,  otherwise  pro-praetors.  They  were  assisted 
by  legati  proconsulis  (deputies  whose  number  only  was  determined 
by  the  senate),  and  questors  of  the  public  treasure,  sent  direct  from 
Rome.  The  judicial  fimctions  were  performed  by  recuperatores, 
and  the  taxes  were  collected  by  the  vicious  system  of  farming, 
and  for  a  time  the  knights  claimed  the  exclusive  privilege  of 
being  selected  as  publicani. 

About  418  A.  D.,  a  singular  idea  suggested  itself  to  one  of 
the  Roman  emperors;  he  desired  to  discover  whether,  in  hope 
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of  general  liberty,  a  confederation  —  a  system  analogous  to  mod- 
em representative  government, —  would  not  better  defend  the 
unity  of  the  Boman  Empire  than  despotic  administration.  The 
most  favorable  territory,  southern  Gaul,  was  chosen  for  the  ex- 
periment, and  careful  preparations  were  made  for  the  purpose. 

The  pro'V'inces  and  the  towns  refused  the  benefits;  no  one  would 
nominate  the  deputies;  no  one  would  go  to  Aries;  centralization 
and  unity  were  contrary  to  the  primitive  character  of  their  society ; 
the  local  and  municipal  spirit  reappeared-  everywhere,  and  the 
impossibility  of  reconstituting  a  general  society  or  body  politic 
became  evident.  The  towns  confined  themselves,  each  to  its  own 
walls  and  its  own  affairs,  and  the  empire  fell  because  none  wished 
to  be  of  the  empire,  because  citizens  desired  to  be  only  of  their 
own  city.  Thus,  at  the  fall  of  the  Roman  Empire,  the  same 
condition  is  manifested  that  existed  in  the  cradle  of  Rome,  namely, 
the  predominance  of  the  municipal  form  and  spirit.  The  Roman 
world  had  returned  to  its  original  status;  towns  had  constituted 
it;  it  dissolved,  and  towns  remained. 

In  the  municipal  system  we  see  what  ancient  Roman  civilization 
has  bequeathed  to  modem  Europe ;  that  system  was  very  irregular, 
much  weakened  and  far  inferior,  no  doubt,  to  what  it  had  been  in 
earlier  times;  but,  nevertheless,  it  was  the  only  real,  the  only 
constituted  system  which  had  outlived  all  the  elements  of  the 
Boman  world. 

Of  the  Roman  Empire  there  remained,  properly  speaking,  noth- 
ing but  the  municipal  system.  It  had  happened,  from  the  vexa- 
ticms  of  despotism  and  the  ruin  of  the  towns,  that  the  curiales,  or 
members  of  the  municipal  bodies,  had  become  discouraged  and 
apathetic ;  on  the  contrary,  the  bishops,  and  the  body  of  priests, 
full  of  life  and  zeal,  offered  themselves  for  the  superintendence 
and  direction  of  all  matters.  It  would  be  wrong  to  reproach  them 
for  this  or  to  tax  them  with  usurpation ;  it  was  all  in  the  natural 
course  of  things ;  the  clergy  alone  was  morally  strong  and  animated ; 
they  became  everywhere  powerful. 

The  marks  of  this  revolution  are  visible  in  all  the  legislation  of 
the  emperors  of  this  period.  If  you  open  the  Code,  either  of 
Theodosius  or  Justinian,  you  will  find  numerous  regulations  which 
remit  municipal  affairs  to  the  clergy  and  bishops,  and  a  tendency 
towards  more  humane  laws,  and  other  evidences  of  the  changes 
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which  Christianity  was  working  in  jurisprudence  and  legislation 
of  this  period. 

Constantine  initiated  a  uniform  administration  for  the  whole 
vast  empire.  Spain  and  Gaul  formed  one  of  the  four  divisions 
into  which  the  immense  agglomeration  fell.  The  twenty-five 
military  colonies,  formed  of  the  citizens  and  soldiers  who  enjoyed 
on  foreign  soil  all  the  rights  of  the  mother  country,  kept  Spain  in 
subjection  during  the  imperial  period ;  forty-nine  municipia,  with 
privilege  of  self-government,  came  next  in  order  among  the  gradu- 
ated cities ;  then  the  cities  of  the  Latin  Law,  peopled  by  families 
from  Latium,  who,  without  the  right  of  Roman  citizenship,  could 
acquire  this  right  after  they  had  held  certain  magistries;  then 
the  six  free  cities  (immunes)^  having  their  own  laws  and  magis- 
trates, and  exempt  from  the  usual  imperial  burdens ;  and,  last,  the 
allied  cities,  and  the  tributary  cities  (stipendiarae),  which  were 
heavily  burdened  with  the  task  of  feeding  Home  and  furnishing 
supplies  for  carrying  on  the  government.  A  throng  of  petty 
communal  republics,  however,  soon  arose, —  always  a  character- 
istic feature  of  Spanish  administrative  life, —  and,  by  paying  the 
regular  imposts,  avere  left  free  to  govern  themselves.  Under 
Antoninus  all  the  subjects  of  the  empire  were  proclaimed  Roman 
citizens. 

Juridical  Obqanization. 

The  judicial  organization  of  Roman  Spain  included  (1) 
judicial  concourses  and  (2)  judicial  councils. 

The  first  were  known  as  consejos  judiciales  or  tribunales 
colegiados,  presided  over  by  the  governors  of  the  provinces  and 
composed  of  experts  in  the  law  to  take  cognizance  of  diflFerent 
classes  of  appeals  in  matters  of  certain  importance;  these  assem- 
blies were  not  permanent,  but  met  periodically. 

They  did  not  exist  in  all  the  provinces,  and,  on  this  account, 
those  that  were  formed  were  kno^vn  as  judicial  concourses  of  which 
there  were  forty  in  Spain,  as  follows:  In  Lusitania;  in  Merida, 
Bejar  and  Santaren;  in  Tarragona,  Zaragoza,  Cartagena,  Luna, 
Astorga,  Braga  and  Lugo;  in  Baetica,  Seville,  Cadiz,  Cordoba  and 
Ecija.* 


*  Plinv's  Nat.  Hist..  Hook  3,  chap.  1. 
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These  councils,  temporary  in  character,  similar  to  the  con- 
courses, were  not  analogous  to  those  of  similar  classification  in  the 
Visigothic  reign,  as  they  were  neither  so  free  nor  possessed  so 
much  authority  on  account  of  their  limited  objects,  being  consti- 
tuted simply  to  represent  the  emperor  in  remedying  the  evils  of 
administrative  and  economical  complications,  and  finally  did  not 
have  the  mixed  character  of  civil  and  religious  councils  which  the 
latter  included. 

As  particular  laws  of  the  time  can  be  cited  provincial  laws  and 
edicts:  the  former  were  similar  to  special  charters  which  were 
given  to  towns  at  the  time  of  their  becoming  subject  to  Roman 
dominion  in  which  the  limitation  of  each  was  defined  as  well  as  all 
or  some  of  the  rights  of  Roman  citizenship, —  as  an  example  of  this 
can  be  cited  the  Law  of  Gallia  Cisalpina,  recently  discovered^  by 
which  the  inhabitants  of  this  province  were  granted  the  privileges 
of  citizenship  and  the  right  of  suffrage:  the  latter  were  nothing 
more  than  an  imitation  of  those  published  in  Rome  by  prsetors 
and  other  magistrates,  since  the  ofiicials  appointed  to  positions  in 
the  provinces,  before  leaving  Rome,  with  the  assistance  of  eminent 
jurisconsults,  formed  their  edicts  comprising  civil,  proeessal  and 
administrative  laws,  and  published  them  upon  arrival  at  their 
destinations. 

As  examples  of  special  laws  of  cities  and  municipalities  can  also 
be  cited  those  discovered  on  the  tablets  of  ^falaca*  which  occurred 
in  1851,  comprising  the  laws  of  that  mimicipality  and  of 
Salpensa,t  as  well,  as  those  on  the  celebrated  bronzes  of  Osuna,t 
discovered  in  1870,  which  contain  some  laws  of  a  Roman  colony.  § 


•Found  on  a  bronze  discovered  in  a  tile-kiln  in  Malaga,  and  published  in 
1853.  It  contains  a  fragment  of  the  municipal  law  ^ven  Malaca  by  an 
emperor  of  the  Flavian  family  in  the  firwt  century.  A.  D. 

t  Found  on  a  bronze,  at  the  same  time  as  above,  and  containing  a  frag- 
ment of  a  municipal  law  given  to  Salpensa  by  Domitian  in  the  same  period. 

%  The  fifth  table,  with  interpolations,  found  under  similar  conditions  to 
above,  covering  a  period  from  123  to  134  A.  D.,  and  published  in  Malaga  in 
1873.    These  bronzes  are  in  the  Museo  Loringiano  at  Malaga. 

i  Municipal  corporations  are  of  greater  antiquity  in  Spain  than  in  any  other 
European  country,  except  Italy.  Robertson's  History  of  Charles  V,  vol.  I, 
we  3.  note  34. 
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KoMAN  C'ODES  which  Inflttenced  Spanish  Jubispbudencb. 

The  Gregorian  and  Hermogenian  Codes. 

Papiriiifi  Justus,  under  Marcus  Aurelius,  and  Paul,  under  Cara- 
calla,  published  summaries  of  imperial  constitutions,  and  in  the 
period  between  Diocletian  and  Constantine,  the  two  jurisconsults, 
Oregorianus  and  Hermogianus,  collected,  chronologically  arranged 
and  annotated  the  most  important  rescripts  of  the  emperors,  from 
Hfjptimus  Severus  to  Diocletian  and  Maximian,  196  to  296  A.  D. 
These  collections  were  without  legislative  authority,  but  formed 
the  models  for  the  codes  of  Theodosius  and  Justinian,  and  as 
rescripts  of  Valentinian  and  Valens  are  asserted  to  have  found  a 
place  in  the  code  of  Hermogenian ;  his  date  ought  perhaps  to  be 
364  A.  D.,  but  this  is  doubtful,  as  also  whether  the  same  juris- 
consult was  author  of  the  Epitome  of  Law,  arranged  in  the  order 
of  the  Perpetual  Edict,  of  which  abstracts  are  found  in  the  Digest. 

Theodosian  Code. 

Theodosius  II,  in  429  A.  D.,  directed  a  commission,  under  the 
presidency  of  the  pr»torian  prefect  Antiochus,  to  collect  the  im- 
perial constitutions  which  had  appeared  subsequently  to  the 
Hermogenian  and  Gregorian  Codes. 

This  work,  of  which  the  greater  part  is  now  extant,  was  com- 
pleted in  nine  years,  and  was  published  simultaneously  in  the 
west  under  the  authority  of  Valentinian  III.  It  was  to  be  the 
sole  source  of  imperial  law  and  was  divided  into  sixteen  books,  and 
these  subdivided  into  titles,  with  the  imperial  constitutions,  from 
Constantine  to  Theodosius  II,  chronologically  distributed  under 
them.  The  first  five  books,  arranged  in  the  order  of  the  edict,  con- 
tained the  jus  privatum;  the  rest  include  the  different  magistracies, 
military,  criminal,  fiscal,  and  ecclesiastical  matters,  public  works 
and  games,  etc.  In  order  to  maintain  the  general  agreement  of  the 
laws  of  the  two  empires  after  the  promulgation  of  the  code,  it  was 
arranged  that  the  novellae,  or  new  constitutions,  subsequently 
published,  should  not  acquire  binding  force  until  they  also  ap- 
peared in  the  other  empire;  but  this  practice  was  discontinued 
after  a  time,  and  the  projected  new  code  of  Theodosius  never  ap- 
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peared  with  the  constitutions  in  their  entirety,  but  contained  only 
such  extracts  from  the  Gregorian  and  Hermogenian,  and  his  own 
code,  and  from  the  works  of  the  jurists,  as  should  represent  the 
actual  living  law. 

The  Gregorian,  Hermogenian,  and  Theodosian  Codes  were  re- 
vised and  modified  by  Justinian  A.  D.,  528-529,  and  the  result 
was  known  under  his  name. 

In  order  to  extract  the  spirit  of  the  laws,  the  Pandects  and  the 
Institutes  were  published  in  533  A.  D. 

These,  together  with  the  Justinian  Code,  constituted  the  Roman 
system  of  civil  jurisprudence  which  has  largely  formed  the  basis 
of  Spanish  law. 

Roman  Laws  Published  by  the  Goths. 

The  barbarians,  who  settled  in  Gaul,  Spain,  Africa  and  Italy, 
did  not  interfere  with  the  existing  Roman  law,  but  the  legislation 
became  personal  or  of  castes,  instead  of  territorial,  i.  e.,  each  in- 
dividual was  judged  according  to  the  laws  and  customs  of  the 
nation  to  which  he  belonged.  After  a  short  period,  several  bar- 
barian kings  published  collections  of  Roman  laws  by  the  side  of 
the  leges  harharorum,  or  national  laws  and  customs,  mostly  of 
Germanic  origin,  peculiar  to  themselves. 

Breviarium  Alaricianum  or  Aniani. 

The  Visigothic  king,  Alaric,  intrusted  a  commission  of  Gothic 
jurisconsults  of  which  Count  Goyaric  was  president,  with  the  com- 
pilation of  the  Breviarium  Aniani  from  existing  Roman  legisla- 
tion. This  work  was  revised  and  approved  by  bishops  and  mag- 
nates, nominated  from  the  different  provinces  of  Spain,  who 
assembled  in  the  year  506,  according  to  the  most  authentic  data,  in 
Adur  (now  Aire,  France).  Alaric  decreed  that  only  the  copies 
signed  by  the  chancellor,  Anianus,  should  bd  authentic,  and 
Goyaric  sent  authorized  copies  to  the  provincial  authorities  ac- 
companied by  the  Commonitorium,  in  which  curious  information 
of  the  history  of  this  code  is  given,  but  which  is  lacking  in  some 
copies  and  is  badly  mutilated  in  others. 

The  work  is  known  under  different  names,  such  as  Lex  Romana, 
Inker  legum,  Auctoritas  Alariiii  regis.  Lex  Theodosii,  Com- 
fnonitorium,  and  Breviarium  Aniani. 
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The  integral  elements  of  this  collection  from  the  Roman  law 
are  the  Constitutions  of  the  Emperors  together  with  the  writings  of 
Roman  jiirisconaults,  although  some  doubt  has  been  thrown  about 
this  point  on  account  of  the  numerous  alleged  editions  of  Anianos 
which  are  not  authentic,  and  whose  contents  vary. 

Considering  the  editions  of  the  codes  which  arc  the  most 
meritorious,  to-wit,  San  Galo,  Lugdunense,  Real  Parisiense,  num- 
ber 215,  Monaceuso  dc  Wurtburgo,  Gndplierbytauo,  and  the 
Epitome  of  Aegidio,  it  can  be  stated  that  the  Code  of  Alaric  con- 
tained something  of  the  sixteen  books  of  the  Theodosian  Code,  of 
the  Novelas  of  the  Emperors  Theodosian,  Valentinian  III, 
Marcian,  Hajorian  and  Severo,  some  fragments  of  the  Institute  of 
Oayo ;  the  first  five  books  of  the  Sentences  of  Paul ;  thirteen  titles 
of  the  Gregorian  Code ;  two  titles  of  the  llermogcnian ;  and  a  small 
fragment  of  the  Answers  of  Papinian. 

This  code  was  in  force  in  Spain  for  nearly  two  centuries,  until 
the  definite  formation  of  the  Puero  Juzgo,  or  until  the  beginning 
of  the  reign  of  Egica  in  687,  and  the  promulgation  of  the  notable 
law  (8a,  tit.  1,  book  2  of  the  Fuero  Juzgo)  which  prohibited  the 
use  of  other  than  Gothic  laws. 

At  the  present  time  four  principal  editions  of  this  Code  can  be 
cited  (there  having  existed  some  sixteen  in  all),  to-wit:  An  edi- 
tion of  Petu  Egidio,  at  Lorayna  in  the  year  1517,  under  the  direc- 
tion of  Charles  V  of  Germany  and  First  of  Spain,  of  which  copies 
are  rare;  that  of  Almeric  Bouchard,  printed  in  Paris  in  1525, 
which  comprises  other  compilations,  which  is  less  rare;  that  of  the 
Monk  Juan  Sicard,  at  Baailea,  in  the  year  1528;  and  one  of 
Canciani  at  Venice  in  1789. 

THE  GERMAN  ELEMENT. 

It  was  natural  that  the  Goths  upon  their  s*ettleraent  in  Spain 
should  lose  much  of  their  primitive  customs  and  character  as  a 
"people,  and  should  endeavor  to  break  off  the  relations  and 
the  subordination  of  the  inhabitants  of  the  Peninsula  to 
fluence  by  establishing  a  new  nationality  and  introducing 
toms  and  laws.     These  were  reduced  to  writing,  first  in 
,of  Euric  or  of  Tolosa  and  afterwards  in  that  of  the  Fuero 
presenting  a  German  element  which  dominated  the 
!n  the  aspect  of  a  truly  national  law,  and  which  had  a 
ifluence  on  Spanish  civil  legislation. 
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The  latter  remarkable  and  original  Code^  the  Fuero  Jnzgo,  had 
for  its  basis  a  mnltitnde  of  institutions  purely  Germanic,  such  as 
property  of  the  conjugal  community  (gananciale3)y  and  advan- 
tages (mejoras)  which  even  to-day  are  of  much  importance  in 
Spanish  civil  legislation.  The  origin  of  the  individual  and 
martial  spirit  which  inspired  the  nobiliary  and  municipal  fueros 
and  influenced  the  legislative  element  is  also  essentially  German. 

The  Visigoths. 

In  many  respects  the  career  of  the  Goths  is  strikingly  different 
from  that  of  any  other  nation  of  historic  renown.  In  the  earliest 
times  they  were  living  near  the  Baltic  and  Vistula,  and,  sub- 
sequently, about  180  A.  D.,  they  migrated  South.  For  three  hun- 
dred years,  beginning  with  the  days  of  Tacitus,  their  history  con- 
sists of  little  else  than  a  dreary  record  of  barbarian  slaughter  and 
pillage,  but,  a  century  afterwards,  the  Goths  had  become  the  most 
powerful  nation  in  Europe,  one  of  their  two  kings  was  seated  on  the 
throne  of  the  Caesars,  a  wise  and  beneficent  ruler,  and  the  other 
was  reigning  over  Spain,  and  the  richest  part  of  Gaul. 

Of  the  religion  of  the  Goths  in  their  heathen  days  we  know  but 
httk.  Their  native  historian  tells  us  that  they  worshipped  certain 
beings  called  Anses,  and  this  word  is  plainly  the  same  as  Aesir 
(plural  of  Ass  or  Ans),  the  name  which  the  Scandinavians  applied 
to  the  greater  gods  of  their  mythology,  and  undoubtedly  their 
CQstoms  and  religious  observances  were  similar  to  those  of  other 
tribes  of  H'orthem  Europe. 

While  the  Visigoths  were  originally  idolaters,  yet,  when  they 
came  in  contact  with  Koman  civilization,  they  became  Arians  and 
so  remained  until  they  adopted  Catholicism  in  the  time  of  Recared. 

The  Goths  possessed  an  alphabet  of  their  own,  the  letters  of 
which  were  called  "  runes  "  but  they  do  not  appear  to  have  had  any 
extensive  written  literature  or  laws.  In  their  heathen  days,  they 
used  no  more  convenient  writing  material  than  boards  and  wooden 
staves,  on  which  their  inscriptions  were  carved,  and  it  is  not  likely 
that  the  great  bulk  of  the  people  knew  how  to  read  and  write.  The 
word  "  rune  "  literally  means  a  secret  or  mystery,  and  that  shows 
that  the  art  of  writing  was  looked  upon  with  superstitious  awe  as  a 
sort  of  half-miraculous  endowment.  Very  likely  the  knowledge 
of  it  was  kept  carefully  in  the  hands  of  the  priesthood,  or  some 

,'5 
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learned  caste.  The  Goths  used  their  runes  for  inscribing  the 
names  of  their  dead  heroes  on  their  tombstones^  and  for  marking 
their  swords  and  jewels  with  the  owner's  name.  Their  wise  men 
wrote  witchcraft  spells  to  hang  up  in  the  people's  houses  to  drive 
away  bad  spirits  or  to  bring  good  luck.  Sometimes,  perhaps,  a 
new  law  might  be  carved  in  wood  or  stone  to  be  handed  down  to 
later  ages;  letters  were  sent  from  one  chief  to  another  about 
matters  too  weighty  to  be  trusted  to  word  of  mouth ;  or  the  poet 
might  now  and  then  call  in  the  aid  of  the  rune-man  to  preserve  the 
memory  of  one  of  his  songs.  There  were  undoubtedly  some  rude 
attempts  at  history  writing,  such  as  we  have  in  the  early  part  of 
the  Saxon  Chronicle  —  brief  memoranda  of  events  put  down  at 
the  time,  saying  that  "  such  a  king  died ;  So-and-so  was  made  king ; 
Goths  fought  with  Gepids;  Gepids  were  beaten,  with  great 
slaughter ;  this  or  that  chief  was  killed."  But  all  this  is  more  or 
less  uncertain,  as  only  one  or  two  Gothic  inscriptions,  and  those 
very  short  ones,  have  been  preserved.  From  the  Goths,  however, 
the  Runic  alphabet  passed  to  the  kindred  nations  dwelling  near  the 
Baltic,  and  it  is  found  on  hundreds  of  tombstones  and  memorial 
pillars  in  Scandinavia,  Iceland,  and  the  British  Isles. 

The  Gothic  people  had  many  noble  qualities,  frequently  ac- 
knowledged, even  by  their  enemies,  and  which  are  proved  by  many- 
incidents  in  their  history:  they  were  especially  brave,  generous, 
patient  under  hardships  and  privation,  and  chaste  and  affectionate 
in  their  family  relations. 

The  only  great  reproach,  which  the  Roman  writers  bring  against 
them,  is  that  of  faithlessness  to  their  treaties,  a  charge  frequently 
made  by  civilized  peoples  against  barbarians  and  one  for  which  the 
barbarians  often  had  good  reason.  In  the  flush  of  victory,  it  is 
said  they  were  excessively  cruel,  but  on  the  other  hand,  there  is 
nothing  in  their  history  more  remarkable  than  the  humanity  and 
justice  exercised  by  them  towards  the  nations  whom  they  con- 
quered, and  there  are  many  instances  of  record  where  Romans 
sought  refuge  from  the  oppressions  of  their  own  rulers  under  the 
milder  sway  of  the  Goths. 

About  the  year  200  A.  D.,  while  still  living  on  the  north  shore 
of  the  Black  Sea,  the  Gutans  or  Goths  divided  themselves  into  two 
great  branches,  the  Thervings  and  the  Greutungs.  However, 
these  two  people  had  also  other  names,  which  are  much  better 
known  in  history :  the  Thervings  were  called  Visigoths  (i.  e..  West 
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Qoths),  and  the  Greutimgs,  Ostrogoths  (East  Goths),  which  names 
were  applied,  at  first,  owing  to  the  relative  positions  which  the  two 
divisions  then  occupied,  one  east,  and  the  other  west  of  the 
Dniester  and  the  designations  became  lasting  in  history. 

After  the  Goths  had  conquered  the  south  of  Europe,  the  Visi- 
gotha  migrated  further  westward  to  Gaul  and  Spain,  while  the 
Ostrogoths  settled  in  Italy. 

The  Visigoths  appear  to  have  been  a  people  superior  in  many 
respects  to  the  Ostrogoths,  and  while  the  latter  were  subdued  by 
the  dreaded  Huns,  the  scourge  of  Europe,  and  subsequently  united 
with  them  against  their  own  kinsmen^  still  they  never  subdued  the 
Visigoths;  and  in  the  great  battle  of  Chalons  (451),  one  of  the 
decisive  contests  in  the  history  of  Europe,  the  Romans  and  Alans, 
allies  of  the  Visigoths,  were  driven  from  the  field,  and  it  was  only 
due  to  the  remarkable  bravery  and  skill  of  the  Visigoths  that  the 
day  was  saved  and  the  Huns  under  Attila  were  finally  and  com- 
pletely worsted,  losing  one  hundred  and  sixty  thousand  men. 

The  defeat  of  the  Visigoths  at  the  hands  of  the  Arabs  in  Spain 
and  the  downfall  of  the  Visigothic  monarchy  were  undoubtedly 
due  to  the  refining  influence  of  the  Roman  civilization  and  the 
conversion  of  the  Visigoths  to  Catholicism,  which  diverted  them 
from  their  previous  martial  career.* 

As  has  been  noticed,  the  inhabitants  were  driven  into  the 
mountain  fastnesses  of  Northern  Spain  by  the  Saracenic  invasion, 
and  here  the  Visigoths  and  Spaniards  were  drawni  more  closely  to- 
gether by  a  common  religion  and  a  common  hatred  of  the  infidels, 
and,  by  their  united  efforts  for  freedom,  finally  became  blended 
into  one  nation. 

In  all  the  uprisings  of  the  Christians  against  the  Moors,  and  in 
the  last  great  struggle  which  ended  in  the  overthrow  of  the  infidel 
dominion,  men  with  Gothic  names  are  conspicuous  as  leaders, 
and  it  even  may  be  said  that,  but  for  the  Gothic  element  in  the 
Spanish  people,  the  chivalry  of  Castile  would  never  have  existed, 
and  Spain,  until  to-day,  might  have  remained  under  Mohammedan 
rule. 


•  It  i«  well  to  note  here  that  in  ancient  Greece  and  Italy,  the  city  became  the 
eentre  of  social  and  political  life;  while  in  conn  tries  inhabited  by  the  Teutons, 
the  idea  of  the  city  was  foreign  to  the  genius  of  their  institutions.  They 
were  Nature's  children,  and  at  home  wherever  they  chanced  to  be,  either  in 
the  forests  of  Northern  Europe,  or  on  the  banks  of  the  Danube,  Tiber,  or  Tagos. 
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To  determine  the  origin  of  the  Visigoths^  how  this  people 
passed  from  a  nomadic  and  errant  life  to  a  sedentary  one^  and 
the  effects  of  its  shocks  on  Roman  civilization,  is  a  task  extremely 
difficult  on  account  of  the  little  data  which  exists  on  these  points, 
and  on  account  of  the  diverse  opinions  sustained  about  the  same 
by  different  writers. 

Their  customs  brought  new  elements  of  life  to  the  country,  dis- 
tinct from  those  which  formed  Boman  civilization,  exercising  a 
signal  influence  on  the  Spanish  mode  of  living  and  which  to-day, 
even  after  the  lapse  of  time,  are  noted  in  various  customs  and 
institutions. 

The  distinctive  characteristics  of  these  people  were  intense  in- 
dividuality and  esteem  for  personal  bravery. 

They  were  ruled  by  a  monarchy,  whose  chief  was  a  leader  who, 
above  everything  else,  prided  himself  on  his  prowebs  in  the 
chase  and  in  combat;  he  was  assisted  by  assemblies,  composed 
of  all  citizens  who  were  capable  of  bearing  arms  in  defense  of 
their  firesides.  Slavery  was  tolerated,  but  limited  to  conquered 
enemies,  whose  lives  were  spared;  property  acquired  in  matri- 
mony was  considered  as  property  of  both  husband  and  wife. 
Fathers  were  permitted  to  exercise  control  over  their  sons,  but 
this  authority  terminated  when  the  latter  were  able  to  protect 
themselves,  and  the  sons  generally  became  useful  members  of 
society  at  the  age  of  fifteen  years. 

The  Visigothic  reign  demonstrated  that,  up  to  this  period,  the 
Glerman  customs  were  largely  influenced  by  individual  principles 
and  the  personality  of  its  subjects. 

In  the  opposition  of  the  Visigothic  culture  to  the  Roman,  it 
was  natural  that  the  Visigothic  should  lose  some  of  its  primitive 
character,  and  that  Spaniards  should  also  forget  some  of  the 
principles  which  formed  the  Roman  education.  In  regard  to 
the  personality  of  the  Visigoths,  it,  no  doubt,  caused  the  Spaniards 
to  respect  the  former  people,  their  uses,  and  customs,  as  well 
as  their  religion,  and  even  their  laws.  So  that  in  the  earliest 
times  of  the  Visigothic  monarchy,  there  existed  in  Spain  two 
conditions  of  culture,  two  religions,  and  two  distinct  systems  of 
laws,  one  pertaining  to  the  conquered  Spaniards  and  the  other 
peculiar  to  the  conquering  Visigoths.  This  period  of  the  judicial 
history  of  Spain  is  characterized  by  the  existence  of  legislation  of 
castes  or  races. 
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It  is  not  strange  that  in  the  commencement  of  the  Visigothic 
reign,  it  was  difficult  to  define  the  social  character  of  the  mon- 
archy ;  but,  with  time,  it  became  established  on  a  solid  basis,  and 
acquired  power  and  refinement  in  the  diverse  elements  which 
constituted  that  society. 

There  were  four  elements  constituting  the  Visigothic  reign:  the 
royalty,  the  clerical  party,  the  nobility,  and  the  people. 

The  nobility  among  the  Visigoths  was  formed  by  the  descend- 
ants of  the  first  chiefs  and  from  it  came  the  king,  whom  it  alone 
elected,  at  first,  but  afterwards  in  conjunction  with  the  clerical 
party,  so  that  it  always  exercised  much  power  in  the  government 
of  the  state. 

The  great  influence  which  the  nobility  exercised  in  the  Visi* 
fCOthic  monarchy  and  the  large  number  of  landed  estates  which 
they  owned,  were  the  seed  which,  with  time,  produced  Spanish 
feudalism.* 

The  legislative  union  of  the  Visigoths  and  Spaniards  was  a  most 
important  factor  in  blending  the  two  elements  which  formed  the 
kingdom,  especially,  since,  by  the  conversion  of  Recared,  the  relig- 
ious differences  which  separated  them  were  laid  aside.  Some  time 
before  Chindasvint  occupied  the  throne,  there  were  some  tendencies 
manifested  towards  procuring  the  unity  of  the  laws,  gaining  more 
force  and  vigor  with  time.  At  this  period,  as  has  been  seen,  there 
were  in  force  in  the  Visigothic  monarchy  two  bodies  of  laws, 
springing  from  different  sources  and  having  diverse  character- 
istics, the  Gothic  Code  of  Euric  or  of  Tolosa,  and  the  Roman  Code 
of  Alaric  or  Breviarium  Aniani;  and  in  order  to  bring  about 
a  unity  of  the  laws,  which  was  rendered  so  necessary  by  the 
union  of  the  two  peoples,  there  was  compiled  the  Fuero  Juzgo, 
with  the  character  of  a  single  legal  code,  applicable  to  all. 


•  Some  germs  of  feudalism  are  to  be  encountered  in  primitive  Spain,  besides 
the  religious  institution  of  Soldurios,  of  which  Strabo,  V.  Maximus  and 
Plutarch  speak. 

The  bronze  of  Lascuta,  engraved  189  B.  C,  published  in  Paris  in  1867,  and 
to  be  found  in  the  Louvre,  demonstrates  that  a  state  of  feudalism  existed 
on  the  estates  of  a  Spanish  prince  in  Ibera  de  Asta  before  that  date. 

Catalonia  was  a  feud  of  France  at  the  beginning  of  the  reconquest  of 
the  Moors,  and  so  remained  until  the  eleventh  century;  the  county  of  Cas- 
tile also  early  bore  this  relation  to  the  kings  of  Leon,  and  Galicia,  Algarbes 
and  Portugal  were  feuds.  See  the  Fuero  Juzgo,  book  V,  tit.  7,  in  reco^tioa 
of  feuds. 


V 
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Gothic  Customs  and  Laws. 

In  respect  to  the  customs  and  laws  of  the  Goths,  Tacitus  statca 
that  their  kings  were  elected  by  the  nobility,  but  their  captains 
for  their  valor. 

The  power  of  the  kings  was  neither  absolute  nor  perpetual,  and 
their  captains,  when  they  showed  themselves  to  be  brave  and 
the  first  to  engage  in  combat,  governed  more  by  the  example  of 
their  valor  and  the  respect  that  it  won  than  by  the  authority  of 
their  office. 

In  matters  of  state  princes  determined  affairs  of  less  impor- 
tance, and  those  of  greater  weight  were  considered  in  a  genera} 
assembly  by  all  who  were  considered  capable  of  bearing  arms. 

They  came  together  to  treat  of  public  affairs  on  certain  days, 
as  when  a  new  or  full  moon  occurred;  time  was  not  counted  by 
days,  as  at  present,  but  by  nights. 

Any  person  could  answer  another  in  their  assemblies,  even 
though  a  crime  imposing  death  was  involved. 

Penalties  were  prescribed  in  conformity  with  crimes ;  traitors 
and  those  who  deserted  to  an  enemy  were  hanged  to  a  tree. 

For  crimes  of  less  importance,  the  convicted  were  condemned 
to  forfeit  a  certain  number  of  horses  or  sheep. 

The  princes  were  also  elected  in  the  same  assemblies  which 
administered  justice  in  the  villages  and  hamlets;  there  took  part 
in  these  one  hundred  representatives  chosen  from  among  the 
common  people,  and  they  served  in  an  executive  and  administra- 
tive capacity  as  well  as  courts  of  justice.  When  peace  had  lasted 
a  long  time  and  they  found  themselves  unoccupied,  many  of 
the  younger  nobles  joined  other  nations  at  war,  as  they  abhorred 
tranquillity,  and  when  there  was  no  war,  the  Goths  spent  consider- 
able time  at  the  chase ;  but  they  also  were  addicted  to  idleness,  and 
devoted  much  time  in  feasting  and  sleeping,  as  no  strong  and  war- 
like people  were  much  inclined  to  work,  but  usually  left  the  care 
of  the  house,  farm  and  fields,  to  women,  old  men,  and  weak 
members  of  the  family. 

None  of  the  German  people  inhabited  neighboring  cities,  nor 
suffered  that  their  houses  should  be  adjoining:  they  lived  di- 
vided and  apart  from  one  another  where  it  most  pleased  them, 
in  the  forests,  near  the  water,  or  in  the  fields. 

Like  the  Hindoos,  they  strictly  guarded  among  themselves  the 
laws  of  matrimony,  which  above  everything  else  gave  common* 
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dation  to  their  customs,  and  among  the  barbarians  in  general 
ahnost  all  of  them  were  contented  with  one  wife.  If  it  were  not 
so  with  their  chiefs,  this  was  not  on  account  of  corrupt  ten^ 
dencies,  but  only  of  the  desire  to  increase  their  kin,  and  to  leave 
heirs  to  their  property  and  rights. 

The  wife  brought  no  dower,  the  husband  gave  it  to  her.  At 
the  beginning  of  the  marriage  life  the  wife  was  advised  of  all 
things,  and  did  not  think  of  her  own  freedom  but,  as  a  com- 
panion, shared  the  work  and  dangers  of  the  husband.  A  woman's 
chastity  protected  her  and  there  were  few  cases  of  adultery  among 
so  many  people ;  the  wife  guilty  of  such  offense  was  punished  and 
then  committed  to  the  husband,  who,  after  cutting  off  her  hair 
in  presence  of  relatives,  ejected  her  in  a  nude  condition  from  his 
house. 

Wills  or  testaments  were  unknown  to  them,  as  they  were  to 
other  early  people  whose  customs  and  practices  rendered  them 
unnecessary. 

In  default  of  sons,  the  daughters  were  the  first  to  inherit,  and 
then  the  uncles  first  on  the  father's  and  secondly  on  the  mother's 
side. 

They  considered  it  inhuman  to  deny  their  house  to  any  person, 
and  set  before  strangers  the  best  that  they  could  provide  accord- 
ing to  their  state  and  condition ;  and  when  they  could  no  longer 
do  so,  their  visitors  were  taken  to  the  house  of  a  friend  where 
they  could  be  well  cared  for. 

Gold  and  silver  were  imknown  to  them,  and  they  did  not  know 
what  it  was  to  give  or  take  interest,  nor  to  increase  their  fortunes 
by  usury. 

As  has  been  noticed,  the  policy  of  the  first  Visigothic  kings  in 
Spain  was  of  the  greatest  tolerance  towards  the  conquered,  not 
only  respecting  the  religion  and  the  customs  of  the  natives,  but 
also  permitting  them  to  be  governed  by  Roman  laws  and  respecting 
their  organization  of  tribunals. 

Theodoric,  for  example,  that  enlightened  king  of  the  Ostro- 
goths, in  assuming  authority  over  Italy,  is  purported  to  have  said 
to  the  Romans  — "  that  other  kings  made  their  conquests  at  the 
ruination  of  the  conquered  people,  but  that  he,  on  the  contrary, 
desired  that  they  might  congratulate  themselves  on  the  benefits 
of  his  domination." 
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His  government  was  marked  by  few  radical  changes,  and  by 
that  human  and  tolerant  policy  observed  in  Spain  by  the  Visigoths 
which  is  in  harmony  with  the  present  practice  of  civilized  nations. 

Upon  the  settlement  of  the  Visigoths  in  Spain,  they  established 
their  capital  at  Toledo,  and  the  higher  state  of  Roman  civiliza- 
tion which  they  met  gradually  had  a  marked  effect  on  their 
customs  and  laws :  all  the  nobles  were  supposed  to  take  a  part  and 
to  assist  the  king  in  resolving  important  matters  under  the  name 
of  Officio  Palatino  —  a  reunion  of  the  nobles  for  such  purposes, 
which  bore  a  resemblance  to  the  Aula  regia  of  the  Koman  emperors. 

The  reunion  of  Visigothic  people  at  court  received  the  name 
of  curia,  and  its  members  curiales  or  palaciegos,  which  must  not 
be  confused  with  the  Roman  curia  and  curiales,  nor  with  the 
assistants  in  the  administration  of  justice,  who  are  still  called 
curiales. 

Among  those  charged  with  the  functions  of  the  government 
and  jurisdictions  of  provinces  and  cities  of  the  kingdom,  were 
dukes,  counts,  and  gardingos. 

It  was  often  diflScult  to  distinguish  between  the  political,  judi- 
cial and  military  character  and  acts  of  such  oflBcials. 

The  political  constitution  of  the  Visigothic  nation  was  an  elect- 
ive and  moderate  monarchy,  first  under  the  Officio  Palatino  and 
afterwards  by  the  Councils  of  Toledo,  but  the  second  acted  in 
conjunction  with  the  first,  from  which  latter  the  king  still  selected 
the  dukes,  counts  and  gardingos  to  whom  he  confided  the  govern- 
ment of  the  provinces  and  cities. 

The  Visigoths,  principally  with  the  assistance  of  the  dukes, 
counts  and  gardingos  who  constituted  a  judicial  hierarchy,  com- 
pleted the  system,  first  with  the  vicarios,  judges  named  by  counts 
in  civil  affairs,  and  the  thinfados,  intrusted  with  civil  and  criminal 
affairs,  superior  to  the  vicarios  but  inferior  to  the  gardingos,  who 
had  commands  in  the  army  under  the  counts.  Besides  there  were 
vilicos  or  governors  of  hamlets,  and  the  pacis  adsertors  who  were 
judges  nominated  by  the  king  to  intervene  in  certain  affairs  and 
reconcile  the  parties,  duties  somewhat  similar  to  those  of  muni- 
cipal judges  or  justices  of  the  peace  to-day. 

The  mode  of  procedure  was  simple:  the  parties  verbally  set 
forth  their  complaints,  produced  their  proof,  and  decision  was 
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rendered,  from  which  appeal  lay  to  a  duke  or  count,  while  from 
the  latter  a  further  appeal  could  be  taken  to  the  king.^ 

The  judges  were  required  to  follow  the  law  strictly,  and  where 
it  was  silent  to  refer  the  matter  to  the  king.f 

They  were  also  limited  to  eight  days  in  which  to  decide  suits, 
unless  a  holy-day  intervened,  under  a  penalty  of  paying  all  costs 
and  damages;  and  they  had  power  to  compel  parties  and  wit- 
nesses to  appear  before  them4 

The  responsibility  of  judges  was  strictly  enforced;  if  a  judge 
made  an  erroneous  decision,  he  was  compelled  to  pay  the  injured 
party  double  the  amount  involved,  and  if  he  was  unable  to  do  so, 
he  was  punished  with  fifty  lashes ;  but  if  his  decision  was  affirmed 
on  appeal,  he  received  from  the  appellant  an  amount  equal  to  the 
condenmation. 

Suitors  also  had  the  right  to  challenge  judges  without  assigning 
reasons  therefor:  a  judge  could,  however,  exempt  himself  from 
corporal  pimishment  by  making  oath  that  the  error  arose  from 
ignorance,  and  was  not  the  result  of  favor  or  solicitation.! 

The  modes  of  proof  admitted  both  documentary  and  oral  evi- 
dence, and,  when  such  was  lacking,  sworn  testimony  of  the  prin- 
cipals was  required. 

Witnesses  were  carefully  examined,  and  perjury  was  severely 
punished ;  the  perjurer,  besides  making  an  indemnity  for  the  in- 
jury done,  was  disqualified  as  a  witness  in  the  future,  and  some- 
times became  the  slave  of  the  person  against  whom  he  testified. 
Inciting  to  give  false  testimony  was  similarly  pimished.H 

After  the  time  of  Recared,  the  bishops  were  charged  to  protect 
the  poor  and  to  watch  over  the  administration  of  the  law,  and,  to 
this  end,  could  suspend  such  judges  as  were  unfaithful  and  in- 
competent.lf 

Murder  was  punished  with  death,  and  aiders  and  abetters 
received  two  hundred  lashes,  had  their  heads  shaved,  were  con- 
demned to  pay  five  hundred  sueldos,  and  in  default  of  this  pay- 
ment became  slaves  of  the  deceased  man's  heirs.  The  criminal 
laws,  in  some  respects,  followed  the  principle  of  the  Lex  talionis, 

•  Fuero  Juzgo,  book  2,  tit.  1,  law  22. 

t  Id.,  prelim,  title,  law  2. 

t  Td.,  book  2,  tit.  1,  laws  17  and  20. 

§  Id.,  book  2,  tit.  1,  laws  10,  22. 

II  Id.,  book  2,  tit.  4,  law  6. 

i  Id.,  book  2,  tit.  28,  law  28. 


42       The  Civil  Law  in  Spain  and  Spanish-America. 

except  in  the  more  serious  injuries  inflicted  by  deadly  weapons, 
when  a  punishment  greater  in  degree  might  be  imposed.* 

In  the  matter  of  procedure,  the  Visigothic  laws  were  the  most 
advanced  of  the  times,  as  can  readily  be  seen  by  examining  the 
Fuero  Juzgo. 

The  Code  of  Eueio   oe  of  Tolosa. 

At  the  beginning  of  the  Visigothic  reign,  it  has  been  observed 
that  this  people  was  ruled  by  their  own  laws,  and  that  the  con- 
querors in  carrying  out  a  spirit  of  tolerance  permitted  the  Romans 
to  continue  under  their  former  laws,  later  known  as  the  Code  of 
Alaric  or  Breviarium  Aniani. 

Following  the  conquest  of  the  Peninsula,  the  Visigoths,  on  ac- 
count of  their  changed  conditions  and  of  the  vast  territory  whi^h 
they  acquired,  realized  the  necessity  of  reducing  their  laws  to 
written  form. 

Euric  (466-484)  in  whose  reign  such  conditions  existed,  was, 
according  to  the  better  opinion  of  expounders  of  law,  the  first 
to  give  written  laws  to  the  Visigoths.  This  has  been  confirmed 
by  San  Isidore,!  the  Archbishop  D.  Tfodriges,  and  the  Bishop 
of  Burgos,  D.  Alonso  of  Cartagena,  who  assures  us  that  the 
Code  of  Euric  was  approved  in  the  junta  of  Proceros,  convened  for 
this  purpose  in  Aries,  although  Marichalar  and  ifanrique  believed 
that  this  is  confused  with  the  junta  in  Aire  which  approved  the 
Breviarium  Aniani. 

The  Code  of  Euric  or  of  Tolosa  (from  the  name  of  the  town 
where  it  was  published),  or  Lex  Wisifjofhomm  de  ExiriCy  was  little 
known  until  recent  times,  and  for  tlie  discovery  of  some  frag- 
ments of  it  we  are  indebted  to  the  Benedictines  of  San  Gorman,  t 


*  Fuero  Juzpro,  book  6,  tit.  5.  law  12. 

t  Crfin.  Wisig.,  no.  19. —  P.  Flores,  vol.  0,  Esp.  Sap. —  Arz.  D.  Rod.,  Cron.  of 
Cardefia,  book  2,  chap.  10. —  Alons.  de  Cartap..  Anacephalaposis,  chap.  16. 
St.  Isidore  of  Seville,  bom  in  Cartagena  .570.  and  who  died  in  Seville  in  639, 
was  one  of  the  wisest  and  most  learned  men  of  the  ape,  the  author  of  Hispana 
or  Isidoriana,  and  one  of  the  founders  of  ecclesiastical  law.  His  Origine$ 
served  as  an  encyclopapdia  of  jurisprudence,  and  of  all  other  sciences. 

X  The  discovery  of  the  Laws  of  Euric,  the  West  Goth,  has  deprived  the  Lex 
Salica  of  its  claim  to  be  the  oldest  extant  statement  of  Germanic  custom. 
Pollock  and  Maitland's  History  of  the  English  Law,  vol.  1,  p.  0,  1809. 

Euric's  laws  are  sufficient  to  remind  us  that  the  order  of  date  among  these 
Leges  Barharorvm  is  very  different  from  the  order  of  barbarity.  Scandinavian 
laws  that  were  not  written  until  the  thirteenth  century,  will  often  give  us 
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It  appears  that  these  monks  in  working  on  a  palimpsest  of 
San  Jeronimo,  discovered  marks  of  the  ancient  writing.  An 
investigation  was  begun,  and  by  the  use  of  restoratives,  some 
chapters  of  the  Lex  Wisigothorum  of  Euric  were  discovered  which 
later,  in  1839,  Kunst  was  preparing  to  publish  when  he  died. 

This  work  was  continued  by  Pertz  and  finally  completed  and 
published  in  1847  by  Blume  under  the  title  of  Reccaredi  Wisi^ 
gothorum  Regis  antigua  legum  collectio.  Ex  membranis  diletitiis 
regtae  parisiensis  bibliotecae  restitutam  adjecta  vulgata  legum 
Wisigothorum  lectione. 

The  collection  discovered  includes  from  three  paragraphs  priof 
to  chapter  277  up  to  chapter  326,  of  which  only  thirty-five  are 
completed  and  intelligible. 

This  work  includes  not  only  Visigothic  laws  in  force  "until 
the  promulgation  of  the  Fuero  Juzgo,  which  embraces  many  of 
them,  but  also  Roman  legislation,  such  as  the  contract  of  purchase 
and  sale,  security,  donation,  loans,  commodatum,  deposit,  testa* 
mentary  successions,  etc.,  unknown  to  the  Goths  but  which  werd 
undoubtedly  introduced  by  clerical  influence,  and  little  observed 
at  the  time  by  the  Visigoths. 

THE  CAITOjNnCAL  ELEMENT. 

The  progress  of  the  civilizing  influence  of  Christianity  in  thd 
Middle  Ages  elevated  human  personality  out  of  its  former  abject 
condition,  and  the  power  which  the  Church  gained  thereby  and  the 
superior  culture  of  its  priesthood  inspired  and  stimulated  the 
people  to  great  activity,  resulting  in  a  remarkable  advance  in  the 
enlightenment  of  humanity  and  exercising  a  powerful  influence 
over  legislation. 

In  Spain  the  clergy  in  the  Councils  of  Toledo  taking  an  active 
part  in  legislative  matters  gave  the  canonical  element  a  fixed  place 
in  the  Spanish  civil  law. 

what  is  more  archaic  than  anything  that  comes  from  the  Gaul  of  the  fifth 
or  the  Briton  of  the  seventh,  and,  on  the  other  hand,  the  mention  of  Goth* 
in  Spain  should  remind  us  of  those  wondrous  folk-wanderings  and  of  theif 
strange  influence  upon  the  legal  map  of  Europe.  The  Saxon  of  England  has 
a  close  cousin  in  the  Lombard  of  Italy,  and  modern  critics  profess  that  they 
can  see  a  specially  near  kinship  between  Spanish  and  Icelandic  law.  Ficker> 
Untersuchtingen  zur  Erbenfolge,  1891-1895;  Ficker,  Ueber  nahere  Verwand* 
schaft  zwischen  gothisch-spanischem  und  norwegisch-islandischem  Recht,  1888| 
ii.  456  ff. 
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The  councils  and  the  kings  legislated  together  in  the  Visigothic 
|>eriod  and,  consequently,  the  theocratic  spirit  reflected  itself  in 
the  Fuero  Juzgo. 

One  after  another  the  Spanish  legal  works  gave  evidence  of 
this  truth  in  dedicating  a  large  part  of  their  dispositions  to 
religious  matters  and  to  the  rights  of  the  clergy.  The  denial 
ci  juridical  capacity  to  heterodox  persons;  the  severity  of  the 
penal  laws  prescribed  for  the  repression  of  crimes  against  the 
Faith;  the  regulation  of  matrimonial  a£Fairs  at  first  wholly  by 
the  doctrine  of  Tridentina  and  the  royal  cedula  of  Philip  II,  and, 
fubsequently  by  the  royal  decree  of  February  9,  1875,  and  by  the 
Civil  Code;  placing  the  family  under  the  exclusive  authority 
ci  the  Church,  until  recent  times;  making  the  record  of  birth 
fmswer  for  the  civil  status  of  those  bom;  matrimony  depending 
upon  the  certification  from  parochial  registry,  and  death  upon 
that  of  ecclesiastical  interment,  all  these  illustrate  the  great  in- 
fluence which  canonical  law  has  exercised  over  civil  law  in  Spain 
up  to  the  present  time.* 

A    SUMMABY    OF    CANONICAIi    LaW. 

Canonical  law  is  a  collection  of  canons  and  ecclesiastical  laws 
or  rules  established  by  the  Church  in  relation  to  matters  of  faith 
imd  for  discipline.  It  is  classed  as  written  and  unwritten,  the 
latter  being  also  divided  into  traditional  and  customary. 

The  first  and  fundamental  basis  of  ecclesiastical  law  is  the  Holy 
Bible,  la  Sagrada  Escritura,  which  is  composed  of  the  Old  and 
JTew  Testaments  whose  authority  was  fixed  in  the  Council  of  Trent. 

The  canons  are  nothing  more  than  the  resolutions  of  the  Coun- 
cils, the  decretos  or  decretales  of  the  Pope,  and  the  sentences  and 
opinions  of  the  Holy  Fathers,  collected  and  adopted  in  the  book 
ci  canonical  law. 

The  body  of  canonical  law  contains  six  collections,  to-wit:  the 


•  In  common-law  countries,  little  attention  is  usually  given  to  the  study  of 
canonical  law,  and  there  appears  to  be  a  tendency  to  overlook  the  principles 
which  have  been  taken  from  it  and  embodied  in  the  common  law. 

Ecclesiastical  law  was  an  element  in  English  jurisprudence  only  to  the 
extent  that  the  King  and  Parliament  received  and  adopted  it,  and,  in  this 
manner,  it  entered  common-law  institutions  and  is  to-day  the  basis  of  the  law 
of  marriage  and  divorce,  registry  of  births  and  deaths,  interments,  separation, 
testamentary  law,  alimony,  execution  and  proof  of  wills,  and  of  the  law  of 
tntestacy. 
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decreto  of  Gracian,  the  decretales  of  Gregory  IX,  the  sixth  of 
Boniface  Vli,  the  Clementinas,  the  Extravagantes  of  Juan  XXII^ 
and  the  common  Extravagantes. 

The  decreto  of  Gracian  comprises  various  canons  of  Councils^ 
sentences  of  the  Holy  Fathers,  civil  and  capitulary  laws  of  the 
Kings  of  France  which  were  published  in  1151. 

Canonical  law  is  also  divided  into  ancient  and  modem  law. 

The  ancient  is  of  the  Eastern  Church  and  of  the  Western 
Church,  while  the  collection  of  ancient  laws  of  the  Eastern  Church 
includes: 

1.  Those  attributed  to  Stephen,  Bishop  of  Ephesus,  which  com* 
prises  one  hundred  and  sixtyfive  canons  collected  from  the  five 
private  coimcils  of  Ancira,  Neocesarea,  Gangres,  Antioch  and 
Laodicea,  and  from  the  general  councils  of  Nicsea  and  Constan- 
tinople. 

2.  The  first  collection  increased  to  three  hundred  and  seven 
canons,  by  including  those  of  the  general  councils  of  Ephesut 
and  Calcedonia. 

3.  The  same  augmented  by  one  hundred  and  two  canons  o^  me 
Council  of  Trulano  or  Quinsexto,  by  twenty-one  of  the  Council  of 
Sardica,  one  hundred  and  thirty-two  of  that  of  Carthage  and 
one  hundred  and  sixty-one  taken  from  the  works  and  epistles  oi 
the  Greek  bishops  and  fathers,  and  eighty-five  apostolic  canons. 

4.  The  previous  collection  increased  by  twenty-two  canons  oi 
the  second  Council  of  Nicsea. 

In  the  ninth  century,  this  collection  was  weakened  by  adding 
fleventeen  canons  taken  from  the  two  councils  improperly  con- 
vened by  Focius,  Patriarch  of  Constantinople. 

6.  The  collection  of  imperial  constitutions  and  canons  of  Focius^ 
or  the  union  of  the  canons  and  civil  laws  of  the  Emperors  con- 
finning  the  ecclesiastical  laws,  the  work  of  Focius  who  collected 
and  arranged  four  hundred  and  forty  canons  under  fourteen  titles. 

The  ancient  collection  of  the  Western  Church  embraces: 

1.  The  canons  of  the  Councils  of  Nicsea  and  Sardica,  to  which 
were  afterwards  added  those  of  the  general  council  of  Constanti- 
nople, and  the  canons  of  the  five  private  ones  held  in  the  East, 
of  one  hundred  and  sixty-five  of  which  mention  was  made  in  the 
first  collection  noted. 

2.  The  collection  of  Dionisius  el  Exiguo,  a  Sicilian  monk, 
including  the  one  hundred  and  sixty-five  canons  above  referred 
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to,  fifty  of  the  Apostles,  twenty-one  of  Sardica,  twenty-seven  of 
Calcedonia  and  one  hundred  and  thirty-eight  of  the  African 
Councils,  making  altogether  four  hundred  and  one.  Adrian  I  de- 
livered this  collection  with  some  additions  to  Charles  the  Great, 
and  it  received  the  name  of  Colledio  Adriana  and  Codex  Canonum. 

3.  The  collection,  made  by  the  same  Dionisius  el  Exiguo,  of 
one  hundred  and  eighty-seven  decretales  from  the  time  of  Pope 
Siricio  to  Anatasio  II  inclusive. 

4.  The  ancient  Spanish  collection  or  ancient  code,  as  it  was 
called  in  the  first  council  of  Braga,  composed,  it  is  believed,  of 
various  canons  of  Kica?a,  Sardica,  Aries,  and  certain  national 
ones. 

5.  The  collection  of  Martin  Bracarense,  entitled  Capitulos  de 
los  Sinodos  oHentales  recopilados  por  Martin,  Obispo  de  Braga, 
believed  to  have  been  published  about  580. 

6.  The  Gothic-canonical  collection  attributed  to  San  Isidore, 
Archbishop  of  Seville. 

This  collection  embraces  the  canons  of  the  first  four  mentioned 
general  councils,  the  five  private  ones  of  the  Eastern  Church,  al- 
ready referred  to,  those  of  Sardica,  nine  of  Africa,  seventeen  of 
France,  thirty-six  Spanish  and  one  hundred  and  three  decretales 
of  various  pontiffs. 

This  valuable  collection  was  translated  by  Don  Juan  Tejada  y 
Ramiro  in  1859,  and  forms  a  most  important  work  for  students  of 
canonical  law. 

Y.  The  collection  of  the  French  Church,  composed  largely  of 
canons  of  the  Oriental  Church  collection,  before  referred  to,  which 
were  received  by  Charles  the  Great  from  the  Pope  Adrian. 

8.  The  Breviarium  canonum,  a  collection  of  the  African 
Church,  published  in  the  sixth  century  by  the  deacon  of  Carthage, 
Fulgencius  Ferrando. 

9.  The  Concordia  canonum,  the  canons  which  the  Bishop 
Cresonius,  in  the  eighth  century,  compiled  and  arranged  together 
with  the  pontifical  decretales, 

10.  The  falsa^  decretales,  a  collection  published  in  the  ninth 
century,  subsequent  to  829  by  one  Isidore  Mercator  or  Peccator. 

This  collection  contains  various  authentic  and  important  docu- 
ments taken  from  the  Spanish  collection,  from  that  of  ancient 
Gallicius  and  from  Dionisius  el  Exiguo,  and  some  false  collections 
Invented  by  the  author  in  imitation  of  San  Isidore,  and  apparently 
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in  order  to  support  the  pretensions  of  the  court  at  Eome  to  the 
supremacy  of  the  temporal  power.  They  form  part  of  the  decreto 
of  Graciano. 

11.  The  Capitulares  de  los  Reyes  francoSj.the  Nomo  canons  pub- 
lished by  the  kings  of  France  with  the  assistance  of  the  magnates 
and  the  bishops  reunited  in  synods  or  assemblies,  similar  to  the 
Councils  of  Toledo. 

In  827,  the  Abbot  Ansegiso  collected  them,  and  in  845  there 
were  added  to  them  three  more  books  by  a  deacon  of  Maguncea, 
called  Benito,  to  whom  has  been  improperly  attributed  the  author- 
ship of  the  falsas  decretales. 

12.  The  collection  of  the  Abbot  of  Abadia  of  Prum,  Keginon, 
published  subsequent  to  906  for  the  use  of  the  German  Church. 
This  collection  includes  canons  of  various  councils,  decretales,  true 
and  false,  sentences  of  the  Holy  Fathers,  the  Breviarium  of  the 
Gothic  chancellor  Anianus,  and  chapters  and  laws  of  the  Brugun- 
dians  and  Bipurarians. 

13.  The  collection  of  Abbon,  Abbot  of  Fleury,  published  at  the 
end  of  the  tenth  century,  composed  of  the  chapters,  of  laws  of  the 
Justinian  codes,  councils  and  decretales. 

14.  The  decretal  of  Burcard,  Bishop  of  Worms,  published  at  the 
beginning  of  the  eleventh  century,  composed  of  numerous  canons 
taken  from  the  Koman  Penitentials  of  Theodore  and  Beda. 

Modem  canonical  law  of  the  Western  Church  is  composed  of  the 
collections  which  are  enumerated  at  the  beginning  of  this  article : 

First,  The  decreto  of  Gracian. 

Second,  The  decretales  of  Gregory  IX,  which  comprise  five 
books  and  principally  embrace  the  decisions  or  rescripts  of  the 
Popes  from  Alexander  III  to  Gregory  IX,  who  confirmed  and  pub- 
lished them  in  1230. 

The  Third  Collection  is  called  the  Sixth  of  the  decretales  or  of 
Boniface  VIII,  because  it  was  added  as  an  appendix  or  supple- 
ment to  the  five  books  of  Gregory  IX.  It  contained  the  constitu- 
tions subsequent  to  Gregory  IX,  those  of  the  Popes  who  followed 
him,  and  also  those  of  Boniface,  who  was  its  author  and  who 
published  it  in  1298. 

The  Fourth  Collection  bore  the  name  of  Clementinas  because 
Clement  V  composed  it,  partly  from  the  canons  of  the  Council  of 
Vienna  and  in  part  from  his  own  constitutions ;  but  this,  on  account 
of  Clement  Vs  death,  was  not  published  until  1317,  by  his  succes- 
sor Juan  XXII. 
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The  Fifth  Collection  did  not  contain  more  than  twenty  constita- 
tions  of  Juan  XXII,  who  died  in  1334,  and  its  date  of  publication 
is  not  known. 

The  Sixth  Collection  is  called  the  Extravagantes  comunes  and 
includes  the  constitutions  of  different  Popes  who  lived  before  and 
after  Juan  XXII. 

Besides  the  collections  mentioned  in  the  time  which  intervened 
between  the  publication  of  the  Decreto  of  Gracian  and  the  Deere- 
tales  of  Gregory  IX,  there  were  compiled  ten  collections  which,  if 
not  all  done  by  public  authority,  enjoyed  great  credit  among  the 
private  ones.  Seven  of  these  have  been  published,  the  first  five 
being  consecutively  numbered,  while  of  the  remaining  five  three 
remain  unedited. 

The  Councils  of  Toledo. 

The  Councils  of  Toledo  were  in  their  origin  ecclesiastical  coun- 
cils, national  synods  of  Spain,  which  existed  before  the  Visigothic 
invasion,  as  proof  of  which  can  be  cited,  among  others,  the  cele- 
brated one  of  Hiberis,  whose  canons  were  the  admiration  of  the 
fathers  who  met  in  the  general  councils  in  Nicsea. 

Moreover,  before  the  conversion  of  Recared,  two  councils,  the 
First  and  Second,  were  held  in  Toledo,  which  were  occupied  in  con- 
sidering religious  affairs  only. 

Undoubtedly  the  high  character,  religious  fervor  and  progressive 
spirit  shown  in  these  councils  had  much  to  do  with  the  conversion 
of  Recared  (586-601)  early  in  his  reign  before  the  Third  Council, 
upon  which  these  councils  acquired  the  mixed  character  of  religious 
and  political  assemblies,  and  the  clergy  gained  a  direct  participa- 
tion in  State  affairs  and  in  legislation. 

In  the  Third  Council,  regulations  were  prescribed  as  to  the  vows 
to  be  taken  by  widows  in  respect  of  a  new  marriage.  Marriages 
were  forbidden  between  Jews  and  Catholics.  Jews  were  for- 
bidden to  buy  Christian  slaves  and  to  fill  public  offices  to  the 
prejudice  of  Catholics,  manumissions  performed  by  prelates  gave 
complete  liberty  to  slaves  and  their  descendants  and  the  right  of 
church  patronship. 

During  the  Fourth  Council,  over  which  San  Isidore  presided, 
great  influence  was  gained  by  the  clergy  in  all  affairs;  they  secured 
exemption  from  taxation  and  taking  part  in  public  works,  bishops 
were  clothed  with  authority  to  watch  over,  to  advise  and  to  correct 
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judges  and  high  officials,  numerous  dispositions  as  to  the  Jews 
were  prescribed,  as  well  as  laws  for  the  election  of  kings,  the  form 
of  proceedings  and  the  penalties  for  the  improper  exercise  of  office,. 
etc. 

The  dispositions  of  the  Council  constituted  a  kind  of  tacit  pact 
between  the  Church  and  the  Throne  as  to  a  mutual  and  reciprocal 
understanding  in  respect  to  power,  which  may  be  found  included 
in  the  preliminary  title  of  the  Fuero  Juzgo. 

In  the  Fifth  and  Sixth  Councils,  during  the  time  of  Chintila 
who  owed  his  election  to  the  bishops,  the  clerical  party  increased 
its  power,  privileges  and  exemptions,  and  severer  laws  against  the 
Jews  were  promulgated. 

The  Seventh  Council,  convened  in  the  reign  of  Chindasvint,  was 
marked  by  a  reaction  against  the  power  of  the  Church  in  reducing 
the  privileges  and  correcting  abuses  of  the  clergy  which  bad  become 
open  and  notorious. 

Important  legislative  changes  took  place,  in  the  abolition  of  the 
Roman  law  and  the  promulgation  of  a  general  law  for  both  the 
Visigoths  and  the  conquered  people,  which  formed  the  basis  of  the 
Fuero  Juzgo. 

Recesvint  convoked  the  Eighth  Council  which  completed  the 
fusion  of  the  two  peoples  and  resulted  in  a  legislative  unity :  Mar- 
riages were  sanctioned  between  Goths  and  Romans,  agreements 
against  hereditary  successions  were  considered,  the  rights  of 
bishops  and  magnates  to  elect  kings  were  confirmed,  and  an  extreme 
persecution  of  the  Jews  was  tolerated. 

The  Ninth,  Tenth  and  Eleventh  Councils  limited  the  prelates  to 
consider  matters  properly  within  their  spheres,  and  much  of  the 
royal  prerogatives  and  sovereign  power  which  they  had  previously 
exercised,  was  assumed  once  more  by  the  king  owing  to  the  discreet 
action  of  Wamba,  in  whose  reign  these  councils  took  place. 

A  reaction  took  place  in  the  Twelfth  Council  under  Ervigio,  and 
the  Church  regained  much  of  the  lost  power  and  obtained  many 
new  prerogatives;  licenses  and  evils  which  Wamba  and  his  well- 
disciplined  forces  had  abolished  or  held  in  check  were  again 
rampant,  and  the  Jews  became  more  oppressed  than  ever. 

The  Thirteenth,  Fourteenth  and  Fifteenth  Councils  convened 
also  in  the  time  of  Ervigio,  enacted  few  important  measures  and 
continued  to  antagonize  the  followers  of  Wamba. 

4 
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Among  the  most  important  laws  considered  were  a  reduction  of 
taxes,  and  a  prohibition  of  the  widows  of  kings  to  contract  new 
marriages. 

The  Sixteenth  and  Seventeenth  Councils  in  the  time  of  Egica 
were  especially  noted  for  the  cruel  measures  devised  against  the 
Jews.  They  were  expelled  from  their  homes  throughout  the  land, 
their  wives  and  children  were  reduced  to  slavery,  and  the  children 
upon  reaching  seven  years  of  age  were  torn  from  their  parents  and 
placed  under  Catholic  instruction. 

Bishops  and  abbots  exclusively  composed  the  primitive  Councils, 
but  after  the  conversion  of  Recared,  these  also  included  the  nobility. 

The  monarch  convoked  the  Council  which  first  considered  re- 
ligious matters,  and  later  affairs  relating  to  the  temporal  order; 
the  king  submitted  the  latter  to  the  council  for  its  discussion  in  a 
kind  of  discourse  or  message  called  tomo  regio. 

The  resolutions  of  the  Councils  were  called  canons  and  referred 
either  to  the  religious  order  or  to  the  civil  order. 

In  the  first  case  they  enjoyed  complete  authority,  but  in  the 
second,  the  Monarch  had  to  approve  them,  and  he  could  alone,  if 
he  thought  advisable,  dictate  laws  on  public  affairs  without  con- 
sulting the  Councils. 

The  Fuero  Juzqo. 

The  Fuero  Juzgo  is  known  under  the  following  names :  Codes 
Legum,  Liber  Oothorum,  Lex  Wisigothorum,  Liber  Judicum,  and 
Fori  Judicum;  the  latter  title  was  corrupted  into  Fuero  Juzgo  at 
the  beginning  of  the  thirteenth  century  by  which  name  it  is  now 
generally  known.*  Its  origin  coincides  with  the  earliest  history  of 
the  Gothic  people  and  in  it  are  the  laws  sanctioned  by  Euric  and  his 
successors,  but  it  was  not  definitely  compiled  until  the  sixteenth 
Council  of  Toledo,  during  the  reign  of  Egica  ( 687-700), t  a  high- 
nGiinded  monarch,  who  directed  the  systematic  arrangement  of  the 
multitude  of  laws  including  those  of  Euric,  Recesvint,  and  Ervigio, 

•The  SpaniAh  Academy  has  in  recent  times  made  searching  investigations 
in  the  different  archives  of  Spain  to  throw  more  light  on  the  subject  for 
the  purpose  of  publishing  an  edition  of  this  work.  Many  ancient  and  val- 
uable manuscripts  were  found,  viz.,  one  in  the  archives  of  Murcia,  six  in  the 
Cscorial,  some  from  the  Church  of  Toledo,  one  from  the  college  of  Bartholomy, 
*nd  a  number  from  private  sources. 

t  Opinion  of  Mariana, —  Ensayo  historico-critico  sobre  la  legislacion,  vol.  1 , 
p.  41. 
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omitting  many  which  did  not  harmonize  with  the  times,  or  which 
were  aLready  derogated  and  in  contradiction  to  others  deserving,  by 
their  advance  and  wisdom,  greater  attention  and  preference.  This 
collection  is,  without  doubt,  the  one  of  that  epoch.  The  opinion  of 
Ajnbrosiufl  Morales,  strengthened  by  that  of  Lardizabal,  is  very 
weighty  on  this  particular  point :  this  author  assures  us  that,  at  this 
Council  of  Toledo,  the  book  of  Fuero  Juzgo  was  compiled.  This 
evidence  naturally  leads  us,  without  the  need  of  any  philologieal 
help,  to  the  conclusion  that  it  was  written  in  Latin ;  since  it  was 
initiated  when  that  was  the  language  in  use ;  one  of  the  strongest 
reasons  being  that  the  Council  of  Toledo  took  upon  itself  to  handle 
the  matter,  the  majority  of  its  members  being  bishops  of  the 
Church,  at  that  time  the  depositary  of  learning  and  the  art  of 
illumination;  and  lastly  because  it  was  finished  by  an  assembly 
which,  like  all  bodies  of  that  kind,  published  its  resolutions  in  that 
language,  the  only  one  accepted  by  the  Church  to  give  practical 
form  to  all  the  declarations  of  its  authority. 

The  system  adopted  in  this  Code  to  make  known  the  large  num- 
ber of  different  matters  embraced,  does  not  adhere  to  any  regular 
plan,  and  the  laws  which  form  it  are  in  disorder,  because,  although 
they  are  assembled  in  order  of  subjects,  and  divided  into  books, 
and  these  into  titles,  a  regular  order  of  exposition  is  not  followed ; 
it  seems  as  if  the  compilers,  on  forming  a  determined  method  of 
procedure,  had  later  abandoned  the  plan,  deeming  it  impossible  to 
carry  it  to  the  end  with  all  the  details  involved. 

The  Fuero  Juzgo  is  composed  of  a  preliminary  title  and  twelve 
books  which  contain  fifty-four  titles,  subdivided  into  five  hundred 
and  seventy-eight  laws,  of  which  one  hundred  and  eighty-three  are 
attributed  to  Euric  and  Leovigild,  one  hundred  and  twenty-four 
to  Sisenand  and  San  Isidore,  one  to  Recared,  three  to  Sisebut, 
sixty-four  to  Chindasvint,  one  hundred  and  fifty-two  to  Recesvint, 
five  to  Wamba,  eight  to  Ervigio,  and  nineteen  to  the  Councils  of 
Toledo. 

The  preliminary  title  treats  of  the  election  and  duties  of  mon- 
archs  and  their  subjects  and  includes  the  public  law  of  the  Visi- 
gothic  Monarchy  formed  in  the  Fourth  Council  of  Toledo.  Al- 
ihoTigh  imperfect,  this  title  includes  in  reality  one  of  the  earliest 
written  constitutions  of  Europe,  in  which  are  recognized  principles 
more  liberal  than  those  known  to  anv  modern  monarchical  con- 
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stitution.*  It  expressly  declares,  among  other  things,  that  the 
people  have  the  right  to  depose  their  kings  when  the  latter  fail  to 
do  their  duties,  which  provision  was  often  carried  into  practice,  f 

Book  I  is  entitled  ''  De  instrumentis  legalibus  "  in  Latin,  and 
"  Del  facedor  de  la  ley  et  de  las  leyes  "  in  Spanish.  It  treats  of  the 
lawmaker  and  the  law,  under  two  titles. 

The  law  declares  the  concurrence  of  certain  circumstances  whose 
simple  conception  causes  us  to  form  a  high  opinion  of  the  Visi- 
goths, such  as  the  application  of  clear  and  manifest  justice,  suit- 
able to  the  time  and  place  of  its  promulgation,  dignified,  honest, 
practical,  equal  in  its  application,  and  without  prejudice,  either  as 
to  tribunals  or  as  to  persons. 

"  E  reluze  cuemo  el  sol  en  defendiendo  a  todos  '*  X  and  instructr 
ive  and  moral,  "  e  ama  iusticia,  y  es  nuiestra  de  vertvdes,  e  vida 
de  tod  el  pueblo/^  § 

The  student  will  be  surprised  at  the  modern  principles  embraced 
in  these  laws;  they  are  especially  noted  for  their  common  sense 
and  practical  application  and  would,  in  some  respects,  serve  as 
good  examples  for  legislators  of  the  present  age. 

Book  2  is  entitled  ''  De  Negotiis  Causarum  " — ''  De  los  Juicios 
y  Causas."  Under  £ve  titles  it  continues  to  treat  of  the  laws, 
amendments,  and  interpretations,  stating  that  the  laws  are  appli- 
cable to  all  the  inhabitants  of  the  territory ;  of  judges,  their  powers 
and  attributes ;  of  suits  and  procedure,  including  retroactive  laws 
and  prescribed  actions ;  of  written  and  oral  testimony ;  and  of  the 
execution  of  last  wills  and  testaments. 

Book  3  is  entitled  '^  De  ordine  Conjugali  " — "  De  los  Casa- 
mientos  e  del  las  Nascencias  "  and  under  six  titles  treats  of  mar- 
riages, of  births,  and  the  offenses  against  chastity,  divorce,  and 
the  marriage  relations. 

In  order  to  facilitate  the  fusion  of  the  two  peoples,  it  author- 
ized marriages  between  the  invaders  and  the  Romans,  and  in  cases 
of  adultery  the  German  law  was  followed  which  punished  the 
guilty  person  severely,  even  to  delivering  the  latter  to  the  injured 

•Many  of  the  leading  principles  of  modem  constitutions  are  recognized  as 
Teutonic  in  their  origin. 

t  In  the  observance  of  this  law,  the  chief  justice  of  Aragon,  upon  the  admin- 
istration of  the  oath  of  office  to  a  new  king,  is  related  to  have  said: 

"We  who  are  equal  to  you,  and  who  together  are  more  than  you,  require 
this  oath."    Zurita  —  Anales  de  Aragon,  and  La  Navarre  Francaise. 

X  Book  1,  tit.  2,  law  3. 

§  Book  1,  tit.  2,  law  2. 
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one  for  bis  own  punishment;  it  even  permitted  the  innocent  party 
to  slay  the  guilty  one  and  to  confiscate  the  latter's  property. 

Book  4  is  entitled  "  Be  ordine  Naturali  " — ''  Del  Linaje  Nat- 
ural/'  and  under  five  titles  treats  of  relationship  and  the  laws  of 
descent  and  inheritance,  the  rights  and  duties  of  guardians, 
orphans,  and  the  administration  of  estates. 

They,  like  the  Hindoos,  recognize  the  distinction  between  natural 
and  juridical  persons,  and  cited  the  Roman  axiom ''  de  que  no  todos 
los  homhres  son  personas^  ni  todas  las  personas,  homhres/* 

They  also  observed  the  division  of  children,  bom  during  the 
life  and  after  the  death  of  the  father,  and  required  that  a  child 
must  have  lived  ten  days  and  have  been  baptized  'in  order  to  be 
considered  legally  bom.* 

PosthTimous  children  were  subject  to  similar  conditions  and 
rights  of  elder  children,  t 

Persons  under  fifteen  years  of  age  were  minors,  and  orphans 
were  provided  for.J 

Book  5  is  entitled  ''  De  transactionibvs  " — "  De  las  Avenen- 
eias  e  de  las  Compras/*  and  comprises  seven  titles,  of  which  the 
first  treats  of  gifts  to  churches  and  of  ecclesiastical  property,  the 
second  and  third  of  donations,  and  the  remaining  of  the  contracts 
of  exchange,  sales,  deposits,  commodatum,  pledges,  and  manu- 
mission. Most  of  these  contracts  recognize  the  principles  of  the 
Eoman  law,  but  some  have  a  resemblance  to  those  of  India. 

Mortgages  and  pledges  are  not  distinguishable  and  are  desig- 
nated by  the  common  name  ''  penno/* 

Only  the  owner  could  give  his  things  in  pledge,  and  by  his  free 
will.  The  pledgee  was  liable  to  a  fine  of  double  the  value  where  he 
constrained  the  pledgor  to  make  the  pledge ;  the  creditor  was  the 
custodian  of  the  thing  pledged  but  could  not  use  it,  and  ten  days 
after  the  pledge  period  had  expired,  it  permitted  the  debtor,  with- 
out appearing  in  court,  to  sell  the  article,  after  appraisal  by  the 
creditor  and  three  good  men.§ 

Book  6  is  entitled  ^^  De  Sceleribus  et  Tormentis'' — '^  De  los 
Valfechos,  e  de  las  Penas,  e  de  los  Tormentos/^  and  under  five 
titles  treats  of  various  crimes,  penalties  therefor,  and  infliction  of 
pmiflhment. 

•  Book  4s  tit.  2.  law  18. 

t  Id.,  tit.  2.  law  20. 

t  Id.,  tit.  3,  law  1. 

f  Book  2,  tit.  6,  law  8;  id.  5,  tit.  6,  laws  1,  2,  3,  and  4. 
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Criminal  responsibility  is  declared  personal  but  is  not  visited 
on  descendants,  except  as  to  the  civil  responsibility. 

The  death  penalty  was  inflicted  in  certain  cases  and  sentences 
were  publicly  executed.* 

Book  7  is  entitled  ''  De  Furtis  et  Fallaciis  " — "  Be  los  Furtos 
6  de  los  Engannos/^  and  under  six  titles  treats  of  punishment  of 
thieves,  robbers,  kidnappers,  forgers  and  counterfeiters. 

Book  8  is  entitled  "  De  Illatis  violentiis  et  damnis  " — "  De  las 
Fuerzaa  e  de  los  dannos,  e  de  los  quehrantamientos"  and  under 
six  titles  the  subject  of  penalties  is  continued  with  respect  to  for- 
cible entry  and  taking  possession  of  other  persons'  property,  or 
doing  injury  thereto  contrary  to  law. 

Book  9  is  entitled  "  De  Fugitivis  et  de  refugientibtis  " — "  De 
los  siervos  foidos  e  de  los  que  se  toman,"  and  under  three  titles 
treats  of  fugitive  slaves,  also  of  fugitives  from  military  service, 
and  of  ecclesiastical  asylums. 

Book  10  is  entitled  ''  De  divisionibus  et  annorum  temporihus 
atque  limitibus" — ^^  De  las  particiones,  e  de  los  tiempos,  c  los 
Q/nnos,  e  de  las  Undes"  and  imder  three  titles  treats  of  the  division 
of  lands,  the  use  thereof  by  owners  and  tenants,  leases,  prescrip- 
tion, and  determining  and  fixing  the  boundaries. 

The  division  made  of  territory  between  the  Visigoths  and  the 
conquered  people  was  in  the  proportion  of  two-thirds  for  the  former 
and  one-third  for  the  latter,  except  that  lands  not  already  divided 
were  to  be  shared  equally. 

Tlio  principal  means  of  acquiring  ownership  of  lands  were: 
1.  By  occupation;  2.  By  accession;  3.  By  prescription;  4.  By 
sucoeasion  on  account  of  death. 

Occupation  by  the  Visigoths  partook  of  a  military  aspect  in  con- 
formity with  the  warlike  character  of  these  people,  and  with  their 
partiality  for  hunting  and  fishing. t 

Accession  was  of  three  classes : 

(a)  By  building;  (b)  By  planting;  (c)  By  sowing,  subject  to 
conditions  as  to  good  faith  and  ownership,  similar  to  those  found 
in  the  present  Spanish  Civil  Code. 

Prescription  was  a  subject  for  which  the  Gothic  laws  had  special 
regard,  and  was  considered  under  two  classes :  • 

(a)  Common  prescription  of  thirty  years;  (b)  Extraordinary 
prescription  of  fifty  years. 

*  Books  6,  7,  and  8. 

t  Book  8,  titleR  4  and  6. 
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The  first  class  applied  to  the  acquisition  and  loss  of  personal 
rights,  as  well  as  of  dominion  even  though  it  belonged  to  the 
King,  provided  he  should  have  knowledge  of  the  prescription.* 

The  second  was  applicable  only  to  the  division  of  lands  between 
the  Goths  and  Komans,  and  to  property  of  minors.  Churches  and 
monasteries  were  not  subject  to  prescription,  nor  did  it  apply  to 
persons  out  of  the  country  or  imprisoned,  t 

Book  11  is  entitled  ''  De  aegrotis  atque  mortuis,  et  transmarinis 
negotiataribuLS  ^' — "  De  los  fisicos  e  de  los  mercaderes  de  ultramar, 
e  de  los  marineros" — under  three  titles  and  treats,  first  of  the 
rights  and  duties  of  physicians  and  of  Sick  persons;  secondly  of 
penalties  for  violating  cemeteries;  and  thirdly  of  maritime  com- 
merce. 

There  are  only  four  laws  under  the  third  head,  two  of  which 
are  of  little  interest,  referring  to  penalties  for  doing  certain  pro- 
hibited acts,  while  the  others  relate  to  annulling  sales  improperly 
made,  and  provide  for  trying  foreign  merchants  by  special  judges. 
Book   12  is  entitled  "  De  removendia  pressuris,  et   omnium 
haereticorum  omnimodo  sectis  extinctis*' — "  De  devedar  los  tur 
ertos,  e  derraigar  las  sectas  e  sus  dichds  " —  and  under  four  titles^ 
the  last  of  which  is  a  duplicate,  treats  of  the  impartial  adminis- 
tration of  the  law  by  the  judges,  directs  them  in  criminal  cases 
to  mitigate  punishments  when  offenders  are  poor  and  ignorant 
and  prescribes  heavy  penalties  for  exactions   and  unnecessary 
expenses ;  of  the  power  of  bishops  over  alcaldes ;  of  the  Jews ;  of  the 
relations  of  the  Jews  to  the  Christians,  and  among  the  harsh 
provisions  of  the  law  to  which  this  race  were  subjected;  it  waa 
prescribed  "  that  no  Christian  should  shelter  or  defend  a  Jew.'' 
This  unfortunate  persecution  of  the  Spanish  Jew  seems  to  have 
been  fostered  from  before  the  Gothic  invasion  until  it  culminated 
in  the  disastrous  expulsion  of  the  Jews  from  Spain,  durLag  the 
reign  of  Ferdinand  and  Isabella,  through  the  great  influence  of 
the  Inquisitor-General  Torquemada   who  is  said  to  have  coerced 
Isabella,  much  against  her  own  convictions,  into  signing  the  de- 
cree of  expulsion. 

In  the  thirteenth  century,  the  Fuero  Juzgo  appeared  trans- 
lated into  common  or  vernacular  Spanish  by  order  of  San  Ferdi- 

*  Book  10,  tit.  2,  law  3  (see  the  celebrated  usage  Omn€8  causae  of  Catalufia), 
and  id.  laws  4  and  5. 
tBook  4.  tit.  3,  law  2;  book  6,  tit.  1,  law  5;  book  10,  tit.  2,  laws  1  and  7. 
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nand,  and  was  declared  to  be  the  law  of  the  territory  of  Cordoba. 
Its  h^gal  authority  was  not  the  same  as  in  the  eighth  century. 

The  battle  of  Guadalete  (711  A.  D.),  the  disastrous  result 
of  which  brought  so  many  and  radical  changes  to  Spain,  also 
affected  the  destiny  of  this  legal  work,  which  was  swept  aside 
by  the  tumultuous  current  of  local  legislation,  bom  out  of  the 
dreadful  chaos  of  the  reconquest. 

Ttfl  influence  was  weakened  but  not  extinguished;  it  was  from 
the  beginning  accepted  as  law  at  those  places  where  a  tenacious 
ronirttance  was  made  to  the  advance  of  the  Moors;  and  in  the 
AHtnrias  first,  as  later  in  Leon,  Xavarre  and  Castile,  it  governed 
a«  the  only  law  until  the  new  customs  and  habits,  and,  above  all, 
tlio  necessity  of  encouraging  the  hope  of  a  reward  in  the  struggle 
made  it  necessary  to  grant  peculiar  privileges  or  fueros  to  the  ter- 
ritories conquered  by  the  Christian  army. 

In  this  way  its  use  gradually  declined  until  at  last,  in  1241, 
it  was,  with  few  exceptions,  confined  to  the  towns  of  Cordoba,  or 
rntlior  to  the  towns  of  Andalusia;  although  it  was  always  the 
objtH't  of  special  consideration  at  the  Court  of  the  Kingdom,  and 
abovt*  all  by  Alfonso  X,  and  by  his  son  Don  Sancho,  who  ordered 
itH  obj^orvance  at  Talavera,  without  distinction,  between  Mos- 
Arabians  and  Castilians. 

It  was  thus  preserved  until  the  reign  of  Alfonso  XI,  who  pub- 
IIkIhmI  the  Ordenamiento  de  Alcald  in  order  to  harmonize  the 
cM>ntrndiotorv  elements  of  law,  plunged  into  the  most  frightful  con- 
f\jHi(n\  by  the  extraordinary  liberality  of  his  ancestors. 

The  author  of  the  Ordenamiento  de  Alcald  endeavored  to  relegate 
it  t(^  tho  inferior  position  of  a  fuero,  but  its  merit  and  value  were 
so  hi<i:bly  regarded  that  both  monarchs  and  tribunals  preferred 
it  to  tlio  Fuero  Real  and  Loves  de  Partidas,  in  spite  of  the  declara- 
tions made  concerning  the  Laws  on  Prelation  as  to  the  relative 
importance  of  the  different  codes,  disregarding  the  Fuero  Juzgo.* 


•Of  foroijrners,  Montesquieu  (Esprit  des  Lois,  1,  b.  28,  chap.  7),  Mably  and 
Robert fton  (Histoire  de  CTiarles  V,  introd.,  No.  32,  s.  3),C'ujacoiiis  (De-Feudis, 
b.  2,  tit.  11).  and  otherH,  perhaps  often  with  insufficient  knowledge  or  ex- 
amination, criticise  the  code. 

Such  scholars  as  Guizot  (Curso  de  Historia  de  la  civilizaci6n  europea, 
leccion  3a),  Gibbon  (Decline  and  Fall  of  the  Roman  Empire,  chap.  28,  vol.  4), 
Savigny  (Revue  Francaise,  1828,  No.  6,  p.  202),  the  critic  Sempre.  Ferrand, 
Legrand,  and  d'Clussi,  besides  the  learned  Spanish  author  Francisco  Martinet 
Marina,  praise  and  extol  its  virtues. 
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Evidence  of  its  worth  is  furnished  in  the  reign  of  Charles  IH 
by  the  important  decision  of  the  Conncil,  published  in  1779,  upon 
reference  of  a  case  from  the  Chancery  of  Qranada;  it  was  ordered 
that  a  law  from  this  code  should  be  applied  in  preference  to 
another  law  from  the  Partidas,  and  it  was  held  that  ^^  as  said 
Law  of  Fttero  Juzgo  is  not  derogated  by  any  other,  you  should 
abide  by  it  on  determining  on  this  or  similar  business,  without 
aitaching  much  importance  to  those  from,  the  Partidas/* 

By  decision  of  the  Council,  its  authority  exceeds  that  of  those 
two  Codes,  and  the  legal  force  of  this  last  disposition  cannot  be 
denied. 

After  this  decision,  no  dispute  can  be  had  about  the  existence 
to-day  of  the  Gothic-Spanish  legislation.  Although  its  application 
may  be  limited  or  rare,  part  of  the  Fuero  Juzgo  is  included  in  the 
later  collections,  and  while  other  portions  do  not  entirely  harmon- 
ize with  the  social,  juridical,  and  political  spirit  of  the  epoch, 
many  of  its  laws  can  be  found,  in  some  form,  in  the  present 
Spanish  Civil  Code. 

Its  influence  on  modem  law  has  been  large  and  transcendental, 
and  it  has  been  a  firm  basis  for  Spanish  jurisprudence,  which  has 
resisted  the  influence  of  opposing  civilizations;  neither  subse- 
quent laws,  nor  the  most  carefully  selected  opinion  have  been 
able  to  obscure  the  wise  precepts  and  philosophical  maxims  con- 
tained in  its  pages.  This  Code  is  perhaps  the  most  famous,  the 
most  important,  and  the  most  regular  and  complete  of  all  the 
bodies  of  law,  formed  after  the  fall  of  the  Roman  Empire;  the 
one  which  has  the  highest  standing  among  those  of  its  time.  In 
it  are  found  the  germs  of  many  of  the  great  political  principles 
which  long  years  afterwards  were  proclaimed  by  far  advanced 
nations.* 

Various  editions  of  the  Fuero  Juzgo  have  been  published ;  those 
worthy  of  especial  mention  are :  That  of  Peter  Pithou,  in  Paris, 
in  1579 ;  one  of  P.  Andres  Escoto  and  Lindembrog  in  Germany; 
and  another  of  Canciani  in  1660,  reprinted  in  1792;  of  D.  Juan 
Antonio  Llorente,  with  preliminary  introduction  and  index,  in 
Madrid,  in  1792,  and  the  one  of  the  Royal  Spanish  Academy  of 
1815,  which  is  probably  the  most  perfect  of  all,  as  it  was  made 

*Iii  the  Gothic  customs  were  embodied  principles  and  morals  from  which 
in  time  were  evolved  the  constitutional  basis  of  the  Republic  of  Iceland,  the 
Magna  Charta  of  England,  and  the  American  Declaration  of  Independence. 
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with  tHe  aBsiBtance  of  the  Codea  of  Vigilan,  the  most  ancient  of 
which  was  the  one  written  in  976  bj  the  monk  Vigila  and  his  assist- 
ants Sairacin  and  Garcfa,  all  of  the  monastery  of  Albelda  in  Rioja 
from  which  it  took  the  name  of  Albeldense. 

THE  ARABIC  ELEMENT. 

The  origin  of  the  Arab  race,  like  that  of  many  others,  is  a 
matter  of  conjecture.  Some  writers  basing  their  reasons  on  He- 
brew records  bare  included  the  entire  nation  under  the  titles 
of  Ishmael  and  Joptan,  and  Mohammedan  evidence  on  the  subject 
can  have  little  more  weight  than  the  Jewish  from  which  it  is  be- 
lieved to  he  derived. 

A  race  of  Boiithern  origin  appears  to  have  been  the  first  one  that 
history  recognizes  in  control  of  Arabia,  and  the  oldest  and  prin- 
cipal one  of  the  Arabic  monarchies  was  that  of  Yemen,  the  seat 
of  its  government  being  on  the  site  of  the  abandoned  town  of 
Mareb,  in  the  extreme  south,  which  afterwards  was  removed  to 
Sana&. 

The  Yemenite  kings,  descendants  of  Kahtan,  and  Himyar,  "  the 
dusky,"  a  name  au^esting  African  origin,  and  each  bearing  the 
surname  of  "  Tobba,"  a  word  of  African  etymol(^,  signifying 
"  powerful,"  are  said  to  have  reigned,  with  few  dynastic  inter- 
ruptions, for  about  two  thousand  five  hundred  years,  governing 
nearly  all  the  Peninsula. 

Arabic  chroniclers  state  that  they  subdued  the  whole  of  central 
Asia,  reached  the  boundaries  of  China,  and  had  in  an  early  age 
overrun  northern  Africa,  That  they  possessed  a  vigorous  and 
partially  civilized  government  is  attested  by  the  literary  and 
architectural  relics  of  the  times. 

Their  sovereignty  was  overthrown  529  A.  D.  by  an  Abysainian 
invasion,  and  was  re-establiahed  603  A.  D.  as  a  dependency  of 
ian  Empire,  until  634,  when  it  was  finally  absorbed  by 
ledan  conquest. 

ice  was  composed  of  two  branches ;  the  "  Arab  "  or  pure 
the  south,  and  the  Mostareb  of  the  north,  probably  of 
)rigin. 

Lrabs  were  idolafors  of  celestial  bodies  up  to  the  time 
t  appeared  among  them.  By  his  genius,  bravery  and 
icy,  with  great  difficulties,  he  overcame  their  religion  and 
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taught  his  followers  to  believe  in  one  soul,  an  eternal  and  all 
powerful  God,  the  Creator  of  heaven  and  earth  and  of  all  that  is  in 
them.  He  commanded  the  use  of  certain  practices  of  ablution 
and  purification,  enjoining  likewise  daily  prayers,  almsgiving 
and  religious  pilgrimage  to  the  Temple  of  Alharem. 

Mahomet  finally  reunited  the  previously  disconnected  tribes,  and 
imbued  his  followers  with  a  fanatical  zeal  for  Islam,  inspiring 
them  with  the  most  ardent  desire  for  its  extension  throughout 
the  world. 

Before  the  appearance  of  Mahomet,  the  Arabs  were  accustomed 
to  compute  their  years  from  the  Ethiopian  Wars,  in  which  the 
grandfather  of  Mahomet  totally  routed  the  King  of  Ethiopia,  but 
after  the  celebrated  Hegira,  the  flight  or  retirement  of  Mahomet 
and  his  followers  from  Mecca  to  Medina  Yatrib  on  July  16,  622 
A.  D.,  they  began  to  count  their  years  from  that  important  event. 

At  this  time  Mahomet  was  about  fifty  years  of  age,  and  he 
died  in  the  eleventh  year  of  the  Hegira.  Upon  his  death,  the 
chief  Moslemah  chose  six  electors  from  their  number  and  by  these 
men  were  subsequently  selected  the  first  five  Khalifs  and  suc- 
cessors of  Mahomet. 

It  was  due  to  the  marshalship  of  General  Muza  Ben  Noseir,  a 
soldier  of  much  capacity  and  many  endowments,  that  the  in- 
numerable tribes  of  Barbary  were  finally  brought  into  subjection ; 
and  the  permission  of  the  Khalif  Walid  or  Abulabas  having  been 
obtained,  the  invasion  of  Spain  was  attempted  by  Muiza  ordering 
General  Taric  Ben  Zeyad  (the  one-eyed),  a  captain  of  great  re- 
nown, to  debark  on  the  southern  coast  of  Andalusia  with  a  select 
body  of  cavalry  to  reconnoitre  the  country  in  which  a  Christian 
of  Tanja  (Tangiers)  acted  as  his  guide. 

The  first  invasion  took  place  about  710  A.  D.,  and  was  so 
successful  and  met  with  such  little  resistance  that  a  general  inva- 
sion of  the  country  was  planned  which  was  carried  forward  with 
much  zeal  and  haste,  the  invading  army  landing  on  Green  Island 
(now  nearly  submerged)  opposite  Algeciras.  Taric  fortified  him- 
self on  Gibraltar,  then  called  Gebal  Taric  or  Moimt  Taric  in  his 
honor,  and,  according  to  the  statement  of  Xerif  Edrix,  burnt  his 
ships  to  deprive  his  troops  of  all  hope  of  flight. 

Seventeen  hundred  Christians  opposed  the  landing  of  Taric 
on  the  mainland  but  were,  after  several  skirmishes,  put  to  flight, 
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as  likewise  the  flower  of  the  Gothic  cavalry  sent  against  them  by 
King  Roderic,  and  the  country  was  rapidly  overrun  by  the 
Moslems  in  every  direction. 

Roderic  succeeded  in  getting  together  an  army  of  ninety 
thousand  men  on  the  plains  of  Sedonia  with  which  to  oppose  the 
invaders,  but  although  the  Goths  outnumbered  four  to  one,  the 
trained  and  hard  troops  of  Taric,  they,  owing  to  the  degener- 
ating influence  of  Roman  life  with  which  they  had  come  in 
contact,  had  lost  much  of  their  natural  prowess  and  old  time 
martial  vigor,  and,  although  not  lacking  in  bravery,  their  skill  and 
endurance  were  not  equal  to  the  test. 

After  three  days  of  a  fiercely  contested  and  sanguinary  conflict 
on  the  Guadalete  Roderic  and  his  principal  chiefs  were  killed, 
and  his  army  routed  the  last  of  July,  Yll  A.  D.  This  battle 
marked  the  downfall  of  the  Goths,  and  led  to  the  rapid  subjection 
of  Spain,  save  the  Asturias  and  the  Biscayne  Mountains,  to 
Moslem  dominion. 

Conde  states  that  that "  the  conditions  imposed  on  the  conquered 
nation  were  such  that  the  people  found  consolation  rather  than 
oppression  in  the  presence  of  the  conquerors ;  and  when  they  com- 
pared their  then  fate  with  that  which  they  had  previously  endured, 
oould  not  fail  to  consider  the  change  a  fortunate  one. 

"  The  free  exercise  of  their  religion,  a  careful  preservation  of 
their  churches  from  all  injury,  the  security  of  their  persons, 
with  the  unimpeded  enjoyment  of  their  goods  and  possessions, — 
such  were  the  first  returns  which  they  received  for  their  submis- 
sion to  the  stranger,  and  for  the  tribute  (a  very  moderate  one) 
which  they  paid  to  their  victors. 

"  But  there  was  yet  more;  the  fidelity  of  the  Arabs  in  maintain- 
ing their  promises,  the  equal-handed  justice  which  they  adminis- 
tered to  all  classes,  without  distinction  of  any  kind,  secured  them 
the  confidence  of  the  people  in  general,  as  well  as  of  those  who 
held  closer  intercourse  with  them:  and  not  only  in  these  partic- 
ulars, but  also  in  generosity  of  mind,  and  in  amenity  of  manner, 
and  in  the  hospitality  of  their  customs,  the  Arabians  were  dis- 
tinguished above  all  other  people  of  those  times." 

Arabic  Dominion. 

The  Spanish-Arabs  possessed  no  special  civil  and  municipal 
codes.     The  Khalif,  his  Viceroys  or  Amirs  ruled  largely  by  pre- 
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oepts  of  the  Koran,  which  served  in  all  Mohammedan  countries 
both  for  law  and  gospel. 

Arabian  annalists  take  great  pleasure  in  recording  brilliant 
acts  of  justice,  generosity  and  forgiveness  in  the  administration 
of  particular  Khalif s,  but  these  shine  as  the  volimtary  actions  of 
an  autocrat  who  was  supreme  and  who  often  might  have  been 
guilty  of  injustice  by  following  his  own  caprices  or  one-sided 
opinions,  especially  as  fixed  grounds  of  administration  were 
wanting.  Under  the  great  expounders  of  the  Koran,  a  system  of 
political  ethics  was  attempted;  and  that  can  hardly  be  called  a 
despotic  dominion  which  in  practice  must  govern  itself  by  relig- 
ious laws  read  in  every  mosque;  expounded  by  the  Friday 
preachers,  taught  in  schools ;  and,  by  divine  authority,  made  quite 
as  binding  upon  the  governors  as  upon  the  governed. 

Starting  with  the  supremacy  of  the  Khalif ,  the  system  of  govern- 
ment included  the  appointment  of  Ulemas  or  wise  men  —  the 
Moslem  Witenagemot, —  a  body  which  in  later  days  contained  three 
classes, —  the  Imams,  who  were  the  chief  ministers  of  religion; 
the  Muftis,  who  expounded  the  law;  and  the  Kadis  or  dispen- 
sers of  justice. 

The  provinces,  generally  seven  in  number,  were  intrusted  to 
the  care  of  walis  or  governors,  who  reported,  at  stated  times,  to 
the  central  government,  but  who  often,  like  the  Roman  proconsuls, 
aspired  to  independent  authority,  and  thus  gave  a  momentum  to 
the  decline  of  Arabian  power  in  the  Peninsula. 

The  department  of  justice  was  intrusted,  under  the  special 
vizier,  to  numerous  judges  or  Tcadis,  who  were  possessed  of  ex- 
traordinary powers. 

Law  courts  and  juries  as  existing  to-day  were  unknown. 

There  were  two  tribunals,  the  great  and  the  small  shortah,  the 
head  of  each  being  called  saJiihu,  and  the  sahihu  of  the  great 
shartah  could  investigate  and  punish  offenses  committed  by  people 
of  the  highest  degree,  including  princes  of  the  blood. 

The  head  of  the  small  shortah  only  had  cognizance  of  crimes 
and  misdemeanors  committed  by  the  lower  classes. 

Thus  justice  was  administered  "  in  the  gates,"  upon  an  ele- 
vated seat,  surrounded  by  guards.  Each  party  to  any  suit  could 
plead  his  own  cause  before  the  hadi  or  sahib,  but  the  head  of  the 
household  was  supreme  in  cases  affecting  wives  and  children. 
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The  power  of  the  judges  grew  to  be  fixed  and  irreversible,  and 
Ibn  Sa*id  tells  that  "  whenever  a  judge  summoned  the  Khalif, 
his  son,  or  any  of  his  beloved  favorites  to  appear  in  his  presence 
as  a  witness  in  a  judicial  case,  whoever  was  the  individual  sum- 
moned would  appear  in  person, —  if  the  ESialif ,  out  of  respect  for 
the  law;  and  if  a  subject,  for  fear  of  incurring  his  master's 
displeasure." 

The  authority  of  the  kadis  took  cognizance  of  all  offenses  against 
morality,  and  they  could  punish  any  offender  with  death. 

Among  the  Eastern  Arabs,  and  probably  in  Spain,  a  first  theft 
was  punished  by  the  loss  of  the  left  hand  and  by  plunging  the 
stump  into  boiling  tar  or  oil;  a  second,  by  cutting  off  the  left  foot; 
a  third,  the  right  hand;  a  fourth,  the  right  foot;  at  last,  by 
death.* 

Among  these  officers  of  justice  was  one  in  each  town  called 
the  mohtesib,  whose  duty  it  was,  as  it  is  that  of  a  similar  officer 
mohtesib  aga  to-day  in  Turkey,  to  daily  ride  through  the  shops 
and  markets,  with  an  attendant  carrying  a  pair  of  scales;  he 
regulated  weights,  measures,  and  prices,  and  punished  false 
weights  and  measures,  and  attempts  at  extortion,  with  great 
severity. 

The  Arabs  held  women  in  little  regard;  their  appreciation  of 
the  weaker  sex  is  expressed  in  their  proverb  "  Consult  a  woman, 
and  then  do  just  the  opposite  of  what  she  tells  thee."  They  had 
no  place  in  the  moral  and  spiritual  world,  and  were  only  of  value 
from  the  physical  point. 

The  condition  of  women  among  the  Spanish-Arabs,  however, 
continued  to  improve  and  was  better  than  that  existing  in  the 
Orient.  The  marriage  contract  might  only  be  verbal,  but  the 
better  classes  confirmed  it  before  the  kadi,  and  for  them  the 
ceremonies  of  betrothal  and  espousal  were  formal  and  elaborate. 

A  wife  might  be  twice  divorced  and  twice  taken  back,  even 
without  consulting  her  wishes;  but  if  divorced  a  third  time,  she 
could  not  be  taken  back  without  her  consent. 

The  Koran  and  the  Sunneh  prescribe  a  table  of  kinship  and 
affinity  within  which  a  man  was  forbidden  to  marry,  not  unlike 
that  prescribed  by  the  Church  of  England. 

•  Observe  similar  penalties  inflicted  on  the  American  Indians.     Las    Casas' 
Destniction  of  the  Indies. 
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The  number  of  wives  permitted  to  a  Moslem  by  the  Koran 
was  four  (most  of  them  exceeded  this  number),  and  they  might 
be  either  of  his  own  f  aith^  Christian,  or  Jewess,  but  no  Moham- 
medan woman  could  marry  any  one  but  a  Mohammedan. 

Appointments  to  office  among  the  Moors  were  independent  of 
favoritism.  The  best  men,  suitable  for  positions  on  account  of 
their  learning,  energy  and  honesty,  were  selected  from  the  rich 
class,  or  made  rich  in  advance,  as  no  salaries  or  fees  were  paid,  so 
that  there  might  be  no  temptation  to  dishonesty  or  corruption,  and 
the  great  desire  of  all  public  officers  appears  to  have  been  to  gain 
an  extended  reputation  for  wisdom,  dignity  and  probity. 

In  the  regulation  of  agriculture  and  the  irrigation  of  lands  for 
that  purpose,  no  nation  has  ever  possessed  more  just  and  bene- 
ficial laws  than  the  agrarian  edicts  of  the  Spanish- Arabs ;  evidences 
of  which  still  exist  in  parts  of  Spain,  especially  in  Valencia  where, 
when  the  Moors  were  driven  out,  King  Jayme,  who  was  wise 
enough  to  appreciate  their  great  skill  and  progress  in  irrigation, 
decreed  that  "  water  should  be  taken  and  used  in  the  order  that 
was  established  of  old,  and  was  customary  in  the  times  of 
the  Saracens.'' 

In  Granada  when  Ferdinand  and  Isabella  planted  their  standard 
on  the  Alhambra,  they  recognized  that,  however  they  persecuted 
their  enemies,  it  was  good  policy  to  preserve  their  admirable 
system  of  irrigating  canals,  and  those  who  consented  to  change 
their  faith  were  guaranteed  protection  in  the  enjoyment  of  their 
estates  and  irrigation  rights  and  customs,  some  of  which  are  em- 
braced in  the  present  irrigation  code  of  Granada. 


The  influence  which  the  Arabic  invasion  and  dominion  ex- 
ercised over  Spanish  legislation  was  extraordinary  and  lasting.  It 
can  be  reduced  to  four  heads : 

First.  The  destruction  of  the  national  union  and  the  creation 
over  the  ruins  thereof  of  numerous  small  nationalities  or  new 
states,  such  as  the  kingdoms  of  the  Asturias,  Leon,  Galicia, 
Pamplona,  Sobrarbe,  Kibagorza  and  Aragon,  and  the  counties  of 
Castile  and  Barcelona. 

Second.  The  disregard  of  existing  laws,  on  account  of  changed 
conditions,  and  the  influence  which  the  active  social  classes  ac- 
quired by  virtue  of  their  needed  support,  sought  for  by  the  Crown, 
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and  atimulated  and  rewarded  bj  tlie  Monarcbj  tbrongbout  the  re- 
conqueBt 

Third.  The  consequent  destruction  of  legislative  unity  and  the 
creation  of  a  multiplicity  of  legiaktiou,  which  inspired  not  only 
a  diversity  of  territories  or  Btat«B,  but  of  social  classes  in  them, 
through  the  granting  of  privileged  laws  to  the  nobility  and  clergy 
and  of  special  charters  to  the  popular  or  municipal  element. 

Fourth.  The  preservation  of  certain  Arabic  customs  and  laws, 
especially  those  relating  to  agrarian  and  irrigation  privileges 
and  rights. 

The  Reconquest  Period. 

The  invasion  of  the  Saracens  brought  to  the  Spaniards  and  to 
all  Europe  new  days  of  trouble  with  all  the  brutal  instincts  of  war 
and  intolerance.  Jurisprudence  disappeared  in  the  waging  of  a 
religious  struggle  which  lasted  nearly  eight  centuries,  and  t-b's 
same  struggle,  together  with  the  sentiments  and  passions  which 
it  awoke  and  the  institutions  over  which  it  threw  its  shadows, 
changed  the  destinies  of  humanity,  giving  life  to  a  new  civiliza- 
tion as  distinct  in  its  tendencies  as  in  its  causes. 

The  Fuero  Juztjo  continued,  nevertheless,  to  be  the  law  of  the 
Spaniards  even  after  the  catastrophe  at  Guadalete. 

The  Spaniards  and  Goths  took  refuge  in  the  mountain  fastnesses 
of  the  Asturias  and  Biscayne  Mountains  to  commence  there  the 
reconquest,  naturally  preserving  the  traditions  and  laws  of  the 
Gothic  monarchy,  and  thus  it  is  that  the  Fuero  Juzgo  was  contin- 
ually the  "fuero"  (the  law)  of  the  crown  of  Lcjon,  the  first 
kingdom  which  was  formed  after  the  Saracenic  invasion. 

As  the  reconquest  progressed,  the  necessities  of  society  changed, 
and  the  Viaigothic  laws  were  found  insufficient  to  govern  the 
country  and  people  in  this  perpetual  state  of  rwar  with  Saracens, 
because  there  was  arising  a  new  monarchy,  with  new  conditions 
and  elements,  out  of  the  ruins  of  the  old  one. 

l''">  monarchy  of  Alaric  did  not  resemble  that  of  the  people 
Spanish  Marca  led  on  by  Pelayo  against  the  Arabs  who 
;ld  possession  of  the  country, 

Gothic  government  was  a  monarchy  that  was  established 
le  Spanish  provinces  of  the  Roman  Empire ;  certain  of  its 
although  it  preserved  a  personal  system  of  castes  between 
rors  and  conquered,  it  had  a  tendency  to  join  the  two  peo- 
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pies  into  one  and  to  create  an  independent  kingdom  united  by  the 
ties  of  a  common  interest,  and  from  the  beginning  to  form  a 
system  of  laws  which  all  should  share  alike.  It  resembled  less 
the  liberal  monarchy  which  began  in  the  time  of  Eecared,  and 
which  rested  at  its  foundation  on  the  power  of  the  national  as- 
semblies which  commenced  under  the  name  of  the  Councils  of 
Toledo. 

A  conquering  race  like  that  of  Alaric,  had  nothing  in  common 
with  the  Spanish  people  who,  making  war  against  the  Arabs, 
wore  moving  to  and  fro  against  the  power  of  the  new  conquerors. 

A  nation  which  did  not  profess  the  same  religion  as  the  subjects 
of  Eecared  and  his  successors,  could  not  resemble  the  people  of 
Leon  and  Castile  who,  united  by  a  religious  bond,  fought  in  the 
name  of  God  and  the  Fatherland  against  a  dominant  people  who 
professed  the  Mussulman  faith.  In  this  interminable  struggle, 
it  was  the  varied  fortune  of  war  which  decided  the  fate  of  the 
people  who  were  seeking  emancipation. 

The  Gothic  and  Spanish  races  became  separated,  each  com- 
munity and  each  individual  making  war  independently  on  his 
own  account,  and  consequently,  as  they  continued  to  drive  the 
Arabs  towards  the  interior  of  the  monarchy,  each  community, 
each  captain  of  guerrillas  was  proclaiming  independence,  accord- 
ingly giving  his  orders  and  forming  a  system  of  government  ap- 
propriate to  the  moment. 

The  nobles  (hijos-dalgos)  and  the  grandees  (ricos-omes)  who 
waged  war  against  the  Arabs  took  possession  of  communities,  re- 
captured and  disposed  of  the  same  almost  as  sovereigns.  The 
councils  which  followed  extended  their  jurisdiction  over  the 
Saracens,  proclaiming  also  their  dominion  and  independence. 
Others  established  abbeys  and  monasteries  among  the  people  whom 
they  governed,  and  this  was  the  beginning  of  the  nobility  of 
Castile,  the  origin  of  councils  and  communities,  free  towns 
or  lo8  Tpuehloa  de  iehetria  and  monasteries,  each  with  its  seigniory, 
with  its  laws  and  fueros  and  with  its  jurisdiction  over  the  ter- 
ritory conquered.  These  different  aristocracies,  independent  of 
one  another,  governed  by  different  uses  and  laws,  were  united  by 
no  other  ties  than  that  of  a  common  dependency  upon  the  Crown. 

The  various  fueros  and  codes,  which  were  in  effect  in  those  times 
nnder  different  monarchs  and  counts  of  Castile,  were  born  from 
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many  different  sources;  the  famous  Becerro  de  las  BeHetrias,  the 
fueros  municipaleSj  the  military  fueros  or  those  of  the  (fijos) 
hijo8-dalgo8,  and  over  all  these  was  formed  the  Fuero  Viejo  of 
Castile.  <  ^    ,  .j- ^^jj| 

ruEEOs. 

From  the  success  of  the  Saracenic  invasion  until  the  tsonvening 
of  the  Cortes  of  Alcala  of  Henares  and  the  Ordenamiento  of 
Alcala,  or  from  712  until  1348,  the  legislation  of  Spain  is  known 
as  the  local  or  f  oral  period  on  account  of  the  multiple  aspect  which 
legislation  assumed  during  that  time. 

This  period  is  especially  marked  by  the  power  and  influence 
gained  by  the  nobility  and  the  great  number  of  fueros  granted. 

Broadly  speaking,  the  word  "  fuero  "  comprises  uses  or  cus- 
toms, local  law,  privileges,  exemptions  or  franchises  authorized 
by  public  power  to  diverse  classes  or  districts.* 

In  a  more  precise  sense  it  has  had  and  has  to-day  many  differ- 
ent meanings.  In  olden  times  and 'especially  in  the  language 
of  the  middle  ages  the  following  were  called  fueros : 

1.  The  compilations  of  general  law  codes  such  as  the  Fuero 
JuzgOj  the  Fuero-Real,  etc. 

2.  The  uses  and  customs,  which,  consecrated  by  a  general  and 
constant  observance,  came  to  acquire,  in  course  of  time,  the  force 
of  unwritten  law. 

3.  The  letters  of  privileges,  exemption  from  payment  of  certain 
taxes,  the  granting  of  gifts,  mercies,  enfranchisements  and  liberties. 

4.  Lds  cartas  pueblos  or  charters  to  build  towns  by  which  the 
owner  of  the  land  made  a  contract  with  settlers  as  colonists  re- 
lating to  the  conditions  under  which  they  should  cultivate  and  use 
it,  and  which  were  generally  reduced  to  the  payment  of  a  certain 
tax  or  to  the  acknowledgment  of  vassalage. 

5.  The  instruments  or  deeds  of  donation  executed  by  any  lord 
or  proprietor  in  favor  of  any  private  persons,  churches  or  convents, 
granting  them  any  lands,  possessions  or  districts  with  annexed  ex- 
emptions and  privileges. 

6.  Declarations  made  by  magistrates  about  penalties  and  fines 
imposed  and  the  cases  in  which  the  penalties  of  the  Fuero  Juzgo 
should  be  applied. 

•Marina  considers  "fiiero"  in  fivp  different  meanings,  not  including  the 
processal  use  of  the  word.    Ensayo  Hist.  Crit.  on  Leg.,  vol.  1,  hook  4,  No.  1. 
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7.  Municipal  fueros  or  letters  given  by  kings  and  lords  which 
embraced  ordinance^;  civil,  criminal,  administrative,  political, 
and  processal  laws  to  strengthen  the  communities  of  towns  and 
cities,  to  constitute  them  into  municipalities  and  to  insure  them 
a  just  and  moderate  government  in  harmony  with  the  constitution 
of  the  kingdom. 

In  a  Juridical  Sense, 

8.  The  place  of  holding  a  court  of  justice. 

9.  Judgment,  the  jurisdiction  and  power  of  judging,  in  which 
sense  it  is  said  that  such  a  cause  or  suit  belongs  to  the  fuero  ec- 
clesiastico,  if  it  belongs  to  the  jurisdiction  of  the  Church ;  that  it 
belongs  to  the  fuero  secular  if  it  comes  under  the  secular  juris- 
diction; and  that  it  is  of  mixto  fuero  {mixti  foH),  if  it  belongs 
to  both  jurisdictions. 

10.  The  tribunal  of  the  judge  to  whose  jurisdiction  the  crim- 
inal or  the  defendant  may  be  subjected  is  called  fuero  competente. 

11.  The  district  or  territory  within  the  limits  of  which  each 
judge  exercises  his  jurisdiction. 

Fuero,  considered  in  the  sense  of  jurisdiction  or  place  of  judg- 
ment, is  divided  into  common  and  special  or  privileged. 

Fuero  ordinario  or  common  fuero  is  the  authority  for  investi- 
gating and  the  place  where  all  civil  and  criminal  suits  are  tried, 
excepting  those  which  belong  to  special  or  private  courts  of  justice 
or  tribunals ;  and  fuero  especial  6  privilegiado,  or  special  or  privi- 
I^ed  fueros,  is  the  authority  for  investigating  and  the  place  where 
the  civil  or  criminal  lawsuits  of  certain  classes  onlv  are  tried. 

There  are  several  kinds  of  privileged  or  special  fueros ;  as  for 
instance,  fuero  of  the  Church,  military  fuero,  fuero  of  the  navy, 
commercial  fuero,  municipal  fuero,  etc. 

The  fuero  ordinario  or  common  fuero  also  comprises  all  of  the 
suits  and  classes  of  persons  which  have  not  obtained  an  express 
exemption  from  it;  and  the  special  or  privileged  fueros  are  mere 
exceptions  and  not  theretofore  extended  to  any  other  persons  or 
Buits  than  those  for  which  the  law  has  provided. 

Fueros  under  a  nobiliary  aspect  comprised  two  institutions, 
senorios  (seigniories)  and  feudos  (feuds),  the  former  of  which 
flome  have  confounded  with  the  well-kno\\Ti  meaning  of  the  latter. 

Senorio  in  Spain  was  not  an  institution  exclusively  of  the  nobil- 
ity as  it  lacked  the  elements  of  fealty  and  vassalage  and  per- 
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tained  to  different  classes  as  an  outgrowth  of  the  reoonquest;  it 
was  exercised  by  the  king,  nobility,  clergy  and  the  people  as  welL 
There  were  four  classes  of  senorios:  solariego,  abadengo, 
behetria  and  realengo,  each  marked  by  peculiar  privileges  or  ex- 
emptions. 

Municipal  Fueeos. 

The  extent  of  the  estates  and  the  great  influence  acquired  by 
the  nobility  and  clergy,  at  this  period,  seriously  threatened  the 
royal  power  and  prerogatives.  This  condition  was  fortunately 
oounteracted  by  special  legislation,  the  fueros  municipales  or  muni- 
oipal  fueros  which  strengthened  a  new  power  in  the  state, —  the 
democratic  charters  of  the  people.  Municipal  fueros,  however, 
had  previously  existed,  but  from  this  time  on  they  became  an  in- 
creasing and  important  factor  in  checking  the  encroachments  of 
the  aristocracy. 

It  is  quite  generally  conceded  that  the  first  of  these  granted 
was  the  Fuero  of  Leon,  authorized  by  Alfonso  V  in  1020. 

Among  the  earliest  are  also  those  of  Najera,  authorized  by 
Sancho,  Mayor  of  Navarre,  and  confirmed  in  1076  by  Alfonso  VI 
when  that  city  was  incorporated  in  Castile;  that  of  Logrono  in 
1095  by  the  same  monarch ;  and  that  of  Sahagun  by  Alfonso  VI 
in  1085  and  1096  which  was  curtailed  by  Alfonso  VII  in  1152  on 
account  of  the  too  liberal  prerogatives  granted  to  the  monastery  of 
that  town. 

In  the  twelfth  century  may  be  cited  the  fueros  of  Alcalli  of 
Henares  in  1114;  Toledo,  Salamanca  and  Escalona  in  1118  by 
Alfonso  VII,  Molina  in  1154,  and  Palencia,  Haro,  Zamora  and 
Cuenca  in  1181,  1187  and  1190,  respectively,  by  Alfonso  VIII. 

The  municipal  fueros  are  much  inferior  to  the  Fuero  Juzgo  as 
a  scientific  collection  of  laws;  they  represent  legislation  caused 
by  an  extreme  and  unnatural  condition  of  affairs,  growing  out  of 
the  unsettled  times,  and  were  a  necessity  at  that  period  to  obtain 
the  support  of  different  localities  in  the  great  work  of  the  re- 
conquest. 

They  may  also  be  considered  as  the  restoration  and  development 
of  the  laws  of  the  primitive  tribes  which  populated  the  Iberisn 
Peninsula,  recognizing  as  they  did  uses  and  customs  of  lonjr 
standing. 
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There  is  no  complete  work  on  this  subject;  the  one  of  Juan 
de  la  Beguera  Valdelomar  considers  many  of  the  f ueros  of  Castile, 
L£on,  Asturias,  Galicia,  Septilveda,  Cordoba  and  Seville;  the 
collection  of  municipal  fueros  and  cartas  pueblos  of  Castile,  LSon, 
Aragon  and  Navarre  by  Thomas  Munoz  y  Romero;  works  on 
the  subject  by  the  Madrid  Academy  of  History,  Aureliano  Feif- 
nandez-Ouerra,  Feliciano  Callejas,  and  Julian  Sanchez  KuanOi 
also  a  general  work  by  the  French  jurisconsult  Albert  Du  Boys. 

FuBBO  OF  Hijos-Daloos  (Hidalgos). 

This  code,  which  is  also  known  under  the  name  Ordenamiento  de 
Ndjera  y  Fuero  de  las  Fazanas  y  alvedrios  y  de  las  costumbres 
antigy4i8  de  Espana,  is  essentially  a  nobiliary  code,  including  the 
dergy  as  well  as  the  nobility.  On  account  of  the  nimierous  and 
influential  classes  to  which  it  applied,  it  came  to  be  recognized 
18  more  in  the  nature  of  a  general  code  than  its  name  would  signify* 

The  elements  which  constituted  this  work  were  the  usages  and 
customs  of  Castile,  the  fazanas  or  facimientos  and  the  alvedrios, 
the  second  of  which  included  the  sentences  or  judgments  as  a  result 
of  litigation,  and  the  third  the  decision  of  arbitrators. 

Original  copies  of  the  code  are  not  extant  and  many  of  its 
original  laws  appear  to  have  been  suppressed;  as  a  result  little 
of  its  contents  are  known,  excepting  what  is  contained  in  title 
82  of  the  Ordenamiento  of  Alcala. 

FuBBO  ViEJO  DE   CaSTILLA. 

Many  of  the  laws  which  should  form  part  of  the  Fuero  of  the 
Hijosdalgos  belong  to  another  legal  eollection,  known  as  the  Fuero 
Viejo  or  Ancient  Code  of  Castile  which  dates  from  1212. 

This  work,  believed  to  have  been  framed  in  the  Cortes  of 
NSgera,  and  attributed  to  Sancho  Garcia,  is  based  largely  on  the 
iazanas*  of  the  nobility  of  that  period,  many  of  the  laws  of  the 
Ordenamiento  of  the  Cortes  of  Nagera,  and  the  fueros  of  some 
of  the  towns  and  cities,  like  Septilveda,  Logrono,  Granon  and 
others. 

During  this  epoch,  the  feudal  principle  was  evolved  in  Spain^ 
ind  in  order  to  regulate  it  and  to  keep  it  within  certain  bounds,  the 

*Fazafias,  sentences  given  in  suits. 
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Fuero  Viejo  o£  Castile,  the  Fuero  of  Albedrios,*  and  the  fazanas 
vere  published. 

The  Fnero  Viejo  originated  with  the  nobility,  who,  on  account  of 
the  alarm  which  they  felt  at  the  increasing  power  of  the  other 
claBses,  demanded  of  the  king  that  their  fueroa  be  confirmed. 
Alfonso  X,  instead  of  acceding  to  their  demands,  ordered  that  their 
fuero9  be  collected  and  unified  and,  in  the  meantime,  permitted 
them  to  exercise  their  customary  privileges  until  the  publication  of 
the  Fuero  Keal. 

This  caused  much  opposition  from  the  nobility,  and  in  order  to 
conciliate  them,  Peter  I  reformed  the  Fuero  Viejo,  added  new 
dispositions,  and  in  135G  promulgated  it  as  a  general  code. 

As  better  known  in  the  edition  of  Asso  and  Manuel,  it  is  com- 
posed of  five  books,  classified  imder  thirty-three  titles,  comr 
prising  two  himdred  and  twenty-nine  laws. 

Book  1  treats  of  public  law,  king's  prerogatives,  rights  of  vassals, 
rules  of  combat,  feudal  laws,  etc. 

Book  2  treats  of  penal  laws. 

Book  3  treats  of  the  organization  of  tribunals,  laws  of  procedure, 
etc. 

Book  4  treats  of  civil  law,  principally  of  contracts,  prescription, 
public  works  on  lands,  and  possession. 

Book  5  continues  the  subject  of  civil  institutions,  dowry,  dona- 
tions between  husband  and  wife,  protection  of  orphans,  disinherit- 
ance, illegitimate  children,  etc. 

The  most  notable  edition  of  this  Code  was  published  by  Asso 
and  Manuel  in  1771.  The  works  of  Pidal  in  his  Adiciones  ai 
Fuero  Viejo  and  Manrichalar  and  Manrique  in  their  Hisioria  de 
la  legislacion  Bspanol,  are  also  deserving  of  mention. 

Note. —  As  to  the  obsoleteness  of  this  Code,  see  Nov.  Recop.,  book  3,  tit  2, 
Uw  3. 

•  Fuero  of  Albedrios,  laws  of  arbitration. 


CHAPTER  II. 


FuEBO  Eeal. 


At  this  period  of  Spanish  history,  it  is  worthy  of  notice  that 
each  province,   city  and  town  was  governed   independently  by 
special  laws,  and  that  any  citizen  could  decide  to  live  by  himself 
and   independently   of   all   others.     In   one    section   the   Fuero 
Jnzgo  was  in  force,  in  other  parts  the  Fuero  Viejo,  and  in  some 
places  neither  the  one  nor  the  other,  while  Castile  with  its  con- 
glomeration of  beliefs,  institutions,  and  rival  interests  offered  the 
spectacle,  not  of  a  people  united  by  common  ties  but  of  a  disorgan- 
ized monarchy  and  a  disruptured  society  which  was  beginning  to 
dissolve  on  account  of  the  shock  of  so  many  antagonistic  elements. 
In  this  state  of  affairs,  the  necessity  was  more  manifest  than 
ever  that  society  should  be  organized  under  a  system  of  laws  com- 
mon to  all  and  under  a  government  which  was  to  the  utmost  the 
personification  of  the  general  welfare.     Alfonso  X,   the  Wise, 
comprehended  perfectly  the  necessity,  and,  with  this  object  in  view, 
in  1255  published  the  Fuero-de  las  Leyes,  commonly  kno^vn  as 
the  Fuero  Eeal,  and  also  known  under  the  names,  Fuero  del  libro, 
Fuero  de  la  Corte,  Fuero  Castellano,  Fuero  de  Costilla,  Libro  de 
lo8  Concejos  de  Costilla  and  Flores  de  las  leyes. 

The  Fnero  Eeal  is  a  collection  of  laws,  fueros,  and  uses  of  the 
Castilian  monarchy  of  the  epoch  in  which  it  was  published.  It  is 
a  code  of  the  Middle  Ages  which  then  satisfied  society  and  the 
necessities  of  the  times,  which  reflected  the  spirit  and  customs  of 
the  thirteenth  century,  a  work  of  immediate  application  and  of 
national  character,  acceptable  and  important  as  a  monument  of 
Spanish  jurisprudence  and  of  no  less  interest  as  a  historical  monu- 
ment for  the  study  of  those  distant  times,  not  well  understood  even 
up  to  the  present  age. 

The  Fuero  Eeal  is  divided  into  four  books,  comprising  seventy- 
two  titles  and  five  hundred  and  forty-five  laws. 
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Book  1  treats  principally  of  religious  and  political  matters,  of 
public  offices^  attorneys,  under  the  designation  of  voceres,  pro- 
curadoreSj  etc. 

Book  2  considers  the  subject  of  procedure,  evidence,  judgments, 
appeals,  etc. 

Book  3  embraces  civil  law,  marriages,  donations,  legacies,  parti- 
tions, successions,  guardianships,  contracts,  etc. 

Book  4  treats  of  penal  laws,  Jews,  Saracens,  interments,  naviga- 
tion, etc. 

There  are  three  editions  of  this  Code ;  one  by  Montalvo,  in  1500, 
another  by  the  Academy  of  History  of  Madrid  in  1836,  and  still 
another  to  be  found  in  the  collection  of  codes  of  La  Publicidad. 

EspjficuiiO. 

The  second  code  attributed  to  Alfonso  X  is  the  Especulo,*  which 
appears  to  have  been  formed  in  the  Cortes  of  Palencia  about  1258, 
and  which  includes  many  of  the  laws  of  Justinian,  canonical  laws 
from  the  Decretales,  recognized  public  principles  of  that  period, 
and  some  of  the  municipal  fueros  of  Leon  and  Castile.  It  is 
analogous  to  the  Partidas.  The  Especulo  comprises  five  books, 
divided  into  fifty-four  titles  including  six  hundred  and  fifty-seven 
laws.  # 

Book  1  treats  of  the  legislative  power,  and  the  laws,  and  contains 
various  dispositions  in  relation  to  the  religious  order. 

Book  2  considers  the  political  constitution  of  the  kingdom. 

Book  3  treats  of  public  law,  and  the  greater  part  is  given  up  to 
the  military  service. 

Books  4  and  5  consider  judicial  organization  and  procedure. 

The  Madrid  Academy  of  History  issued  an  edition  of  the 
Especulo  in  1836. 

Obdenamiento  de  las    Tafurerias. 

Is  a  collection  of  forty-four  laws,  promulgated  in  1276  by 
Alfonso  X,  which  are  of  little  importance  to-day,  except  from  a 
historical  standpoint. 

They  were  devised  to  regulate  and  correct  the  evils  of  gaming  of 
that  age. 

*  Especulo  is  from  the  Latin  word  speculum,  or  reflector  of  the  laws. 
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Lbyes  del  Estilo. 

This  work,  which  embraces  two  hundred  and  fifty-two  laws  of 
the  time  of  Ferdinand  IV  (1295-1312)  contains  many  provisions 
relating  to  and  explanatory  of  the  Fuero  Real,  and  treats  prin- 
cipally of  procedure,  rules,  forms,  customs  and  practices  in 
conducting  suits,  entering  appeals,  etc.,  also  of  contracts  and  testa- 
ments. 

It  is  essentially  a  code  of  practice,  the  greater  part  of  which  is 
to  be  found  in  the  Novisima  Recopilacion.  It  was  not  compiled 
oflScially,  but  by  observation  and  usage  acquired  legal  sanction. 

A  private  edition  was  published  by  Cristobal  de  Paz  of  Sala- 
manca, early  in  the  seventeenth  century. 

The  Obdenamiento  of  Alcala. 

Was  published  in  1348  imder  the  name  Ordenamiento  Real  de 
^Alcald,  and  embraces  the  laws  of  the  Cortes  of  Ciudad-Real  or 
Leyes  de  VUlareal,  those  formed  in  the  Cortes  of  Segovia,  those  of 
the  Ordenamiento  of  Najera  and  others  formed  in  the  Cortes  of 
Alcala  in  1348. 

The  collection  consists  of  thirty-two  titles  includiug  one  hundred 
and  twenty-five  laws,  the  first  fifteen  of  which  relate  to  procedure, 
the  next  three  to  contracts,  the  nineteenth  to  testaments,  the  follow- 
ing four  to  crimes,  penalties  and  usury,  the  twenty-fourth  to 
weights  and  measures,  and  the  remainder  to  penalties,  taxes  and 
tolls,  meaning  of  certain  words,  prescription  of  civil  and  criminal 
jurisprudence,  order  of  prelation  of  the  codes,  duels,  the  custody  of 
castles  and  fortresses,  vassalage,  and  the  last  to  the  observance  of 
the  Ordenamiento  of  Alcala. 

An  edition  of  this  collection  was  published  by  Asso  and  Manuel 
in  1774,  and  on  the  same  subject  can  be  cited  the  History  of  Legis- 
lation by  Manrichlar  and  Manrique,  and  a  discourse  by  Pastor  and 
Huerta. 

Obdenanzas  Reales  de  Castilla  ob  Obdenamiento  de 

montalvo. 

This  collection  of  laws,  also  known  under  the  names  of  Ordenor 
miento  Real  and  Leyes  de  los  Ordenamientos,  was  formed  by 
Alonzo  Dia2  Montalvo,  a  distinguished  jurisconsult  during  the 
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xyne  of  the  leading  wise  men  of  his  time,  the  Justinian  of  Spanish 
jurisprudence,  and  demonstrated  his  wisdom  by  giving  to  posterity 
Jiis  work  of  the  Siete  Partidas,  the  most  notable  code  of  that  age. 

The  title,  Siete  Partidas,  was  not  the  original  name  of  this  work, 
-which  was  first  known  as  the  Libro  de  las  Leyes  or  Fuero  de  las 
Jjeyef. 

The  names  Posturaa  and  Septenario  attributed  to  it  appear  to 
have  little  foimdation  in  fact,  and  the  word  Siete  was  afterwards 
prefixed  on  account,  of  the  work  being  divided  into  seven  parts. 

The  work  was  begun  in  1256,  but  as  to  its  date  of  completion 
there  is  uncertainty,  some  claiming  that  it  was  published  in  1263 ; 
the  name  Partidas  was  not  officially  given  to  it  until  1347  by 
Alfonso  XI. 

The  theoretical  legal  force  of  this  Code  is  determined  by  law  I, 
tit.  28  of  the  Ordenamiento  of  Alcala,  reproduced  in  law  I  of  Toro, 
jmd  to  be  found  also  in  the  Nueva  and  Novisima  Recopilacion.  It 
is  considered  as  supplemental. law  which  is  applicable  after  the 
preceding  codes  and  the  Nueva  and  Novisima  Recopilacion,  but 
in  practical  use  it  has  a  wider  scope  on  account  of  the  inappli- 
cability of  many  of  the  old  f  ueros. 

This  work  is  divided  into  seven  parts,  each  commencing  with 
.one  of  the  letters  of  its  author's  name,  Alfonso,  and  has  one  hun- 
dred and  eighty-two  titles  comprising  two  thousand  four  hundred 
and  seventy-nine  laws. 

The  First  Partida  embraces  twenty-four  titles,  and  treats  in  the 
first  two  of  the  natural  law,  and  the  laws  of  usages  and  customs, 
and  in  the  remaining  twenty-two,  of  the  Holy  Catholic  faith,  re^ 
ligious  doctrines  and  canonical  laws.  In  it  may  be  seen  the  extra- 
4>rdinary  power  exercised  by  the  Pope  and  clergy  of  this  period. 

The  Second  Partida  comprises  thirty-one  titles  on  public  law,  the 
first  eleven  of  which  treat  of  the  prerogatives  of  the  crown,  duties 
oi  the  monarch  to  his  family,  officers  and  subjects,  and  religious 
observances,  the  next  nine  of  the  duties  of  the  people  towards  the 
sovereign,  and  the  remaining  titles  of  military  captives  and  ran- 
jioms,  public  education,  professors,  organization  of  studies,  etc. 

The  Third  Partida  treats,  under  thirty-two  titles,  first  of  justice 
und  the  benefits  of  its  wise  administration,  the  next  twenty-seven 
treat  of  the  judicial  organization  and  rules  of  procedure,  and  the 
last  five  of  dominion,  prescription,  possession  and  servitudes. 
JTearly  all  its  provisions  are  Roman  law. 
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The  Fourth  Partida  is  divided  into  twenty-seven  titles  and  it 
dedicated  to  civil  law,  principally  on  family  relations,  while  the 
last  seven  consider  feudalism,  relations  between  lord  and  vassal^ 
and  a  dissertation  on  friendship  which  has  little  logical  sequence 
with  what  precedes  it. 

The  Fifth  Partida  comprises  fifteen  titles  taken  from  the  Eoman- 
civil  law  01^  the  subjects  of  obligations  and  contracts,  including 
loans,  deposit,  commodatum,  sales,  partnerships,  mortgages  and 
pledges. 

The  Sixth  Partida,  under  nineteen  titles,  continues  the  subject 
of  civil  legislation,  the  first  fifteen  treating  of  testaments,  codicils^ 
of  heirs,  successions,  executors,  intestates  and  partitions,  and  the 
last  four  of  minors,  orphans,  tutorships,  curators,  etc. 

The  Seventh  Partida  treats  of  penal  legislation  under  thirty 
four  titles,  with  a  termination  explaining  the  meaning  of  cer* 
tain  words  and  rules.  While*  defective  in  some  particulars,  thia* 
partida  is  considered  as  the  most  advanced  legislation  of  the  times 
on  criminal  laws.  There  have  been  numerous  editions  of  thi^ 
Code  published,  from  time  to  time,  the  earliest  being  that  of 
Montalvo  in  1491,  and  the  one  that  is  most  highly  prized  of 
Gregorio  Lopez,  published  under  royal  authority  in  Salamanca  in 
1555,  of  which  a  copy  was  deposited  in  Simancas. 

The  edition  of  1807  by  the  Spanish  Academy  of  History  is  in' 
accurate,  and  in  a  decision  of  the  Supreme  Court  of  March  27^ 
1860,  it  was  decided  that  in  case  of  a  conflict  between  this  edition- 
and  that  of  Lopez,  the  latter  should  prevail. 

La  Nueva  Recopilacion. 

This  compilation,  which  was  sanctioned  by  Philip  II,  in  1567^ 
comprises  all  the  laws  which  were  not  considered  abrogated,  pub- 
lished since  the  Fuero  Eeal  and  Partidas,  some  of  the  laws  of  the 
Fuero  Juzgo,  of  Estilo,  of  Montalvo,  almost  all  those  of  the 
Ordenamiento  of  Alcala,  the  Laws  of  Toro,  and  subsequent  ones, 
including,  in  a  separate  book,  the  Autos  Acordados  or  Pragmaiicas^ 
Cidulas,  Ordenes,  and  Decretos  of  the  Supreme  Court  up  to  the 
year  1745. 

The  Nueva  Recopilacion  embraces  three  thousand  three  hun-» 
dred  and  ninety-one  laws,  divided  into  nine  books,  under  two  hun*' 
dred  and  fourteen  titles. 
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Book  1  treats,  under  twelve  titles,  of  religious  matters. 

Book  2  consists  of  twenty-five  titles  and  considers  public  officials 
of  the  Supreme  Court,  the  judges  of  the  Courts  of  Chancery  of 
Valladolid  and  Granada,  and  certain  court  details. 

Book  3,  embracing  nineteen  titles,  considers  the  organization  and 
duties  of  various  tribunals  and  other  offices  of  a  political  and  judi- 
cial character,  also  rules  for  the  exercise  of  certain  professions,  and 
important  provisions  on  the  jurisdiction  of  the  tribunal  of  oom- 
jnerce  of  Bilbao.     (See  Book  9,  tit.  2  of  Nov.  Recop.) 

Book  4,  under  thirty-three  titles,  is  devoted  to  the  civil  law  of 
procedure. 

Book  5  treats,  under  twenty-five  titles,  of  civil  institutions,  in- 
cluding marriages,  successions  and  contracts. 

Book  6,  comprising  twenty  titles,  considers  the  diverse  political 
conditions  of  Spaniards,  their  rights  and  duties,  the  court  and 
ambassadors,  fortifications,  mines,  taxes,  etc. 

Book  7,  also  embracing  twenty  titles,  treats  of  city  councils  and 
towns,  municipal  franchises,  administration,  and  disconnectedly 
of  nautical  matters,  etc. 

Book  8  considers,  under  twenty-six  titles,  penal  laws  and  pro- 
cedure. 

Book  9,  under  thirty-four  titles,  treats  of  royal  revenues,  taxes, 
frauds,  etc. 

The  Autos  Acordados  comprise  one  hundred  and  ten  titles  and 
one  thousand  one  hundred  and  thirty-four  laws. 

The  Nueva  Eecopilacion  instead  of  making  existing  legislation 
more  intelligible,  for  which  purpose  it  was  undertaken,  had  the 
opposite  tendency. 

La  Novisima  Eecopilacion. 

Strictly  speaking,  this  is  neither  a  civil,  commercial,  political, 
penal,  religious  nor  proccssal  code,  yet  it  embraces  material  on  all 
these  subjects,  as  well  as  police  regulations  for  the  City  of  Madrid. 

On  account  of  the  defects  of  the  Nueva  Eecopilacion,  the  neces- 
sity for  a  complete  codification  of  the  laws  had  long  been  realized, 
and  finally  Charles  IV  intrusted  Juan  de  la  Eeguera  Valdelomar, 
an  official  of  the  court  of  Granada,  with  this  task,  which  was  com- 
pleted in  1802,  within  the  short  period  of  two  years.  It  has  been 
much  criticised,  especially  by  Marina  in  his  Juicio  critico  de  la 
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Novisima  Recopilacion,  and  is  commented  upon  by  Reguera  in  his 
Extracto  de  la  Novisima  Recopilacion,  Considering  the  age  in 
which  it  was  compiled,  it  is  much  inferior  to  the  Fuero  Juzgo  which 
preceded  it  by  eleven  centuries,  and  to  the  Partidas  of  six  cen- 
turies before. 

Its  legal  force  is  determined  by  Eoyal  Decree  of  July  15,  1805, 
which  renders  these  laws  superior  to  all  preceding  legislation. 
However,  its  effect  was  to  render  Spanish  legislation  more  con- 
fusing than  ever,  as  it  left  intact  the  order  of  prelation  of  codes, 
provided  in  law  1  of  Toro,  and  law  28,  tit.  1  of  the  Ordenamiento 
of  Aleala.  Only  one  edition  of  this  compilation  has  been  officially 
issued,  that  of  1805,  entitled  Novisima  Recopilacion  de  las  leyes  de 
Espana,  composed  of  six  volumes,  five  of  which  were  printed  at 
that  time,  and  the  sixth,  which  contained  the  supplement,  in  1829. 
The  elements  of  this  code  are  substantially  those  of  the  Nueva 
Recopilacion,  arranged  under  a  different  plan  with  some  laws 
suppressed  and  later  ones  added.  It  consists  of  twelve  books,  three 
hundred  and  forty  titles,  and  four  thousand  and  twenty  laws. 

Book  1,  under  thirty  titles,  treats  of  the  church,  its  property, 
rights,-  and  officials,  and  observers  of  the  Faith. 

Book  2,  under  fifteen  titles,  considers  ecclesiastical  jurisdiction. 
Book  3,  under  twenty-two  titles,  treats  of  the  king,  succession  to 
the  crown,  royal  decrees,  the  palace,  and  the  court. 

Book  4,  under  thirty  titles,  embraces  the  subject  of  royal  juris- 
diction and  of  the  Supreme  Court  of  Madrid. 

Book  6,  under  thirty-four  titles,  treats  of  the  courts  of  chancery 
and  the  audiencias. 

Book  6,  under  twenty-two  titles,  relates  to  nobles,  their  privi- 
leges, vassals,  knights,  fueros,  foreigners,  military  service  and 
tribunals,  obligations,  and  taxation. 

Book  7,  under  forty  titles,  treats  of  civil  government,  political 
and  economical  questions  of  cities  and  towns. 

Book  8,  under  twenty-six  titles,  considers  the  sciences  and  the 
arts,  and  educational  institutions. 

Book  9,  under  twenty  titles,  treats  of  commerce,  maritime  courts, 
money  and  mines. 

Book  10,  under  twenty-four  titles,  is  taken  up  with  contracts, 
successions,  marriages,  and  other  matters  of  a  civil  nature. 
Book  11,  under  thirty-five  titles,  treats  of  civil  procedure. 
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Book  12,  under  forty-two  titles,  considers  criminal  law  and  pro- 
cedure. 

The  supplement,  including  the  three  indices  of  the  above  com- 
pilation, is  divided  into  twelve  books  of  seventy-five  titles,  com- 
prising one  hundred  and  twenty-two  laws ;  it  embraces  laws  pub- 
lished in  1805  and  1806,  and  some  of  the  ordinances  omitted  in  tho 
compilation,  and  was  ordered  published  in  1808,  but  was  not  issued 
until  1829. 

The  original  object  was  to  have  a  series  of  supplements  pub- 
lished periodically,  euibraeing  the  subsequent  laws,  but  this  scheme 
was  never  realized.* 

Collections  and  Digests  of  Laws  fkom  1807  to  the  Modebn 
Codes. 

From  September  24,  1810,  to  September  14,  1813,  all  lawa 
enacted  in  Spain  were  compiled  in  foiir  volumes  and  are  known  as 
Coleccion  de  decretos  y  ordenes  de  las  Cortes,  the  title  of  which  was 
changed,  upon  the  return  o£  Ferdinand  VII  to  power,  to  Decretos 
del  Rey  D.  Fernando  VII.  This  collection  was  increased  to  six 
volumes  by  March  7,  1820.  From  this  latter  date  until  1823,  six 
more  volumes  appeared  under  the  first  name  mentioned. 

Laws  promulgated  from  1823  until  1833  were  published  with  an 
introduction  entitled  Decretos  del  Rey  Nuestro  Seiior  Don  Fer- 
nando VII  y  Reales  Ordenes, —  Resoluciones  y  reglamentoa 
generates  expedidos  por  la  Secretarla  del  Despacho  universal  y 
Consejo  de  8.  M.  Muerio  el  Rey. 

From  1833  to  1846  this  collection  was  called  the  CoUeccion  de 
las  leyes,  decretos  y  declaraciones  de  las  Cortes  y  de  los  Reales 
decretos,  Ordenes  y  Rer/lamentos  generalcs  expedidos  por  los 
respectivos  Ministerios,  and  in  1846  took  the  name  Coleccion  legis- 
lativa,  which  it  has  since  retained,  and  to  which  have  been  added 
the  decisions  of  the  Supreme  Court  and  those  of  the  Council  of 
~  which  are  still  being  so  published. 

!  period  from  1807  until  1810,  which  was  not  included  in  the 

dlection  cited,  has  been  covered  by  the  work  of  Jose  Indalecio 

n  the  form  of  a  general  index, 

I  of  the  best  private  collections  of  laws  of  this  period,  and  the 
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one  generally  used,  is  that  of  Casas  y  Moral,  entitled  the  RecopUa- 
cion  legislativa  de  Espana  desde  1810a  1859;  also  can  be  men- 
tioned the  Diccionario  juridico-administrativo,  by  a  society  of  law- 
yers under  the  direction  of  Carlos  Massa  Sanguineti ;  and,  es- 
pecially, the  excellent  and  complete  work  of  Marcelo  Martinez  de^- 
Alcubilla,  Diccionario  de  la  administration  espanol,  which  is. 
systematically  arranged  both  by  dates  and  by  subjects,  and  of 
which  the  fifth  edition  is  the  latest  and  best.  This  compilation  ia. 
now  being  issued  one  volume  annually,  and  covers  all  branches  of 
law  enacted. 

For  convenient  reference  the  compilations  of  the  modern  civil' 
and  penal  laws,  annotated  in  two  volumes,  by  Medina  y  Maranon 
are  recommended. 
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TisigotMc  Kings,  a.  d. 

Alaric  I 382  to    411 

Athaulf   415 

Sigric 415 

WaHIa 420 

Theoderic  I 451 

Thorlsmund 454 

Theoderic  II 466 

Enric 484 

This  king,  after  conquering 
the  Suevi  and  other  races, 
is.  considered  the  founder  of 
the  monarchy. 

Alaric 607 

Gesaleic 510 

Amalaric 531 

Theudis 548 

Theudlsel 549 

Aglla 554 

Athanagildo 567 

Leova  I 572 

LeoTigild 586 

After  destroying  the  bar- 
barians that  stiU  remained  in 
the  country,  he  was  the  first 
king  who  ruled  over  the 
whole  of  the  Peninsula. 

Recared  I 601 

Summoned  the  3d  Council 
of  Toledo,  renounced  Arian- 
Ism,  and  became  the  first 
CathoUc  king  of  Spain  (587). 

Leova  II 603 

Wltteric 610 

Gundemaro 612 

Sisibut 621 

Recared  II 621 

6 


Visigothic  Kings  {con tinued) . 

Swintila 

Sisinand 

Tulga 

Chindasvint 

Recesvint 

Wamba  .  . 

Ervigio 

Egica 

Witiza 

Don  Rodrigo 

The  Moors  entered   Spain 
and    defeated    Don    Roderic 
at  the  battle  of  Guadalete, 
who  disappeared  there.    The* 
Moors  occupied   in  the  two. 
following   years   almost  the 
whole  of  the  Peninsula,  and 
governed  under  the  depend* 
ence  of  the  Kaliphs  of  Da^ 
mascus. 
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681 

635 

640 

650 

672 

680 

687 

701 

70» 

71X 


Moorish  Rulers  in  Spain^ 

Amirs  dependent  on  the  Ka- 
liphs of  Damascus 711-71B 

Independent  Kaliphate  estab- 
lished by  the  Ummeyah 
family,  the  capital  being 
Cordova 755-lOOa 

Kings  of  Taifas,  governors  of 
the  provinces  which  declared 
themselves  independent  dur- 
ing the  last  Kaliphate,  His- 
Chen  II 1009-1090> 


82       The  Civil  Law  in  Spain  and  Spanish-America. 


Moorish  Rulers  in  Spain  {cot^ 

tinned).  a.  d. 

The  Almoravides  from  Africa 
established  themselyes  in  the 
Moorish  territory  of  the  Pen- 
insula    1090-1157 

The  Almohades  conquered  the 
Almoravides 1157-1212 

ICings  of  Granada.  The  Moor- 
ish domination  is  reduced  to 
the    kingdom    of    Granada, 

1226-1492 
The  rule  of-  the  Moors  in 
Spain  ends   in   1492,   at  the 
conquest  of  Granada. 


Kings  of  Asturias,  Leon,  and  Castile. 

Pelayo     (the     re-conquest     be- 
gins)    718  to    737 

Favila 739 

Alonso  I.  el  Catolico 757 

Favila    I    (fixes   his    Court   at 

Oviedo) 7(58 

Aurelio 774 

Silo im 

Mauregato 788 

Bermudo  I,  el  Diacono 795 

Alonso  II,  el  Casto  843 

Ramiro  I 850 

Ordofio  I 8G6 

Alonso  III,  el  Magno 910 

Divided  the  kingdom  of 
Galicia,  Leon,  and  Asturias, 
among  his  sons,  the  three  fol- 
lowing kings. 

Garcia 913 

Ordofio  II 923 

Fruela  II 924 

Ordofio  fixed  his  Court  at 
Leon,  and  here  end  the 
named  kings  of  Asturias. 

Alonso  IV,  el  Monje 930 

Ranilro  II 950 

Ordofio  III 955 

"Sancho  I.  el  Craso 967 

llamiro  III 982 

Bermudo  II 999 

Alonso  V.  el  Noble   1028 

Bermudo  III 1037 

The  territory  of  Castile, 
which  formed  a  separate 
state,  governed  by  Condes, 
passed  to  Dofia  Sancha  and 
Don  Fernando  I,  who  en- 
titled themselves  Kings  of 
Castile  and  Leon. 


Kings  of  Asturias,  Leon,  and 

Caslile  (continued),       a.  d. 

Fernando  I  and  Dofia  Sancha. .  1065 

Sancho  II.  el  Fuerte 1073 

Alfonso  VI 1108 

(Conquered  Toledo  in  1085.) 

Dofia  Urraca 1126 

Alfonso  VII,  el  Emperador 1157 

^  At  his  death  the  kingdoms 
of  Castile  and  Leon  are  di- 
vided among  the  six  follow- 
ing kings: 

Sancho  III  (Castilla) 1158 

Fernando  II  (Leon) 1188 

Alfonso  VIII  (Castilla) 1214 

Alfonso  IX  (Leon) 1230 

Enrique  I  (Castilla) 1217 

Dofia  Berenguela,  who  ab- 
dicated the  crown  of  Castile 
in  favor  of  her  son,  Fer- 
nando III,  who  inherited  also 
the  crown  of  Leon,  from  his 
father,  Alfonso  IX. 
Fernando  III,  King  of  Castile 

and  Leon 1252 

He     conquered     Cordova, 
Jaen,  and  Seville. 

Alonso  X,  el  Sabio  1284 

Sancho  IV,  el  Bravo 1295 

Fernando  IV,  el  Emplazado. . .  1312 

Alonso  XI 1350 

Pedro  I,  el  Cruel  1360 

Enrique  II,  el  Bastardo 1379 

Juan  I 1390 

Enrique  III,  el  Doliente 1407 

Juan  II 1454 

Enrique  IV,  el  Impotente 1474 

Dofia  Isabel,  la  Catolica 1504 

Fernando  V,  de  Aragon 1516 

Dofia  .Tuana,  la  loca 1555 

Felipe  I,  el  Hermoso  (first  king 
of  the  House  of  Austria). . . .   15(KS 

Carlos  V,  Emperador 1558 

Felipe  II 1598 

Felipe  III 1621 

Felipe  IV 1665 

Carlos  II 1700 

Felipe  V  (first  king  of  the  house 

of  Bourbon)  abdicated  in 1724 

Luis  I 1724 

Felipe  V 1746 

Fernando  VI 1759 

Carlos  III 1788 

Carlos  IV,  abdicated 1808 

Fernando  VII 1833 

Isabel  II,  dethroned  1868 

Provisional  Government 1871 

Amadeo,  abdicated 1873 
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Kings  of  Asiuriait,  Leon,  and 
Castile  {continued).       a.  d 

Spanish  Republic 1873 

Alfonso  XII 1875,  died  1886 

Cristina,       Regent       (Alfonso 
XIII) 


Kings  of  Navarre, 

The  Inhabitants  of  Na- 
varre began  the  reconquest 
from  the  middle  of  the  eighth 
century.  Their  rulers  were 
called  condes,  or  kings,  until 
Sancho  Abarca  widened  the 
territory;  from  that  time  they 
are  alinrays  called  kings  of 
Navarre. 

Sancho  Abarca 980  to    994 

Garcia  III 1000 

8ancho  III,  el  Mayor 1038 

Garcia  IV 1057 

Sancho  IV 1076 

Sancho  Ramirez  V 1092 

This  king,  and  the  two  that 
foUow.  were  likewise  kings 
of  Aragon. 

Pedro  I 1106 

Alfonso,  el  Batallador 1134 

Garcia  Ramirez  IV 1150 

Sancho  VI,  el  Sabio 1194 

Sancho  VII,  el  Fuerte 1234 

Here  begin  the  kings  of  the 
House  of  Champagne. 

Teobaldo  I 1253 

Teobaldo  II 1270 

Enrique  I 1273 

Juana  I 1304 

On  her  marriage  with 
Philip  le  Bel,  Navarre  passed 
to  the  House  of  France. 

Luis  Hutin 1316 

Felipe  le  Long 1320 

Carlos  I,   de  Navarra,   IV,   de 

Francia 1329 

Juana  II 1343 

Carlos  II,  d'Evreux 1387 

Carlos  III 1425 

Dofia  Blanca  y  Juan  I 1479 

Francisco  Febo 1483 

Catalina 1512 

Fernando  V,  of  Navarre, 
took  possession  in  1512  of 
Navarre,  and  it  was  then  in- 
corporated with  Castile. 


Kings  of  Aragon. 

Aragon  belonged  to  the 
kingdom  of  Navarre  until 
Sancho  III  gave  it  to  his  son 
Ramiro.  a.  d. 

Ramiro  I 1035  to  1063 

Sancho  I 1094 

Pedro  I 1104 

Alfonso  I,  el  Batallador 1134 

Ramiro  II,  el  Monje 1137 

Aragon  and  Cataluiia  are 
united. 

Petronlla 1162 

Alfonso  II 1196 

Pedro  II 1213 

Jaime  I,  el  Conquistador 1276 

Pedro  III 1285 

Sicily  is  united  to  Aragon. 

Alfonso  III 1291 

Jaime  II 1327 

Alfonso  IV 1336 

Pedro  IV 1387 

Juan  I 1395 

Martin 1410 

Fernando,  el  de  Antequera ....  1414 

Alfonso  V 1458 

Juan  II 1479 

Fernando,  el  Catolico. 

Aragon  passes  to  the  crown 
of  Castile. 


Counts  of  Barcelona. 

In  the  eighth  and  ninth 
centuries  Cataluiia  belonged 
to  Charlemagne  and  his  suc- 
cessors. Wi  If  redo  was  the 
first  independent  Conde. 
Wilf redo,  el  Belloso   ...  864  to  898 

Borrell  I 912 

Sunlario 917 

Borrell     II    and    his    brother 

Miron 992 

Ramon  Borrell 1018 

Ramon  Berenguer  I 1025 

Ramon  Berenguer  II  1077 

Berenguer  and  Ramon  Beren- 
guer III 1113 

Ramon  Berenguer  IV 1131 

Ramon  Berenguer  V  mar- 
ried Dofia  Petronlla  de  Ara- 
gon, and  this  kingdom  was 
incorporated  with  the  Con- 
dado  de  Catalufia. 
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Contemporary  Soz'cretgns. 

The  periods  have  been  selected  during  which  leading  events  in 
Spanish  history  have  occurred. 


A.D. 


800 
877 
MO 

1075 

llfiS 

1S45 
1845 
1860 
147« 
1510 
1610 
1560 
1644 
1705 
170U 
1788 
1806 
1888 
1868 
1878 
1875 
1886 


Spain. 


Alonso  II  el  Casto 

Alonao  III  el  Magno 

Ramlro  III .... 

Sancho  II  

Alfonso  VII 

Ban  Fernando  Z 

Alfonso  XI . . 

Pedro  el  Cruel 

Isabel  la  Catolica 

Fernando  de  Aragon 

CarloBl 

Felipe  II  

Felipe  IV 

Felipe  V    

CarfosIII 

Carlos  IV 

Fernando  VII 

Isabel  II  

Prov .  Qovernment 

Republic 

Alfonse  XII  .... 
Cristinat  queen-regent. . . . 


England. 


France, 


Egbert 

Alfred 

Ethelred  II  . . . . 
(William  the  Con- f 
(     queror.  t 

Henry  II 

Henry  III 

Edward  ITI 

EdwaidlU 

Henry  VII 

HeuryVlII 

Edward  VI 

Elizabeth 

Charles  I 

Anne 

Oeorge  III 


George  III. 
Victoria.... 


Charlemagne  . . . 
I.ouis  II. 
Hugh  Capet   . . 

Philip  I 

Louis  VII 

St.  Louis 

Philip  VI 

John  II         

Charles  VIII.... 

Francis  I .. 

Henry  II 

Charles  IX 

Louis  XIV 

Louis  XIV 

Louis  XV 

Napoleon  I 

j  ].ouis-Philippe  ( 
I  Napoleon  III.    s 

French  Republic 


Potes. 


Leo  III. 
John  VU. 
Gregory  V. 

Gregory  VII. 

\  Adrian  IV. 
( Breakspeare. 

Innocent  IV. 

Benedict  VI. 

Innocent  VI. 

Innocent  VIII. 

LeoX 

Paul  III. 

Plus  IV. 

Innocent  X. 

Clement  XI. 

Clement  XIII. 

Pius  VII. 
j  Gregory  XVI. 
1  and  Pius  IX. 

Leo  XIU. 


The  date  Era  on  old  inscriptions  prevailed  in  the  Roman  dominions, 
and  arose  from  the  date  of  the  particular  payment  of  taxes,  aes,  aera. 
It  commenced  in  the  fourth  year  of  Augustus  Caesar.  To  make  the 
Era  correspond  with  the  Anno  Domini,  thirty-eight  years  must  be 
added,  thus:  A.  D.  1200  is  equivalent  to  Era  1238.  The  Moorish 
Hegira  commences  from  Friday,  July  16,  A.  D.  622  —  Era  660.  The 
New  Style  was  introduced  by  Gregory  XIII  into  Spain  in  1582. 
October  5,  of  the  Old  Style,  was  then  called  October  15.  This  must 
be  remembered,  for  the  New  Style  was  only  introduced  into  England 
in  1751. 

TABLE  OF  ANCIENT  CODES. 
Tear.  Tables.  Books.       Titles.         Laws.      Vols. 

466-485.  Code  of  Eurlc  or  of  Tolosa ....  

506.  Breviarium  Aniani ....  ....  

687-700.  I^uero  Juzgo 12  55  578  1 

1212.  Fuero  Viejo 5  33  229  1 

1255.  Fuero  Real 4  72  545  2 

1258.  Espeoulo 5  54  675  5 

1263.  Siete  Partidas 7  182  2479  4 

1300.  Leyes  de  Estllo 252  1 

1348.  Ordenamiento  de  Alcala 7  32  125  1 

1490.  Ordenamiento  Real    8  115  1133  2 

1502.  Laws  of  Toro 83  1 

1567.  Neuva  Recopilacion 9  214  3391  2 

1680.  Recopilacion  de  Indias 9  218  6474  3 

1745.  Autos  Acordados 9  110  1134  2 

1805.  Novisima  Recopilacion  12  330  4020  4 
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CHAPTEK  I. 

The  Civil  Law  in  Spain. 

From  the  fall  of  the  Empire  all  Roman  laws  were  comprised  in 
their  civil  codes,  a  confused  mass  of  canonical,  political,  adminis- 
trative, mercantile,  penal,  and  processal  laws,  but,  by  the  lapse  of 
time,  influenced  by  the  constant  law  of  progress,  a  complete  de- 
composition was  to  result  and  out  of  this  heterogeneous  combina- 
tion, each  branch  had  to  emancipate  itself:  the  independence  of 
one  after  another  assisting  in  this  regeneration. 

As  Christian  truths  and  influence  became  more  universally  ob- 
served, and  civil  and  religious  societies  were  established  and  sup- 
ported by  temporal  and  ecclesiastical  power  and  secular  legisla- 
tion, there  naturally  resulted  the  emancipation  of  canonical  legisla- 
tion first  of  all. 

This  movement  facilitated  the  separate  and  early  establishment 
of  the  penal  laws  more  promptly  than  others  on  account  of  the 
recognized  necessity  and  the  frequency  of  their  application  in  the 
establishment  of  law  and  order. 

Commercial  relations  made  great  strides  and  became  more  ex- 
tensive and,  consequently,  assumed  an  important  position  in  the 
eves  of  the  law.  Contracts  were  abbreviated  and  made  more 
practical  than  the  cumbersome  formalities  of  the  civil  law  pro- 
vided, with  the  result  that  the  mercantile  law  came  into  an  inde- 
pendent existence. 

The  modem  legislative  spirit,  awakening  with  the  philosophical 
movement  at  the  end  of  the  eighteenth  century,  initiated  a  new 
phase  in  public  law,  which  became  known,  in  general:  1  —  as  in- 
terior, and,  2  —  as  exterior  law,  the  first  being  classed  as 
political,  and  as  administrative  law,  political  law  treating  of  the 
organization  of  public  powers,  and  administrative  law  of  the  rela- 
tions between  the  governing  officials  and  the  governed ;  the  second 
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Contemporary  Sovereigns, 

The  periods  have  been  selected  during  which  leading  events  in 
Spanish  history  have  occurred. 


AD. 


800 
877 
998 

1075 

11S5 

1S45 
1845 
1880 
1479 
1516 
1516 
1556 
1644 
1705 
1760 
1788 
1806 
1883 
1868 
1878 
1875 
1886 


Spain. 


Alonso  II  el  Casto. . 
AloDso  III  el  Mas^o. 
Ramiro  III 

Sancho  II  


Alfonso  VII 

San  Fernando  X 

Alfonso  XI 

Pedro  el  Cruel  

Isabel  la  Catolica 

Fernando  de  Aragon 

Carloel 

Felipell 

Felipe  IV 

Felipe  V    

CarlosIII 

Carlos  IV 

Fernando  VII    

Isabel  £1 

Prov .  OoYemment . 

Republic 

Alfonse  XII  .... 
Cristina,  queen-regent. 


.  I  •  t  •  I 


England . 


France, 


Egbert... 

Alfred 

Ethelred  II  . . . . 
1  William  the  Con- 1 
1     queror.  \ 

Henry  II 

Henry  III 

Edward  ITI 

Edward  III 

Henry  VII 

HeuryVIII 

Edward  VI 

Elizabeth 

Charles  I 

Anne 

Qeorgelll 


George  III. 


•  Victoria. 


Charlemagne 
l.ouis  II. 
Hugh  Capet 

Philip  I 


Louis  VII 

St.  Louifl 

Philip  VI  

John  II         

Charles  Vni.... 

Francis  I 

Henry  II 

Charles  IX 

Louis  XIV 

Louis  XIV 

Louis  XV 


Napoleon  I 

j  Louis-Philippe  ( 
i  Napoleon  III.    \ 

French  Republic 


Poies. 


Leo  III. 
John  VII. 
Gregory  V. 

Gregory  VII. 

I  Adrian  IV. 
I  Breakspeare. 

Innocent  IV. 

Benedict  VI. 

Innocent  VI. 

Innocent  VIII. 

LeoX 

Paul  III. 

Plus  IV. 

Innocent  X. 

Clement  XI. 

Clement  XIII. 

Pius  vn. 
Gregory  XVI. 
and  Pius  IX. 
Leo  Xm. 


The  date  Era  on  old  inscriptions  prevailed  in  the  Roman  dominions, 
and  arose  from  the  date  of  the  particular  payment  of  taxes,  aes^  aera. 
It  commenced  in  the  fourth  year  of  Augustus  Caesar.  To  make  the 
Era  correspond  with  the  Anno  Domini,  thirty-eight  years  must  be 
added,  thus:  A.  D.  1200  is  equivalent  to  Era  1238.  The  Moorish 
Hegira  commences  from  Friday,  July  16,  A.  D.  622  —  Era  660.  The 
New  Style  was  introduced  by  Gregory  XIII  into  Spain  in  1582. 
October  5,  of  the  Old  Style,  was  then  called  October  15.  This  must 
be  remembered,  for  the  New  Style  was  only  introduced  into  England 
in  1751. 
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55 
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CHAPTEK  I. 

The  Civil  Law  in  Spain. 

From  the  fall  of  the  Empire  all  Roman  laws  were  comprised  in 
their  civil  codes,  a  confused  mass  of  canonical,  political,  adminis- 
trative, mercantile,  penal,  and  processal  laws,  but,  by  the  lapse  of 
time,  influenced  by  the  constant  law  of  progress,  a  complete  de- 
composition was  to  result  and  out  of  this  heterogeneous  combina- 
tion, each  branch  had  to  emancipate  itself:  the  independence  of 
one  after  another  assisting  in  this  regeneration. 

As  Christian  truths  and  influence  became  more  universally  ob- 
served, and  civil  and  religious  societies  were  established  and  sup- 
ported by  temporal  and  ecclesiastical  power  and  secular  legisla- 
tion, there  naturally  resulted  the  emancipation  of  canonical  legisla- 
tion first  of  all. 

This  movement  facilitated  the  separate  and  early  establishment 
of  the  penal  laws  more  promptly  than  others  on  account  of  the 
recognized  necessity  and  the  frequency  of  their  application  in  the 
establishment  of  law  and  order. 

Commercial  relations  made  great  strides  and  became  more  ex- 
tensive and,  consequently,  assumed  an  important  position  in  the 
eves  of  the  law.  Contracts  were  abbreviated  and  made  more 
practical  than  the  cumbersome  formalities  of  the  civil  law  pro- 
vided, with  the  result  that  the  mercantile  law  came  into  an  inde- 
pendent existence. 

The  modern  legislative  spirit,  awakening  with  the  philosophical 
movement  at  the  end  of  the  eighteenth  century,  initiated  a  new 
phase  in  public  law,  which  became  known,  in  general :  1  —  as  in- 
terior, and,  2  —  as  exterior  law,  the  first  being  classed  as 
political,  and  as  administrative  law,  political  law  treating  of  the 
organization  of  public  powers,  and  administrative  law  of  the  rela- 
tions between  the  governing  officials  and  the  governed ;  the  second 
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or  exterior  law  treated,  first,  of  public  intemational  law  which 
considered  matters  and  relations  between  foreign  states,  and 
second,  of  private  international  law  which  had  for  ita  object  to  fix 
the  rights  and  duties  of  the  subjects  of  a  country  residing  in  a 
foreign  land. 

All  theso  causes  separated  the  general  body  of  laws  before  exist- 
ing and  made  the  decomposition  mentioned  necessary. 

In  Spain  similar  vicissitudes  in  the  civil  law  have  been  observed, 
as  well  in  the  Fuero  Juzgo  as  in  the  municipal  laws,  including,  in 
the  so-called  civil  law,  a  collection  of  juridical  precepts  of  very 
diverse  origin  and  dispositions:*  in  the  Fuero  Real  and  principally 
m  the  Partidas  are  still  observed  the  temporal  law  united  with  the 
canonical. 

At  the  beginning  of  the  nineteenth  century  by  virtue  of  the  great 
spirit  of  codification  which  characterized  it,  there  was  separated 
from  the  civil  law  the  foreign  elements  which  contaminated  its 
true  nature. 

The  mercantile  law  which  had  to  emancipate  itself  from  the 
CoTisulado  del  Mare  and  the  Ordenamas  de  Bilbao  became  a  com- 
plete commercial  code  in  1829. 

The  principle  of  national  sovereignty  having  become  proclaimed 
in  France,  there  resulted  the  representative  system,  and,  conse- 
quenly,  these  doctrines  extended  their  influence  to  Spain,  and, 
being  aided  by  the  success  of  the  War  for  Independence,  the  Con- 
stitution of  1812  was  promulgated,  emancipating  with  it  political 
as  well  as  administrative  law. 

The  same  succeeded  with  penal  law ;  the  unfortunate  attempt  of  , 
1822  to  restore  it  sncceaaively  recurred  with  better  success  in  18i8, 
in  1850  and  in  1870.  The  laws  of  procedure  also  came  from  this 
common  base,  together  with  provisional  regulations  for  the  ad- 
ministration of  justice,  and  the  organic  law  of  the  tribunals. 

Thus  discarding  from  the  Spanish  civil  law  foreign  subject- 
matter,  it  reduces  itself,  in  fact,  to  common  law  (derecko  comun), 
and  to  local,  statutory  or  provincial  law  {derecko  foral). 

'"-Tially  common  law  is  understood  as  the  law  of  Castile,  and 
law  as  that  which  has  governed  or  is  in  force  in  Aragon,  Oata- 
Mallorca,  INavarre,  Valencia  and  some  parts  of  the  Vas- 
da  provinces. 

idem  critic-«  profeBs  that  they  can  "ee  a  specially  near  kinahip  between 
li  and  Irelandic  laws.  Pollock  and  Maitland,  History  of  the  BnElish 
>1.  1.  p.  a. 
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This  classification,  though  generally  accepted,  is  not  exact. 
On  account  of  the  Saracenic  invasion,  it  has  been  noticed  that  the 
unity  of  the  destroyed  monarchy  was  substituted  by  numerous 
small  nationalities,  which  in  their  own  way  aided  in  the  reconquest, 
one  of  which,  although  more  extensive  than  the  others,  was 
Castile,  but  all  existed  independently  with  their  own  legislation, 
on  which  account  as  well  as  for  other  reasons,  its  legislation,  strictly 
speaking,  ought  to  be  called  by  its  provincial  name  or  Castilian. 

The  laws  abolishing  senorios,  those  of  desvinculacion,  of  in- 
testate successions,  mortgage,  matrimony,  interdiction,  civil  regis- 
try, and  many  others  which  could  be  cited,  are  not  peculiar  to 
Castile  but  are  Spanish  in  every  conception  of  the  word,  and, 
consequently,  in  strict  logic  should  be  called  common  law  as  well 
as  those  laws  dictated  from  the  time  of  Philip  the  Fifth  which 
concluded  with  autonomic  legislation  of  almost  all  the  provinces. 
Finally,  it  is  to  be  noticed  that  the  Spanish  civil  law  has  never  been 
codified  in  the  true  meaning  of  the  word. 

The  Partidas  is  a  legal  collection  of  laws  which  nearest  ap- 
proaches a  codification  but  there  is  not  yet  a  general  code,  much  less 
a  complete  civil  one,  because  the  different  branches  of  the  law  form 
a  part  of  it. 

In  defining  the  Spanish  system  of  legislation,  in  general,  it  may 
be  said  that  it  comprises  a  collection  of  compiled  and  codified  laws, 
and  that  it  continues  as  such,  even  after  the  partial  codification  of 
the  civil  law  by  which,  until  the  present,  the  so-called  common  law 
is  alone  referred  to,  besides  which  there  are  a  multitude  of  laws  still 
subsisting. 


>-  TLTIONS  OF  SPAIN. 


,  Si^aia  waa  framed,  during  the  enfordfed 

■„  iu  the  Cortea  which  was  summoned 

X   •.  ■.i.Li'n  one  of  the  few  cities  unoccupied  by 

"  r'.i's  waa  a  popular  body,  made  up  of  loyal 

v ..  1  anls,  and  it  was  convened  to  give  a  regular 

...  ■•■Ain  national  independence  in  place  of  the 

.  .irfairs  growing  out  of  the  Peninsular  war. 

,   \\Ttt>s  promulgated  the  Constitution  of  1812 

,  .  i,-  itio  fimdamental  law  of  the  land,  and  which, 

..  a.o  i'rn>r8,  kept  constantly  before  the  people  the 

.L  ■■!  making  the  throne  subordinate  to  the  law. 

,  ;,i  !i  vMiisisted  only  of  one  body,  was  intrusted  with 

.,,    ■!  i!io  realm  in  subjection  to  the  Constitution  in 

,.^;  JoituH'ratic  principle  that  sovereignty  resides  in 

,  '.v'fM'nal  inviolability  of  the  monarch  was  neutral- 

,   nv'tfr,  by  the  direct  responsibility  of  his  ministers, 

. ,  .V  ^um-ils  and  checks  which  secured  the  rights  of  all 

a,-  i-m-roaohincnts  of  prerogative  and  power. 
,^.,,  -luring  its  short  term,  reformod  many  abuses  and 
■..[,Ai  that  was  wise,  liberal  and  of  promise. 

,1,1  of  Ferdinand,  upon  his  restoration  to  power  in 
,.  ,.\oithrow  the  Constitution,  forswear  the  oath  he  had 
i.iki'U  to  support  it,  and  to  imprison  and  to  drive  into 
"liiiil  servants  who  had  been  loyal  to  him  and  to  the  best 

system  was  revived  in  1820  and  there  was  a 
itain  it,  when  France,  through  the  influence 
and  the  co-operation  of  other  States,  invaded 
intervention  put  do^vn  the  Constitution  of 

in  respect  to  the  South  American  revolu- 
port  to  the  American  Monroe  doctrine,  and 
(88) 
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led  to  the  opposition  shown  by  Great  Britain  to  the  high-handed 
act  of  France,  which  attitude  was  further  supported  by  England's 
recognition  of  the  independence  of  several  of  the  Spanish- American 
countries. 

Ferdinand  VII  concluded  his  disastrous  reign  in  comparative 
peace.  He  married  a  fourth  wife,  Maria  Cristina  of  Naples,  in 
1829,  and  soon  afterwards  issued  a  "  Pragmatic  Sanction  "  abolish* 
ing  the  Salic  law*  in  Spain  in  anticipation  of  the  birth  of  a  daugh- 
ter and  to  exclude  his  brothers  and  their  heirs  from  the  throne. 
The  birth  of  Isabel  II  in  1830  justified  these  precautions.  She 
was  proclaimed  queen  upon  the  king's  death  in  1833,  with  Cristina 
as  regent,  which  led  to  the  Carlist  war,  headed  by  Don  Carlos,  a 
brother  of  the  deceased  king. 

Cristina  was  compelled  to  rely  upon  the  liberals,  and  to  con- 
ciliate them  by  the  grant  of  a  Constitution,  the  estatuto  real,  which 
established  two  chambers  in  the  Cortes,  chosen  by  indirect  election. 

This  Constitution,  influenced  by  Lo^is  Philippe  of  France,  failed 
to  satisfv  the  advanced  liberals,  and  the  Cristinos  became  divided 
into  two  parties,  the  Moderados  and  the  Progresistas,  and  the 
latter  or  progressive  party  by  force  of  arms  caused  the  revival  of 
the  Constitution  of  1812. 

In  the  constitutional  Cortes  of  1837  another  organic  law  was 
adopted  which  had  the  sanction  of  both  of  the  above  political 
parties,  and  this  Constitution  was  less  democratic  than  the  previous 
one,  and,  therefore,  found  more  favor  in  the  eyes  of  the  nobility. 

It  retained  the  two  chambers,  originated  by  the  ''  estatuto  real," 
suffrage  was  restricted,  and  the  king  was  vested  with  veto  power, 
and  had  the  authority  to  convoke  and  dissolve  the  Cortes,  a  sub- 
stantial voice  in  making  new  laws,  and  many  of  the  details  in  the 
Constitution  of  1812,  improper  for  such  an  instrument,  were 
eliminated. 

In  1839,  Espartero  put  an  end  to  tl^e  Carlist  war  and,  upon  the 
flight  of  Cristina,  as  the  head  of  the  Progresistas,  became  regent 
in  her  stead  until  his  downfall  in  1843,  and  the  accession  of  Isabella 
II  at  the  age  of  thirteen. 

The  Constitution  of  1845  was  adopted  under  the  auspices  of 
^arvaez  and  the  Moderado  party,  and  the  royal  prerogatives  were 

*The  famous  clause  in  the  Salic  Law,  by  which,  it  is  commonly  said,  women 
*T«  precluded  from  succession  to  the  throne,  and  which  alone  has  become 
known  in  course  of  time  as  the  »Salic  Law,  is  the  fifth  paragraph  of  chapter  59, 
in  which  the  succession  to  private  property  is  regulated. 
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not  disregarded  in  its  provisions.  While  many  more  rights  and 
privileges  than  formerly  granted  were  apparently  secured  to  the 
citizens,  they  will  be  found  upon  careful  examination  to  be  depend- 
ent upon  clauses  of  limitation  which  are  confusing;  for  example^ 
article  2  provides  that  "  all  Spaniards  may  print  and  publish  their 
ideas  freely  without  previous  censorship,  but  with  subjection  to  the 
laws;  "  and  article  7,  ^'  Xo  Spaniard  shall  be  detained  or  impris- 
oned, or  kept  from  his  domicile,  nor  shall  his  house  be  forced, 
except  in  those  cases  and  in  that  manner  which  the  laws  may  pre- 
scribe/* 

The  Cortes  was  composed  of  two  chambers,  and  the  senators 
were  appointed  by  the  Crown  and  were  imlimited,  a  wise  precau- 
tion for  the  Crown  in  case  the  king  lacked  a  majority.  They  were 
required  to  have  certain  qualifications,  similar  to  provisions  con- 
tained in  the  Constitution  of  1876. 

A  deputy  or  representative  could  be  chosen  for  every  district 
having  thirty-five  thousand  inhabitants,  except  the  colonies,  which 
in  1837  lost  the  right  of  representation  in  the  Cortes  which  they 
had  enjoyed  under  the  Constitutions  of  1812-20. 

Deputies  were  required  to  have  a  yearly  income  of  six  hundred 
dollars  from  real  property  or  to  pay  fifty  dollars  a  year  in  direct 
taxes. 

Notwithstanding  the  prescribed  representative  system  and  the 
safeguards  on  paper,  the  government  could  on  any  occasion  return 
a  majority  in  its  favor  with  little  eflFort,  so  great  was  its  power. 

In  1869,  subsequent  to  the  exile  of  Isabel  II,  the  national 
Cortes  was  convoked  for  the  p\irpose  of  establishing  a  permanent 
form  of  government,  and  a  committee  of  fifteen,  the  republican 
deputies  being  excluded,  were  chosen  to  draw  up  a  constitution.* 

•  The  birth  of  the  two  new  political  parties,  the  Conservatives  and  the 
Liberals,  date  from  this  period,  and  as  nearly  all  Spanish-American  countries 
have  to-day  similarly  designated  parties,  founded  on  similar  lines,  the  most 
excellent  differentiation  of  these  parties  by  Senor  Sagasta,  the  late  premier 
and  one  of  the  leading  statesmen  of  Spain,  is  given  herewith : 

"  The  separation  and  difference  between  the  Conservative  and  the  Liberal 
parties  takes  root  in  the  Eevolution  of  1868.  Before  that  date  the  lines  of 
separation  of  the  political  parties  were  founded  neither  in  principle  nor  doc- 
trines, public  men  occupying  themselves  with  preparing  for  the  downfall  of 
Isabel  II,  which  they  considered  indispensable  to  the  establishment  of  a  lib- 
eral and  parliamentary  regime  in  Spain.  After  the  triumph  of  the  Revolution 
of  1868  and  the  proclamation  of  the  constitutional  monarchy  in  1869,  the 
politics  of  the  parties  were  founded  on  detnocratic  principles,  which  are  gen- 
erally called  individual  rights.  Since  that  date,  the  parties  recognizing  the 
constitutional  monarchy,  have  been  formulated  and  defined,  so  that  to-day 


Historical  Introduction.  91 

The  restoration  of  a  monarchical  form  of  government,  with  con- 
stitutional guarantees,  was  clearly  provided,  as  well  as  freedom 
of  the  conscience,  and  the  principle  was  recognized  that  "  all  gov- 
ernments derive  their  just  powers  from  the  consent  of  the  gov- 
erned;*' a  senate,  council  of  state  and  other  new  features  were 
added. 

Deputies  from  Cuba,  however,  were  not  again  admitted  to  the 
Cortes  until  after  the  adoption  of  the  Constitution  of  1876. 

they  are  not  only  perfectly  distinguished,  but  each  has  a  clear  and  definite 
program.  We  may,  therefore,  classify  the  Conservative  and  Liberal  parties 
as  the  two  grand  nuclei  of  political  forces,  around  which,  as  occurs  in  England, 
the  different  tendencies  of  Spanish  politics  are  grouped.  In  this  way  the 
Conservative  party  has  already  absorbed  a  great  part  of  the  Reactionaries. 
Those  have  entered  into  it  who  give  more  importance  to  religious  peace  than 
to  the  form  of  government;  that  is,  those  who  are  called  Ultramontanes,  and 
have  separated  from  the  Carlists.  Equally  figures  within  the  Conservative 
party,  or  at  its  side,  the  remnant  of  the  old  Moderate  party,  which  was  over- 
come in  18G8.  On  the  other  hand  are  collected  in  the  Liberal  party  those  Re- 
publicans who  give  preference  to  principles  over  forms  of  government,  and 
who  strive  to  give  efficiency  to  those  principles  by  co-operation  with  the 
Liberal  party.  In  the  same  attitude  are  found  those  other  liberal  elements 
the  advocates  of  which,  without  being  defined  by  a  political  organization,  yet 
rely  upon  legal  means  for  the  triumph  of  their  ideas  and  opinions.  Among 
these  may  be  included  the  Free-traders,  a  large  part  of  those  called  Socialists, 
and  especially  the  Labor  party. 

"At  the  extremes  of  both  the  great  parties  are  two  groups  of  real  import- 
ance in  the  country,  who  accept  neither  reforms  nor  legal  methods  of  pro- 
cedure, and  whose  reliance  is  upon  force  to  accomplish  the  triumph  of  their 
ideals.  These  are  the  Carlists,  on  the  extreme  right,  and  the  Red  Republicans, 
on  the  extreme  left. 

"  Conservatives  and  Liberals  sustain  the  constitutional  monarchy  with 
equal  energy,  there  being  on  this  point  no  essential  difference  between  the 
Constitutions  of  1869  and  1876.  Both  likewise  defend  the  rights  and  guar- 
antees of  individual  liberty,  of  property,  of  free  speech,  of  liberty  of  the  press, 
and  of  establishing  associations.  These  rights  are  confirmed  in  all  the  con- 
stitutions, and  it  is  in  the  methods  of  guarantees  that  the  difference  between 
the  parties  begins.  It  is  the  aspiration  of  the  Liberal  party  to  commit  the 
complete  guarantee  of  liberty  and  of  the  electoral  system  to  the  courts  of  jus- 
tice, while  the  Conservative  party  is  inclined  to  exercise  a  guardianship  over 
aU  these  rights  by  means  of  administrative  authorities  and  of  ministerial 
power.  It  is  in  this  diverse  tendency  that  the  distinction  between  the  two 
parties  originates  and  the  difference  of  program  is  bom.  In  its  platform 
the  Liberal  party  affirms  the  development  and  accomplishment  not  only  of 
what  are  termed  public  liberties,  which  are  conceded  by  all,  but  the  evolution 
of  democratic  principles  as  proclaimed  by  the  Revolution  of  1868.  ♦  ♦  • 
The  Conservative  ^ party  has  in  reality  no  program  confronting  that  of  the 
Liberal.  Its  attitude  is  expectant,  and,  so  to  speak,  negative.  It  does  not 
recognize  the  urgency  of  any  great  reforms  or  great  legislative  measures,  ex- 
cept as  concern  the  finances,  and  the  organization  of  the  military  forces  — 
questions  which  belong  to  no  party,  and  the  solution  of  which  appertains 
specially  to  no  one  political  group.  Given  this  attitude,  the  Conservative 
party  is  reduced  to  opposing  the  reforms  of  the  Liberal  party,  but  at  the  same 
time  it  declares  itself  disposed  to  accept  them  if  practice  demonstrates  their 
advantage,  and  in  any  way  to  respect  legal  solution  to  which  co-operation  is 
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Alfonso,  son  of  Isabel  II,  was  heralded  to  Spain  from  his  exile 
upon  the  failure  of  the  Republic,*  by  a  pronunciamiento  which  was 
opportune  and  popular,  and  the  government  which  he  set  up, 
although  not  chosen  by  the  Cortes,  was  accepted  as  legitimate. 

The  liberal  Constitution  of  1869  was  discarded  and  that  of 
1846  accepted  as  Isabel  II  in  her  abdication,  in  various  acts  under 
the  latter,  had  assented  to  the  succession  of  Alfonso,  her  son. 

Under  the  guiding  hand  of  one  of  the  most  eminent  of  Spanish 
statesmen,  the  late  Antonio  Canovas,  many  reforms  were  inaugu- 
rated which  laid  the  foundation  of  the  Constitution  of  June  30, 
1876.  This  Constitution  which  continues  in  force  provides  for 
a  hereditary  monarchy,  confined  to  the  late  Alfonso  XII  and  his 
descendants.  Under  it  the  king  is  inviolable,  he  exercises  the  ex- 
ecutive power,  while  the  legislative  power  is  vested  in  the  king  and 
the  Cortes,  t 


given  by  an  intelligent  and  active  diAcussion.  There  ifl,  therefore,  no  other 
diflferenee  than  that  of  grade  and  conduct.  Essential  differences  and  oppos- 
ing plans  do  not  exists  except  that  in  the  application  and  the  development 
of  each  of  the  questions  indicated  an  opposition  between  the  two  parties  may 
be  foi*med  at  any  moment.  What  remains  to  be  stated  will  make  clear  this 
point. 

"Although  the  two  great  lines  of  action  which  constitute  the  policy  and 
purpose  of  the  Liberal  party  have  been  traced,  yet  for  a  fuller  understanding 
it  is  necessary  to  call  attention  to  two  points  of  view,  which,  although  not 
formulated,  define  and  characterize  its  tendency,  inasmuch  as  they  relate  to  the 
complete  and  historical  policy  of  Spain. 

"  One  of  these  refers  to  the  connection  between  Church  and  State,  the  basis 
for  many  years  of  struggles  and  revolutionary  movements.  The  Liberal  party, 
which  has  affected  disamortization  and  the  suppression  of  tithes,  has  lately 
succeeded  in  marching  in  perfect  agreement  with  the  Holy  See  and  restoring 
an  understanding,  for  a  long  time  disturbed,  between  the  State  and  the 
Church.  Any  idea  of  the  separation  of  the  two  powers  is  foreign  to  the  policy 
of  the  Liberals.  On  the  contrary',  in  the  harmony  of  the  two  powers,  the 
party  seeks  the  complete  re-establishment  of  peace  in  Spain,  and  a  change  in 
the  opinions  and  conduct  of  the  clergy",  who,  after  having  been  ultramontane, 
now  begin,  under  the  intelligent  action  of  Ijeo  XIII,  to  separate  themselves 
completely  from  politics,  and  to  devote  themselves  to  their  purely  spiritual 
mission.  This  transformation  of  the  clergy  is  too  beneficial  for  the  Liberal 
party  to  ignore,  or  to  allow  it  to  excite  any  difficulty  which  might  reproduce 
the  worst  periods  of  modem  Spanish  history." 

*  Republicanism  has  been  a  failure  in  Spain  for  lack  of  republicans.  The 
late  ex-president  Castelar,  who  was  one  of  the  most  ardent  and  capable 
expounders  of  republicanism,  when  questioned,  a  few  years  before  his  death, 
as  to  his  changed  attitude  in  support  of  the  throne,  is  related  to  have  said 
that  the  Spanish  people  have  acquired  many  of  the  privileges  and  rights  for 
which  he  had  struggled  so  long,  and  that  the  time  was  not  yet  ripe  for  them 
to  appreciate  and  to  exercise  self-government. 

t  In  Spain,  legislation  is  often  accomplished,  during  a  recess  of  the  Cortes, 
by  a  royal  decree,  a  legislative  act,  by  which  also  the  Constitution  may  be 
suspended  or  abrogated,  and  there  is  no  remedy  except  by  an  election  or  by 
a  pronunciamiento,  as  courts  of  last  resort,  with  original  or  appellate  juris- 
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A  Senate  and  House  of  Deputies  compose  the  Cortes  and  it 
meets  annually.  Representatives  from  Cuba  were  again  admitted 
in  1878. 

The  king  convokes,  suspends,  or  dissolves  the  Cortes,  appoints 
the  presiding  officers  of  the  Senate,  and  nominates  cabinet  min- 
isters, through  his  prime  ministers. 

Local  self-government  is  allowed  to  the  various  provinces,  dis- 
tricts, and  communes,*  and  while  the  Catholic  religion  is  main- 
tained as  that  of  the  state,  private  Protestant  services  are  allowed, 

diction,  to  afford  adeauate  relief  when  constitutional  rights  have  been  dis- 
regarded, do  not  exist  m  Spain.  The  decisions  of  the  Supreme  Court  are  only 
of  a  recommendatory  nature,  and  not  binding  on  the  legislative  or  sovereign 
power,  which  is  the  case  with  corresponding  courts  in  most  European  countries. 
•  By  the  organic  law  of  1871,  the  country  is  divided  into  departments,  each 
department  into  arrondissements,  and  each  arrondisaetnent  into  cantons.  The 
canton  is  an  aggregate  of  rural  communes  or  parishes. 


CONSTITUTION  OF  THE  SPANISH  MONARCHY.* 


TITLE  I. 

Spaniards  and  their  rights. 

1.  The  following  are  Spaniards:  (1)  Spaniards  bom  in  Spanish 
territory.  (2)  The  children  of  a  Spanish  father  or  mother,  even 
though  born  outside  of  Spain.  (3)  Foreigners  who  have  obtained 
naturalization  papers.  (4)  Those  who,  having  obtained  said  papers, 
have  acquired  a  residence  in  any  town  of  the  Monarchy. 

The  citizenship  (calidad)  of  a  Spaniard  is  lost  through  acquiring 
that  of  a  foreign  country  or  by  accepting  an  office  from  another  Gov- 
ernment without  the  permission  of  the  King. 

2.  Foreigners  may  unrestrictedly  establish  themselves  in  Spanish 
territory  and  exercise  therein  their  industry  or  devote  themselves  to 
any  profession,  for  the  discharge  of  which  the  laws  do  not  require 
diplomas  of  proficiency  issued  by  the  Spanish  authorities. 

Those  who  are  not  naturalized  cannot  fill,  in  Spain,  any  office 
which  carries  with  it  authority  or  jurisdiction. 

3.  Every  Spaniard  is  obliged  to  defend  the  country  with  his  arms 
when  called  upon  to  do  so  by  law,  and  to  contribute,  in  proportion 
to  his  means,  to  the  expenses  of  the  State,  province  and  municipality. 

No  one  is  compelled  to  pay  a  tax  which  is  not  passed  by  the  Cortes 
or  by  the  corporations  legally  authorized  to  impose  it. 

4.  No  Spaniard  nor  foreigner  can  be  detained,  except  in  the  cases 
and  in  the  manner  prescribed  by  law. 

Every  person  detained  shall  be  placed  at  liberty  or  turned  over  to 
the  judicial  authorities  within  the  twenty-four  hours  following  the 
arrest. 

Seventy-two  hours  after  having  been  turned  over  to  the  Judge  of 
competent  jurisdiction,  the  person  arrested  shall  be  either  set  at  lib- 
«rty  or  remanded  to  prison. 

The  decision  which  may  be  rendered  shall  be  communicated  to  the 
person  interested  within  the  same  period. 


•  Promulgated  June  30,  1876.  and  extended  to  Cuba  and  Puerto  Rico,  April 
7,  1881. 

(94) 
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5.  N"o  Spaniard  can  be  arrested  without  an  order  from  a  competent 
Judge. 

The  warrant  of  commitment  shall  be  ratified  or  annulled,  after 
having  heard  the  person  presumed  to  be  guilty,  within  the  seventy- 
two  hours  following  the  commitment. 

Every  person  detained  or  imprisoned,  without  the  legal  formalities 
having  been  complied  with,  or  except  in  the  cases  provided  for  in  the 
Constitution  or  by  law,  shall  be  set  at  liberty  at  his  own  request  or  at 
that  of  any  other  Spaniard.  The  law  shall  determine  the  summary 
mode  of  procedure  in  such  cases. 

6.  No  person  shall  enter  the  domicile  of  a  Spaniard  or  of  a  for- 
eigner residing  in  Spain  without  his  consent,  except  in  the  manner 
and  in  the  cases  expressly  prescribed  in  the  laws. 

The  search  of  papers  and  effects  shall  always  take  place  in  the  pres- 
ence of  the  person  interested  or  in  that  of  a  member  of  his  family, 
and  in  their  absence,  in  the  presence  of  two  witnesses,  residents  of  the 
same  town. 

7.  Administrative  authorities  can  neither  detain  nor  open  corre- 
spondence intrusted  to  the  mails. 

8.  Ever}'  warrant  of  imprisonment,  search  warrant  or  order  for  the 
detention  of  correspondence,  shall  state  the  reasons  for  the  action. 

8.  No  Spaniard  can  be  compelled  to  change  his  domicile  or  resi- 
dence, except  by  virtue  of  an  order  of  a  competent  authority  and  in 
the  cases  prescribed  by  law. 

10.  The  penalty  of  confiscation  of  property  shall  never  be  imposed, 
and  nobody  can  be  deprived  thereof  except  by  a  competent  authority 
and  for  sufficient  cause  of  public  utility,  always  after  the  proper 
indemnity  has  been  paid. 

Should  this  requisite  not  precede,  the  Judges  shall  protect,  and,  in 
a  proper  case,  restore  the  possession  to  the  person  whose  property  has 
been  taken. 

11.  The  Apostolic  Boman  Catholic  religion  is  that  of  the  State. 
The  nation  binds  itself  to  maintain  the  worship  and  its  agents. 

No  one  shall  be  disturbed  in  Spanish  territory  on  account  of  his 
reUgiouB  opinions  nor  for  the  exercise  of  his  respective  worship, 
reserving  the  respect  due  the  Christian  faith. 

Nevertheless,  no  other  ceremonies  or  public  manifestations  shall  be 
allowed,  but  those  of  the  State. 

12.  Everybody  is  free  to  select  his  profession  and  to  learn  it  in  the 
manner  he  may  deem  fit. 

Every  Spaniard  may  establish  and  support  establishments  for  in- 
struction or  education,  in  accordance  to  law. 
The  State  shall  issue  professional  diplomas,  and  shall  establish  the 
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conditions  to  be  filled  by  those  desiring  to  obtain  them,  and  the  man- 
ner in  which  they  are  to  prove  their  proficiency. 

A  special  law  shall  determine  the  duties  of  professors  and  the  rules 
to  which  teaching  in  institutions  of  public  instruction,  supported  by 
the  State,  provinces  or  towns,  are  to  be  subject. 

13.  Every  Spaniard  has  a  right: 

To  freely  express  his  ideas  and  opinions,  either  by  word  or  in  writ- 
ing, making  use  of  the  press  or  of  any  other  similar  means,  without 
being  subject  to  previous  censorship. 

To  assemble  pacifically. 

To  associate  with  one  another  for  the  ends  of  human  life. 

To  address  individual  or  collective  petitions  to  the  King,  to  the 
Cortes  and  to  the  authorities. 

The  right  of  petition  cannot  be  exercised  by  any  kind  of  armed 
force. 

Nor  shall  it  be  exercised  individually  by  any  person  forming  part 
of  an  armed  force,  except  in  accordance  with  the  laws  of  their  institu- 
tion, in  so  far  as  it  may  be  related  thereto. 

14.  The  laws  shall  contain  the  proper  rules  in  order  to  assure 
Spaniards  a  mutual  respect  of  the  rights  granted  them  in  this  title, 
without  conflicting  with  the  rights  of  the  Nation  nor  with  the  essen- 
tial powers  of  the  public  authority. 

Said  laws  shall  also  determine  the  civil  and  criminal  liability  to 
which  the  Judges,  authorities  and  officials  of  all  kinds  who  attempt 
to  violate  the  rights  enumerated  in  this  title  shall  be  subject. 

16.  All  Spaniards  are  eligible  for  public  employments  and  offices, 
according  to  their  merit  and  capacity. 

16.  No  Spaniard  can  be  tried  nor  sentenced  except  by  the  judge  or 
court  of  competent  jurisdiction,  by  virtue  of  the  laws  existing  before 
the  crime  was  committed,  and  in  the  manner  prescribed  in  the  same. 

17.  The  guaranties  nxentioned  in  articles  4,  5,  6  and  9  and  in  the 
first,  second  and  third  paragraphs  of  article  13,  cannot  be  suspended 
in  the  entire  Monarchy  nor  in  a  part  of  it,  except  temporarily  and  by 
means  of  a  law,  when  necessary  for  the  security  of  the  State,  under 
extraordinary  circumstances. 

Only  in  case  the  Cortes  should  not  be  in  session  and  in  a  seriouff 
case  and  of  well-known  urgency,  can  the  Government,  under  its  re- 
sponsibility, order  the  suspension  of  the  guaranties  referred  to  in  the 
foregoing  paragraph,  submitting  said  order  to  the  approval  of  the 
Cortes  as  soon  as  possible. 

But  in  no  case  shall  more  guaranties  than  those  mentioned  in  the 
first  paragraph  of  this  article  be  suspended. 

Neither  military  nor  civil  officials  are  permitted  to  establish  other 
penalties  than  those  previously  prescribed  by  law. 
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TITLE  II. 
The  Cortes. 

18.  The  power  to  make  laws  is  vested  in  the  Cortes  with  the  King. 

19.  The  Cortes  are  composed  of  two  co-legislative  bodies,  having 
similar  powers :    The  Senate  and  the  Congress  of  Deputies. 

TITLE  III. 

The  Senate. 

20.  The  Senate  is  composed  of:  (1)  Senators  in  their  own  right. 
(2)  Senators  appointed  for  life  by  the  Crown.  (3)  Senators  elected  by 
the  corporations  of  the  State  and  by  the  persons  paying  the  highest 
taxes,  in  the  manner  prescribed  by  law. 

The  nnmber  of  Senators  in  their  own  right  and  for  life  cannot 
exceed  180. 
There  shall  be  the  same  nnmber  of  elective  Senators. 

21.  The  following  are  Senators  in  their  own  right : 

The  sons  of  the  King  and  of  the  immediate  successor  to  the  Crown, 
who  have  attained  their  majority. 

The  grandees  of  Spain  who  are  such  in  person,  who  are  not  subjects 
of  any  other  power  and  who  prove  that  they  have  an  annual  income  ' 
of  60,000  pesetas,  derived  from  real  property  of  their  own,  or  from 
rights  enjoying  the  same  legal  consideration. 

Captains-General  of  the  Army  and  the  Admiral  of  the  Navy. 

The  Patriarch  of  the  Indies  and  Archbishops. 

The  President  of  the  Council  of  State,  the  Presiding  Judge  of  the 
Supreme  Court,  the  President  of  the  Court  of  Accounts  of  the  King- 
dom,  of  the  Supreme  Council  of  War  and  that  of  the  Navy,  after 
having  filled  their  office  for  two  years. 

22.  Spaniards  can  only  be  appointed  Senators  by  the  King  or 
elected  by  the  Corporations  of  the  State  and  highest  taxpayers,  who 
belong  to  any  of  the  following  classes : 

1.  President  of  the  Senate  or  of  the  Congress  of  Deputies. 

2.  Deputies  who  have  belonged  to  three  different  Congresses  or 
irho  have  exercised  the  deputation  for  eight  Legislatures. 

3.  Ministers  of  the  Crown. 

4.  Bishops. 

5.  Orandees  of  Spain. 

6.  Lieutenant-Oenerals  of  the  Army  and  Vice-Admirals  of  the 
Navy  and  after  two  years'  service. 
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7.  AmbassadorSy  after-  two  years'  active  service,  and  Ministers 
plenipotentiary  after  four  year8\ 

8.  Councillors  of  the  State,  Fiscal  of  the  Council  of  State,  and 
ministers  and  Hscales  of  the  Supreme  Court  and  of  the  Court  of 
Accounts  of  the  Kingdom,  Councillors  of  the  Supreme  Council  of 
War  and  of  the  Navy,  and  the  Dean  of  the  Court  of  Military  Orders 
after  two  years'  ser^'ice. 

9.  Presidents  or  Directors  of  the  Royal  Spanish  Academies,  of  His- 
tory, of  Fine  Arts  of  San  Fernando,  of  Mathematics,  of  Physics,  of 
Natural  Science,  of  Moral  and  Political  Science  and  of  Medicine. 

10.  Academicians  by  number  of  the  said  corporations,  who  are  in 
the  first  half  of  the  roll  of  their  class;  General  Inspectors  of  the  first 
class  of  the  Corps  of  fioad,  Mine  and  Forest  Engineers;  regular  pro- 
fessors in  the  universities,  provided  they  have  been  in  their  category 
in  active  service  for  four  years. 

The  persons  included  in  the  foregoing  categories  must  furthermore 
enjoy  an  income  of  7,500  pesetas,  derived  from  their  own  property, 
or  from  salaries  from  employments  which  cannot  be  lost  except  for 
causes  legally  proven,  or  by  pension,  retirement  or  suspension  with 
a  salary. 

11.  Those  who  for  two  years  previous  possess  an  annual  income 
of  20,000  pesetas  or  who  pay  4,000  pesetas  in  direct  taxes  into  the 
Public  I'reafiury,  provided  they  also  have  a  title  of  the  Kingdom,  or 
kave  been  Deputies  to  the  Cortes,  provincial  deputies  or  mayors  in 
the  seat  of  a  province  or  in  towns  having  more  than  20,000  sotds. 

12.  Those  who  at  any  time  before  the  promulgation  of  this  Con- 
stitution have  filled  the  office  of  Senator. 

The  persons  who,  in  order  to  be  Senators,  should  at  any  time  have 
proven  that  they  had  a  certain  income,  may,  on  becoming  Senators 
in  their  own  right,  prove  it,  in  order  that  it  may  be  computed,  by 
means  of  a  certificate  of  the  Registry  of  property  showing  that  they 
still  possess  the  same  property.  The  appointment  of  Senators  by  the 
"King  shall  be  made  by  special  decrees,  and  there  shall  always  be 
stated  therein,  in  accordance  with  the  provisions  of  this  article,  on 
what  title  the  appointment  is  based. 

23.  The  conditions  necessary  to  be  appointed  or  elected  a  Senator 
may  be  changed  by  a  law. 

24.  The  elective  Senators  shall  be  renewed  by  half  every  five 
years  and  in  full  when  the  King  dissolves  this  part  of  the  Senate. 

26.  Senators  cannot  accept  any  appointment,  promotion  (unless  by 
strict  seniority),  title  nor  decorations,  during  the  sessions  of  the 
Cortes. 
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The  GoTemment  may,  nevertheless,  appoint  them  to  any  commis- 
aion  within  their  profession  or  category  required  by  the  public  service. 

The  office  of  Minister  of  the  Crown  is  excepted  from  the  provisions 
contained  in  the  first  paragraph  of  this  article. 

96.  In  order  to  take  a  seat  in  the  Senate  it  is  necessary  to  be  a 
Spaniard,  to  have  attained  the  age  of  thirty-five  years,  not  to  be  sub- 
ject to  any  pending  criminal  prosecution,  nor  disqualified  to  exercise 
political  rights,  and  to  have  his  property  free  from  attachment. 

TITLE  IV. 
The  Congress  of  Deputies. 

27.  The  Congress  of  Deputies  shall  be  composed  of  the  persons 
appointed  by  the  electoral  boards,  in  the  manner  determined  by  law. 
At  least  one  Deputy  shall  be  appointed  for  every  60,000  inhabitants. 

28.  Deputies  shall  be  elected  and  may  be  re-elected  indefinitely, 
by  the  means  established  by  law. 

29.  In  order  to  be  elected  a  Deputy  it  is  necessary  to  be  a  Spaniard, 
and  a  layman,  of  age,  and  in  the  enjoyment  of  all  civil  rights.  The 
law  shall  determine  with  what  kind  of  functions  the  office  of  Deputy 
is  incompatible,  and  the  cases  of  re-election. 

30.  Deputies  shall  be  elected  for  five  years. 

31.  Dejmties  upon  whom  the  Government  or  the  Royal  Family 
confers  a  pension,  office,  promotion  (not  strictly  by  seniorily)  commis- 
sion with  salary,  honors  and  decorations,  shall  discontinue  in  his  office 
without  the  necessity  of  any  declaration  whatsoever  if  within  the 
fifteen  days  immediately  following  his  appointment  he  informs  the 
Congress  that  he  has  declined  the  favor. 

The  provisions  of  the  foregoing  paragraph  do  not  include  Minis- 
ters of  the  Crown. 

TITLE  V. 

Sessions  and  powers  of  the  Cortes. 

32.  The  Cortes  shall  assemble  every  year.  The  King  shall  con- 
vene, suspend  and  adjourn  the  sessions,  and  dissolve  the  elective 
part  of  the  Senate  and  the  Congress  of  Deputies,  either  separately  or 
simultaneously,  imder  the  obligation,  in  such  case,  to  reassemble  the 
body  or  bodies,  dissolved,  within  three  months. 

88.  The  Cortes  must  necessarily  be  convened  upon  the  vacation  of 
the  Crown,  or  when  the  King  should  become  incapacitated  in  any 
manner  whatsoever  for  the  Government. 
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84.  Each  of  the  two  co-legislatiye  bodies  shall  draw  np  the  respect- 
ive regulations  for  their  proceedings,  and  shall  be  the  judges  of  the 
qualifications  of  their  respective  members  and  the  legality  of  their 
election. 

35.  The  Congress  of  Deputies  appoints  its  President,  Vice-Presi- 
dent and  Secretaries. 

86.  The  King  appoints  for  each  Legislature  from  among  the  Sen- 
ators, the  President  and  Vice-Presidents  of  the  Senate,  and  the  latter 
elects  its  Secretaries. 

87.  The  King  opens  and  closes  the  Cortes  in  person  or  through 
the  Ministers. 

88.  One  of  the  co-legislative  bodies  cannot  meet  without  the  other 
doing  so  also;  a  case  in  which  the  Senate  discharges  judicial  duties  is 
excepted. 

89.  The  co-legislative  bodies  cannot  deliberate  together,  except  in 
the  presence  of  the  King. 

40.  The  sessions  of  the  Senate  and  of  the  Congress  of  Deputies 
shall  be  public  and  only  in  cases  of  a  private  nature  may  secret  ses- 
sions be  held. 

41.  The  King  and  each  of  the  co-legislative  bodies  shall  propose 
laws. 

42.  Laws  relating  to  taxes  and  to  the  public  credit  shall  first  be 
presented  to  the  Congress  of  Deputies. 

48.  The  resolutions  in  each  of  the  co-legislative  bodies  shall  be 
passed  by  a  plurality  of  votes;  but  in  order  to  pass  laws  a  majority  of 
all  the  members  constituting  the  body  must  be  present. 

44.  If  one  of  the  co-legislative  bodies  should  refuse  to  pass  a  project 
of  law  or  the  King  should  refuse  to  sanction  it,  another  project  of 
law  relating  to  the  same  object  cannot  be  presented  during  that 
Legislature. 

45.  Besides  the  power  of  enacting  laws,  the  Cortes,  with  the  King, 
shall  have  powers: 

1.  To  receive  the  oath  of  the  King,  of  the  immediate  successor  to 
the  Crown  and  to  the  Begency  or  of  the  Begent  of  the  Kingdom,  to 
preserve  the  Constitution  and  the  laws. 

2.  To  elect  a  Begent  or  Begency  of  the  Kingdom  and  to  appoint 
a  guardian  for  the  King,  should  he  be  a  minor,  when  prescribed  by 
the  Constitution. 

3.  To  enforce  the  liability  of  the  Secretaries,  who  shall  be  im- 
peached by  the  Congress  and  tried  by  the  Senate. 

46.  Senators  and  Deputies  shall  have  immunity  for  their  speeches 
and  votes  in  the  discharge  of  their  office. 
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47.  Senators  cannot  be  indicted  nor  arrested  without  a  previous 
resolution  of  the  Senate,  unless  they  may  be  found  in  flagrante,  or  the 
Senate  should  not  be  in  session;  but  in  every  case  notice  shall  be 
given  to  this  body  as  soon  as  possible,  in  order  that  it  may  decide 
what  would  be  done.  Nor  shall  Deputies  be  indicted  or  arrested 
during  the  sessions  without  the  permission  of  the  Congress,  unless 
they  are  f  oxmd  in  flagrante;  but  in  such  case,  and  in  case  of  indictment 
or  arrest  when  the  Cortes  are  not  sitting,  notice  shall  be  given  as 
soon  as  possible  for  its  information  and  action.  The  Supreme  Court 
shall  take  cognizance  of  criminal  causes  against  Senators  and 
Deputies  in  the  cases  and  in  the  manner  prescribed  by  law. 

TITLE  VI. 

The  King  and  his  Ministers. 

48.  The  person  of  the  "King  is  sacred  and  inviolable. 
48.  The  Ministers  are  liable. 

No  order  of  the  King  can  be  carried  out  if  not  countersigned  by 
a  Minister,  who,  through  this  act  alone,  becomes  liable. 

60.  The  power  to  enforce  the  execution  of  laws  is  vested  in  the 
King,  and  his  authority  extends  to  all  that  relates  to  the  preserva- 
tion of  public  order  in  the  interior  and  to  the  security  of  the  State 
from  without,  in  accordance  with  the  Constitution  and  the  laws. 

51.  The  King  sanctions  and  proclaims  the  laws. 

62.  He  has  the  supreme  command  of  the  Army  and  Navy  and 
disposes  of  the  military  and  naval  forces. 

63.  He  grants  military  grades,  promotions  and  rewards,  in  accord- 
ance to  law. 

64.  It  is  also  the  duty  of  the  King:  1.  To  issue  decrees,  regulations 
and  instructions  which  may  be  necessary  for  the  execution  of  the  laws. 
2.  To  see  that  justice  is  speedily  and  fully  applied  in  the  entire  King- 
dom. 3.  Grant  pardons  to  law  breakers  in  accordance  to  law. 
4.  To  declare  war  and  make  and  ratify  peace,  afterwards  informing 
the  Cortes  in  writing  thereof.  6.  Direct  the  diplomatic  and  com- 
mercial relations  with  other  powers.  6.  To  supervise  the  coining  of 
money,  on  which  his  bust  and  name  shall  be  placed.  7.  Decree  the 
inversion  of  funds  devoted  to  each  one  of  the  branches  of  the  adminis- 
tration within  the  budgets  laws.  8.  Confer  civil  offices  and  grant 
honors  and  titles  of  all  kinds  in  accordance  to  law.  9.  Unrestrictedly 
appoint  and  remove  the  Ministers. 

66.  The  King  requires  authorization  by  a  special  law:  1.  To  alien- 
ate, assign  or  exchange  any  portion  of  Spanish  territory.  2.  To 
annex  any  other  territory  to  the  Spanish  territory.     3.  To  admit 
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foreign  troops  into  the  Eongdom.  4.  To  ratify  treaties  of  offensive 
alliance,  special  commercial  treaties,  those  containing  stipulatioiiA 
of  giving  subsidies  to  any  foreign  power  and  all  those  which  rxnght 
individually  bind  Spaniards.  In  no  case  shall  the  secret  articles  of 
a  treaty  repeal  the  public  ones.  6.  To  abdicate  the  Crown  in  favor 
of  his  immediate  successor. 

56.  The  King,  before  contracting  marriage,  shall  inform  the 
Cortes,  for  whose  approval  the  marriage  contracts  and  stipulations 
shall  be  submitted,  and  which  must  be  the  object  of  a  law. 

This  rule  shall  also  be  observed  with  regard  to  the  immediate  suc- 
cessor of  the  King. 

Neither  the  King  nor  his  immediate  successor  can  contract  mar- 
riage with  a  person  who  is  excluded  from  succession  to  the  Crown 
by  law. 

67.  The  allowance  of  the  King  and  of  his  family  shall  be  fixed  by 
the  Cortes  at  the  beginning  of  each  reign. 

58.  The  Ministers  may  be  Senators  or  Deputies  and  take  part  in 
the  discussions  of  both  co-legislative  bodies;  but  they  shall  have  the 
right  to  vote  only  in  the  one  to  which  they  belong. 

TITLE  VIL 

Succession  to  the  Crown. 

59.  The  legitimate  King  of  Spain  is  Alfonso  XII,  of  Bourbon. 

60.  The  succession  to  the  throne  of  Spain  shall  follow  the  regular 
order  of  primogeniture  and  representation,  the  prior  line  always  being 
preferred  to  the  subsequent  ones;  in  the  same  line  the  nearer  degree 
to  the  one  more  removed;  in  the  same  degree  the  male  to  the  female, 
and  in  the  same  sex  the  person  having  the  greater  age  to  the  one 
having  the  lesser. 

61.  After  the  lines  of  the  legitimate  descendants  of  Alfonso  XH, 
of  Bourbon,  are  extinguished,  his  sisters,  his  aunt,  the  sister  of  his 
mother,  and  their  legitimate  descendants,  and  those  of  his  uncles,  the 
brothers  of  Fernando  VII,  should  they  not  be  excluded,  shall  siuo 
ceed  in  the  order  established. 

62.  If  all  the  lines  mentioned  should  extinguish,  the  Cortes  shall 
make  new  designations,  in  the  manner  most  advisable  for  the  Nation. 

63.  Any  doubt  of  fact  or  right  which  may  arise  in  the  order  of 
succession  to  the  Crown,  shall  be  decided  by  a  law. 

64.  The  persons  who  may  not  be  capable  to  govfem,  or  should  have 
done  anything  by  which  they  deserve  to  lose  the  right  to  the  Crown, 
shall  be  excluded  from  the  succession  by  a  law. 

65.  When  a  female  reigns,  the  Prince  consort  shall  not  take  any 
part  in  the  Government  of  the  Kingdom. 
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TITLE  VIII. 

The  minority  of  the  King  and  the  Regency. 

66.  The  King  is  a  minor  until  he  attains  the  age  of  sixteen  years. 

67.  When  the  King  is  a  minor,  the  father  or  the  mother  of  the 
King,  and  in  their  absence^  the  relative  nearest  in  line  of  succession 
to  the  Crown,  according  to  the  order  established  in  the  Constitution, 
shall  immediately  enter  upon  the  duties  of  the  Regency,  and  shall 
discharge  them  until  the  King  attains  his  majority. 

68.  In  order  that  the  nearest  relative  may  exercise  the  Begency, 
he  must  be  a  Spaniard,  have  attained  the  age  of  twenty-one  years  and 
not  be  excluded  from  the  succession  to  the  Crown.  The  father  or  the 
mother  of  the  King  may  exercise  the  Eegency  only  during  the  time 
they  remain  widowed. 

90.  The  Begent  shall  take  an  oath  of  allegiance  to  the  King  and 
to  preserve  the  Constitution  and  the  laws,  before  the  Cortes. 

Should  the  Cortes  not  be  in  session,  the  Begent  shall  call  them  at 
once,  and  in  the  meantime  he  shall  take  the  said  oath  before  the 
Council  of  Ministers,  promising  to  repeat  it  before  the  Cortes  as  soon 
as  they  meet. 

70.  Should  there  be  no  person  entitled  to  the  Begency,  said 
Begency  shall  be  appointed  by  the  Cortes,  and  shall  be  composed  of 
one,  three  or  five  persons. 

Until  this  appointment  is  made,  the  Kingdom  shall  be  temporarily 
governed"  by  the  Council  of  Ministers. 

71.  Should  the  King  become  incapacitated  to  exercise  his  authority 
and  the  incapacity  should  be  recognized  by  the  Cortes,  the  Begency 
shall  be  exercised,  during  the  obstacle,  by  the  first-born  son  of  the 
Eang,  if  over  sixteen  years  of  age;  in  his  absence  by  the  consort  of  the 
King,  and  in  the  absence  of  the  latter,  by  those  called  to  the  Begency. 

72.  The  Begent  and  the  Begency,  in  a  proper  case,  shall  exercise  all 
the  authority  of  the  King,  in  whose  name  the  acts  of  the  Government 
shall  be  published. 

73.  The  person  designated  in  the  will  of  the  deceased  King  shall 
he  the  guardian  of  the  King  who  is  a  minor,  provided  said  person  is 
by  birth  a  Spaniard;  should  none  have  been  designated,  the  father 
or  the  mother  shall  be  the  guardian,  during  the  time  they  remain 
widowed.  In  their  absence  a  guardian  shall  be  appointed  by  the 
Cortes;  but  the  charges  of  Begent  and  guardian  of  the  King  can  be 
vested  only  in  the  father  or  mother  of  the  latter. 
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TITLE  IX. 

The  administration  of  justice. 

74.  Justice  shall  be  administered  in  the  name  of  the  King. 

75.  The  same  Codes  shall  govern  in  the  entire  Monarchy^  without 
prejudice  to  the  changes  determined  by  the  laws  on  account  of  special 
circumstances. 

There  shall  be  but  one  law  for  all  Spaniards  in  ordinary^  civil  and 
criminal  suits. 

76.  The  power  to  apply  the  laws  in  civil  and  criminal  suits  is  vested 
exclusively  in  the  superior  and  inferior  Courts,  and  they  cannot  exer- 
cise any  other  functions  but  those  of  judging  and  seeing  to  the  exe- 
cution of  the  sentences. 

77.  A  special  law  shall  determine  the  cases  in  which  previous 
authorization  from  the  authorities  or  their  agencies  necessary  in 
order  to  institute  actions  before  the  ordinary  courts. 

78.  The  laws  shall  determine  the  superior  and  inferior  Courts 
which  there  shall  be,  their  organization,  their  powers,  the  manner  of 
exercising  them,  and  the  qualifications  the  members  of  the  same  are  to 
have. 

78.  Trials  in  criminal  matters  shall  be  public,  in  the  manner 
determined  by  the  laws. 

80.  Associate  Justices  and  Judges  shall  be  irremovable  and  cannot 
be  removed,  suspended  nor  transferred  except  in  the  cases  and  in 
the  maimer  prescribed  by  the  organic  law  of  Courts. 

81.  Judges  are  personally  liable  for  every  infraction  of  the  law 
they  may  commit. 

TITLE  X. 

Provincial  Deputations  and  Municipal  Councils, 

82.  In  every  province  there  shall  be  a  Provincial  Deputation 
elected  in  the  manner  determined  by  law  and  composed  of  the  num- 
ber of  members  designated  therein. 

83.  In  towns  there  shall  be  Mayors  and  Municipal  Councils.  The 
Municipal  Councils  shall  be  appointed  by  the  residents,  to  whom  the 
law  grants  this  right. 

84.  The  organization  and  duties  of  the  Provincial  Deputations  and 
Municipal  Councils  shall  be  governed  by  their  respective  laws. 
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Said  laws  shall  conform  to  the  following  principles:  1.  Govern- 
ment and  direction  of  the  private  interests  of  the  province  or  of  the 
town  by  the  respective  corporations.  2.  Publication  of  the  budgets^ 
accounts  and  resolutions  of  the  same.  3.  Intervention  of  the  King, 
and  in  a  proper  case  of  the  Cortes,  to  prevent  the  Provincial  Deputa- 
tions and  the  Municipal  Councils  to  go  beyond  the  limits  of  their 
powers  to  the  prejudice  of  general  and  permanent  interests.  4. 
Determination  of  their  powers  with  regard  to  the  budgets,  in  order 
that  the  provincial  and  municipal  budgets  may  never  be  in  oppo- 
sition to  the  tax  system  of  the  State. 

TITLE  XI. 
Taxes. 

85.  Every  year  the  Government  shall  submit  to  the  Cortes  a  general 
budget  of  expenses  of  the  State  for  the  following  year,  and  the  plan 
of  ways  and  means  to  cover  the  same,  as  well  as  the  accounts  of  the 
accounting  and  application  of  the  public  funds,  for  their  examina- 
tion and  approval. 

Should  it  not  be  possible  to  pass  upon  them  before  the  first  day 
of  the  following  fiscal  year,  the  budgets  for  the  previous  year  shall 
govern,  provided  the  same  may  have  been  discussed  and  passed  upon 
by  the  Cortes  and  sanctioned  by  the  King. 

86.  The  Government  requires  authority  by  means  of  a  law  to  dis- 
pose of  property  of  the  State  and  to  contract  loans  on  the  credit  of 
the  Nation. 

87.  The  public  debt  is  imder  the  special  protection  of  the  Nation. 

TITLE  XII. 

The  military  force. 

88.  The  Cortes  shall,  every  year,  fix  the  permanent  military  force 
of  the  Army,  as  well  as  of  the  Navy,  on  the  recommendation  of  the 
King. 

TITLE  Xin. 
The  Government  of  the  Colonial  Provinces. 

89.  The  Colonial  Provinces  shall  be  governed  by  special  laws;  but 
the  Government  is  authorized  to  apply  to  them,  with  the  modificatibns 
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it  may  deem  adriBable  and  informing  the  Oortea  thereof^  the  laws 
enacted  or  which  may  hereafter  be  enacted  for  the  Peninstda. 

Cuba  and  Puerto  Sico  shall  be  represented  in  the  Cortes  of  the 
ILingdom  in  the  manner  determined  by  a  special  law^  which  may 
be  different  for  each  of  the  two  provinces. 

Transitory  Article. —  The  Government  shall  determine  when  and 
in  what  manner  the  representatives  to  the  Cortes  from  the  Island  of 
Cuba  are  to  be  elected. 


CHAPTER  II. 


The  Modebn  Civil  Code  of  Spain.* 

The  Spanish  Civil  Code,  promulgated  by  Boyal  Decree  of  Jvlj 
Sly  1889,  which  is  in  force  in  Spain,  Cuba,  Puerto  Rico,  ajid  the 
Philippines,  notwithstanding  the  recent  changes,  is  the  basis  of 
civil  law  in  those  Islands. 

It  oweB  its  origin  to  the  constitutional  Cortes  of  Cadiz  which, 
on  February  5,  1811,  approved  the  resolution  of  Deputy  Espiga 
y  Gadea  to  codify  the  most  important  branches  of  the  Spanish 
laws.  In  furtherance  of  this  project,  a  committee  of  the  most 
distinguished  men  of  the  times  was  appointed  in  1818  to  accom- 
plish the  work,  but,  unfortunately,  the  violent  reaction  of  1814, 
the  return  of  Ferdinand  VII  to  the  Spanish  throne,  suppressed 
these  preparations. 

Upon  the  establishment  of  a  second  constitutional  regime  in 
1821,  another  committee  of  equal  importance  attempted  to  carry 
into  effect  the  project  of  a  civil  code,  part  of  which  was  published, 
but  it  was  not  concluded  on  account  of  the  reaction  in  1823. 

Private  interest  kept  the  purpose  alive,  notwithstanding  the 
opposition  in  official  circles,  and  jurisconsult  Don  Pablo  Gorosabal 
became  the  first  to  publish  a  project ;  another  was  later  formulated 
by  the  celebrated  public  officer,  Don  Manuel  Maria  Cambronero, 
which  was  completed  by  other  jurisconsults  in  1836  and  officially 
presented  to  the  Cortes  in  1839,  but  no  action  was  taken  in  re- 
spect to  it  by  the  legislative  power. 

By  Eoyal  Decree  of  August  19,  1848,  a  general  committee  on 
codes,  made  up  of  twenty-four  eminent  men,  was  appointed,  and 
subsequently  another  committee  of  six  succeeded  to  the  work  and 
the  latter,  in  1851,  laid  before  the  government  the  project  of  a 
civil  code,  and  this  was  printed  and  is  now  known  as  "  The  Project 
of  1851.^^ 

*  This  code  was  recently  translated  into  French  by  the  eminent  jurisconBialt 
A.  LeT6,  of  France,  who  pays  a  high  tribute  to  it,  claiming  that  it  is  moT« 
■dentifie  tlian  the  Code  Napoleon. 

(107) 
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The  committee  fixed  six  general  ''  bases  "  for  the  codification 
which  was  afterwards  divided  into  sections. 

This  project  was  published,  from  time  to  \;ime,  to  facilitate  the 
examination,  study  and  criticism  of  the  codification  and  to  in- 
duce the  different  tribunals,  authorities,  boards  of  lawyers,  uni- 
versities and  persons  interested  to  make  suggestions  and  recom- 
mendations. 

It  is  difficult  to  appreciate  the  difficulties  encountered  in  this 
work  and  the  prejudices  overcome  without  studying  the  -local 
or  foral  laws  of  Spain,  peculiar  to  each  province,  and  Spanish 
jurisprudence  and  political  institutions. 

The  project,  to  which  reference  is  made,  consisted  ;of  three 
books :  The  first  treats  of  persons ;  the  second  of  ;the  things ;  and 
the  third  of  the  modes  of  acquiring  property. 

In  1880,  some  bases  were  presented  to  the  Cortes  which  the  civil 
section  of  the  Committee  on  Codes  was  to  .consider  in  the  compila- 
tion of  a  civil  code. 

It  appears  that  the  public  authorities  were  doubtful  about  the 
proceedings  to  be  followed  in  reference  to  the  formation  of  a  code, 
and,  to  such  an  extent  was  this  true  that  the  Minister  of  Grace 
and  Justice,  Don  Manuel  Alonso  Martinez,  presented  to  the 
Chambers  the  first  two  books  of  the  code,  together  with  the  bases 
referred  to,  in  a  completed  condition. 

Sometime  later  the  Minister  of  Grace  and  Justice,  Don  Fran- 
cisco Silvela,  presented  to  the  Cortes  other  new  bases  upon  which 
to  form  a  civil  code.  It  is  worthy  of  notice  that  so  much  im- 
portance was  given  to  the  enterprise  by  the  public,  in  general,  that 
the  "Royal  Academy  of  Jurisprudence  and  Legislation*'  con- 
vened a  juridical  congress  in  which  the  most  important  matters 
of  the  Spanish  civil  law  were  discussed,  and  some  conclusions 
were  reached. 

In  the  meanwhile  the  Committee  on  Codes  continued  its  works, 
and  divergent  schools  were  developed  in  respect  to  the  schemes  to 
be  followed. 

Some  jurists,  in  fact,  contended  that  the  unification  of  the 
laws  should  be  accomplished,  which  idea  was  tenaciously  opposed 
by  the  representatives  of  provinces  which  possessed  statute  laws 
{forales),  who  did  not  desire  the  annulment  of  the  special  legis- 
lation of  the  same;  while  others  maintained  that,  to  avoid  the 
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inconveniency  of  such  opposition,  as  many  codes  should  be  made 
as  legislations  of  a  special  civil  nature  existed  in  Spain. 

These  were  not  the  only  opinions  sustained  on  this  matter ;  there 
were  some  jurists  who  tiiought  it  easier  to  arrive  at  the  codifi- 
cation in  a  partial  way,  that  is,  by  the  publication  of  special  laws 
on  certain  matters  of  law;  opinions  which  did  not  determine  the 
difficulties  presented  to  the  enterprise,  and  offered  on  the  contrary 
the  danger  of  new  struggles  amongst  the  representatives  of  the 
different  sections,  every  time  they  should  try  to  decide  any  of 
the  matters  which  affected  the  legislation  relating  to  statute  laws. 

Even  among  those  who  thought  it  preferable  to  have  only  one 
codification,  different  tendencies  existed,  because,  some  advocated 
that  a  code  should  be  formed,  in  which  (not  taking  into  account 
each  particular  institution),  die  scientific  principles  of  all  should 
be  included:  this  scheme  was  exposed  to  great  dangers,  because 
the  legislator  could  not  include  all  states  or  conditions  of  being 
of  the  country  for  which  he  legislated,  but  had  to  keep  in  mind 
the  ideal  of  the  law  in  the  matter,  the  traditions,  habits  and 
customs  of  the  people;  in  a  word,  the  historical  elements  of  the 
same.  Others  desired  that  the  principles  of  modem  civil  codes  of 
other  countries  should  be  brought  to  Spain,  which  idea  had  the 
inconveniency  of  bringing  to  Spain  principles  which  were  alto- 
gether uncommon  to  the  laws.  Still  others  thought  that  a  code 
of  general  character  should  be  compiled  for  Castile  which  would 
abolish  all  dispositions  on  particular  statute  laws,  and,  accord- 
ing to  others,  a  comparative  study  of  each  one  of  these  different 
legislations  should  be  made,  so  as  to  give  a  general  character  to  the 
one  thought  to  be  the  best. 

Lastly,  some  jurisconsults  thought  that  it  was  neither  opportime 
nor  possible  to  transfer  the  legislation  of  Castile  to  the  sections 
where  statutory  laws  existed  or  to  bring  such  legislation  to  Castile, 
but  that  it  was  necessary  to  carefully  study  the  civil  law,  not  only 
within  the  Castilian  legislation,  but  within  each  one  of  the  prov- 
inces to  ascertain  the  good  which  was  found  in  them  with  regard 
to  each  institution,  and  cast  such  parts  afterwards  into  a  common 
mould  by  which  proceeding  the  code  would  have  been  accepted 
by  everybody,  because  it  would  not  have  any  opposition  to  the 
character  and  tendencies  of  the  legislations  which  have  existed 
in  our  country. 
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From  what  has  been  said  it  can  be  deduced  how  difficult  the 
position  was  in  which  the  compilers  of  the  code  found  themselves, 
when  each  one  of  the  different  opinions  mentioned  opposed  others. 

Nevertheless,  the  earnest  desire  felt  by  all  of  disregarding  mat- 
ters of  form  and  the  system  of  the  same,  etc.,  in  order  to  form  a 
legal  entity  in  which  all  dispositions  of  civil  law  in  force  should 
be  considered  finally  overcame  the  difficulties. 

The  tenacity  with  which  the  provinces  guarded  their  local  laws 
and  customs  is  illustrated,  for  example,  in  articles  10,  12,  and  13 
of  the  Civil  Code. 

Article  1976  of  the  Code  provides  that: — "All  the  legal  com- 
pilations, uses,  and  customs  which  constitute  the  common  civil 
law  in  all  matters  which  are  the  object  of  this  Code  are  hereby 
abrogated  and  they  shall  remain  without  force  or  effect,  either 
as  direct  obligatory  laws  or  as  supplementary  law.  This  provisiim 
shall  not  apply  to  the  laws  which  have  been  declared  in  force  by 
this  Code."  This  disposition  contains,  therefore,  the  principal 
exceptions,  one  in  reference  to  the  laws  declared  in  force  by  the 
Code,  and  the  other  relative  to  the  legal  compilation  anterior  to 
the  Civil  Code  but  in  reference  to  matters  which  are  not  treated 
in  it. 

The  first  question  about  this  matter  is  that  of  determining  how 
the  Civil  Code  abrogates  the  legal  dispositions  anterior  to  its 
publication  and  relative  to  matters  unfolded  in  the  same;  for  in 
reality,  the  dispositions  to  which  said  article  refers  also  treat  of 
matters  not  unfolded  by  the  precepts  of  the  Code. 

If  the  intention  of  the  compilers  of  the  Civil  Code  was  to 
abrogate  all  anterior  legal  works,  they  should  have  expressed 
their  desire  in  a  clear  way,  saying  that  they  were  abrogated,  and 
remained  without  any  legal  strength  or  value ;  but  from  the  mo- 
ment the  distinction  by  subject-matter  was  established  by  them,  the 
difficulty  then  is  to  determine  the  true  sense  in  which  such  phrase 
was  to  be  used. 

In  fact,  taking  the  word  matter  in  a  broad  sense,  all  laws  anterior 
to  the  Code  were  abrogated  by  the  final  disposition  of  this  one, 
but  the  result  should  be  less,  if  by  matter  all  and  each  one  of  the 
dispositions  explained  in  detail  by  it  were  to  be  understood,  and 
more  reduced  still,  if  with  such  a  word  they  wanted  to  mean  the 
different  subjects  each  question  can  embrace.     So,  for  instance^ 
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taking  the  word  matter  in  its  second  sense^  all  the  laws  in  opposi- 
tion should  have  been  abrogated  in  respect  to  the  latter  ones, 
which  are  altogether  different  from  this  institution;  and  taking 
said  word  in  its  last  sense,  only  a  few  laws  which  should  legis* 
late  on  certain  points  of  the  same  should  have  been. 

It  can  be  deduced  from  this  that  it  is  not  sufficient  to  recur 
to  the  old  legal  bodies  to  fix  the  precepts  which  rule  after  the 
publication  of  the  Civil  Code,  but  it  is  necessary  to  pay  attention 
to  the  order  of  prelation  of  the  same,  established  by  the  laws  of 
Toro,  and  by  the  "  Nueva  and  Novisima  Recopilacion." 

On  the  other  hand  it  being  understood  by  article  1976,  that 
the  derogatory  disposition  referred  to  is  not  applicable  to  the  laws 
by  it  declared  in  force,  a  good  many  dispositions  assume  such  a 
character.  Among  others  can  be  cited  that  of  June  17,  1870, 
about  Civil  Registry,  those  about  waters,  mines,  intellectual  prop- 
erty, laws  on  mortgages,  on  hunting  and  fishing;  notarial  legis- 
lation; law  on  obligatory  sale  on  account  of  public  welfare,  etc. 
All  this  as  it  is  easily  understood,  comes  to  augument  the  confusion 
produced  by  the  final  dispositions  of  the  Civil  Code,  which  is  still 
greater,  if  we  bear  in  mind  that  this  one  recognizes  legal  force 
to  the  local  customs  on  those  points  to  which  its  precepts  make 
no  reference,  under  which  aspect  they  subsist ;  among  others,  the 
regulations  and  local  customs,  on  partition  walls,  etc. 

From  what  has  been  already  said,  and  without  further  dis- 
cussion on  the  matter,  it  can  be  deduced  that  the  final  disposition 
of  the  Civil  Code,  far  from  satisfying  the  general  desire  of  the 
Spaniards  of  having  all  the  positive  civil  rights  compiled  within 
one  legal  body,  constitutes,  on  accoimt  of  the  extension  of  its 
conception,  a  true  juridical  enigma. 

It  should  also  be  noted  that  until  now  no  work  has  been  done 
to  accomplish  what  has  been  ordered  by  the  law  of  the  bases  on 
foral  legislation.  According  to  said  law,  the  Government,  pre- 
viously considering  information  of  the  Committee  on  Codes,  should 
present  to  the  Cortes  and  as  an  appendix  to  the  Civil  Code,  the 
statutory  laws  which  should  be  retained  in  each  one  of  the  prov- 
inoes  or  territories  where  they  are  now  existing. 

The  day  on  which  such  work  shall  be  accomplished,  it  will  be 
seen,  and  perhaps  on  account  of  the  several  civil  laws  of  general 
<^aracter  now  existing,  that  the  differences  which  separate  the 
Castilian  from  the  legislation  of  the  provinces  are  not  many. 


112     The  Civii.  Law  in  Spain  and  Spanish-America. 

If  the  conflicting  differences  between  the  local  and  common 
law,  peculiar  to  Spain  and  which  have  little  force  in  Cuba,  Puerto 
Bico  and  the  Philippines,  are  eliminated  from  the  Spanish  Civil 
Code,  and  a  few  amendments  in  harmony  with  United  States 
institutions  are  substituted  for  the  provisions  which  relate  to  mon- 
archical institutions,  there  would  result,  in  the  opinions  of  those 
familiar  with  the  subject,  a  most  excellen);  code  suitable  for  the 
people  of  Puerto  Rico  and  the  Philippines. 

PaoviNoiAL  OR  Local  Laws,   Not  Abrogated  by  the  Civil 
Code,  and  Their  Order  op  Preference. 

Order  of  preference  of  the  legal  measures  in  the  civil  laws  of 
Aragon,  Mallorca,  Catalonia,  Navarre  and  Viscaya,  after  the 
promulgation  of  the  Civil  Code. 

Articles  12,  13,  1976  and  16  of  the  Civil  Code,  are  bases  for 
their  determination,  and  are  as  follows : — 

"Art.  12.  Provisions  imder  this  title  in  as  far  as  they  determine 
the  effects  of  the  laws,  statutes,  and  general  rules  for  their  appli- 
cation, are  binding  in  every  province  of  the  Kingdom.  The  pro- 
visions contained  in  title  4,  Book  1,  are  similarly-binding. 

"  In  all  other  matters,  the  provinces  and  territories,  in  which 
local  law  (derecho  foral)  is  in  force,  shall  preserve  it,  for  the 
present,  in  its  entirety  without  suffering  any  alteration  in  its 
existing  juridical  regime,  whether  written  or  customary,  by  the 
publication  of  this  code  which  shall  be  enforced  only  as  supple- 
mentary law  in  default  of  that  which  may  be  considered  as  such 
supplementary  law  by  their  special  laws. 

"Art.  13.  Notwithstanding  the  provisions  of  the  preceding  arti- 
cle, this  Code  shall  go  into  effect  in  Aragon  and  in  the  Balearic 
Islands  at  the  same  time  as  in  the  provinces,  not  under  local  law, 
in  so  far  as  it  may  not  oppose  those  provisions,  local  or  customary^ 
which  are  actually  in  force." 

Article  1976  is  cited  here  only  in  so  far  as  it  repeals  the  pro- 
visions of  the  Castilian  law,  but  not  those  of  the  local  law. 

Article  16  says:  "In  matters  which  are  governed  by  special 
laws,  the  deficiency  thereof  shall  be  supplied  by  the  provisions  of 
this  Code : "  which  means  that  the  Civil  Code  shall  govern  also 
as  first  suppletory  law  in  all  countries  governed  by  local  laws, 
in  so  far  as  matters  are  concerned  which  may  have  been  the  sub- 
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ject  of  special  laws,  such  as  the  Water  laws,  Mining  laws^  Intel- 
lectual, Industrial,  etc.,  property,  and  which,  according  to  the  said 
article  16,  are  still  in  force. 

According  to  said  bases,  as  appears  from  the  foregoing  pro- 
visions, the  order  of  preference  of  the  different  legal  measures  in: 
each  of  the  provinces,  where  local  laws  are  in  force  from  the  time.- 
of  the  promulgation  of  the  Civil  Code,  is  as  follows : — 

FIRST.     Aragoit. 

1.  Preliminary  title  of  the  Code,  in  so  far  as  its  provisions 
determine  the  effects  of  laws,  and  of  statutes  and  general  rules 
for  their  application;  and  Title  4,  Sook  1,  of  the  same,  in  the 
provisions  it  contains  relating  to  marriage. 

2.  General  Laws  of  the  Nation,  published  subsequently  to  the 
Royal  Decree  of  April  3,  1711,  in  which  the  Civil  law  of  Aragon 
was  again  sanctioned,  unless  it  is  stated  therein  that  they  do 
not  affect  the  local  laws  of  Aragon. 

3.  The  local  laws  of  Aragon,  and  the  Compilation  of  1547. 

4.  The  ObservanciaSj  that  is,  the  uses  and  customs,  compiled 
in  1407. 

6.  Natural  reason  or  equity. 

6.  The  Civil  Code,  in  force  since  May  1,  1889,  as  suppletory 
law,  "  in  so  far  as  it  may  not  oppose  those  provisions,  local  or 
customary,  which  are  actually  in  force  *' 

SECOND.  Baleabio  Islands.  (Ancient  Kingdom  of  Mal- 
lorca.) 

1.  The  preliminary  title  of  the  Civil  Code  and  Title  4  of  Book 
1  of  the  same,  in  the  terms  mentioned  for  Aragon. 

2.  Laws  subsequent  to  the  Eoyal  Decree  of  November  28, 1715. 

3.  The  Royal  Ordinances  and  Privileges  (Beales  PragnuUicas 
y  privilegios)  applied  from  ancient  times  in  said  territory. 

4.  The  usages,  customs  and  constitutions  of  Catalonia. 

5.  The  Civil  Code,  in  force  since  May  1,  1889,  as  suppletory 
law,  and  "  in  so  far  as  it  may  not  oppose  those  provisions,  local 
or  customary,  which  are  actually  in  force.^' 

THiKD.     Catalonia. 

1.  The  preliminary  title  of  the  Civil  Code  and  Title  4  of  Book 
1,  of  the  same  in  the  terms  aforementioned. 
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2.  The  general  laws  subsequent  to  the  decree  of  Nueva  Planta, 
fiinless  it  is  stated  therein  that  they  do  not  affect  the  local  laws. 

3.  The  U stages.  Constitutions,  Capitulos  or  Ados  de  Corte, 
Fragmaticas,  Concordias,  Sentencias  reales  and  arbitrales,  which 

•<3onstitute  the  Recopilacion  of  the  Catalonian  law. 

4.  The  Ecclesiastical  law,  in  the  order  of  preference  of  its 
iTespective  measures,  as  first  special  suppletory  law. 

5.  The  Roman  Civil  Law,  also  with  its  respective  preference, 
ijilso  as  special  suppletory  law  of  the  second  order. 

6.  The  Civil  Code,  in  force  since  May  1, 1889,  as  last  suppletory 
'law,  in  the  absence  of  the  two  preceding  which  are  specially  of 
the  legislation  of  Catalonia;  excepting  the  provisions  of  article 
16  with  regard  to  the  matters  governed  by  special  laws  of  general 
application  to  the  entire  Peninsula,  with  regard  to  which  and  to 
the  other  elements  of  the  same  the  Code  will  have  a  prior,  pre- 
ferred and  to  a  certain  extent  exclusive  place  in  the  suppletory 
Jaw,  in  the  territory  of  Catalonia. 

lFOURTH.     I^avaree. 

1.  The  preliminary  title  of  the  Civil  Code  and  Title  4  of  Book 
1  of  the  same,  in  the  terms  aforementioned. 

%,  The  laws  of  this  century,  passed  in  general  session  of  the 
'Cortes,  which  are  applicable  to  Navarre,  according  to  the  law 
-of  August  16,  1841. 

3.  The  laws  enacted  subsequent  to  the  Novisima  Recopilacion 
'of  Navarre. 

4.  The  Novisima  Recopilacion  of  Navarre. 

5.  The  general  laws  of  Navarre  and  their  amendments.  (Ame- 
joramientos.) 

'  6.  The  Roman  Law,  as  first  special  suppletory  law. 

7.  The  laws  of  Partida,  as  second  special  suppletory  law. 

8.  The  Civil  Code,  in  force  since  May  1,  1889,  as  general  and 
subsidiary  suppletory  law  to  the  two  preceding,  which  are  the 
•special  ones;  with  the  exception  aforementioned,  with  regard  to 
article  16  of  the  Civil  Code,  with  regard  to  the  matters  governed  by 
special  laws,  enacted  for  the  entire  Peninsula. 

FIFTH.     Vizcaya.     (Territory.) 

1.  The  preliminary  title  and  Title  4  of  Book  1  of  the  Civil  Code, 
in  the  terms  mentioned  in  the  preceding  orders  of  preference. 
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2.  The  general  laws  subsequent  to  October  25, 1839,  unless  they 
oontain  an  exception  leaving  the  local  laws  in  force. 

3-  The  Coleccion  de  Fueros,  denominated  Privilegios,  fravr 
quezas  y  libertades  de  los  caballeros  hijos-dalgo  del  Muy  Noble  y 
Muy  Leal  Senorio  de  Yizcaya, 

4.  The  law  of  Castile,  prior  to  the  Code,  as  special  suppletory 
law  in  this  f oral  region. 

5.  The  Civil  Code,  in  force  since  May  1,  1889,  as  general  and 
subsidiary  suppletory  law  to  the  previous  special  one,  with  the 
aforementioned  exception  with  regard  to  Catalonia  and  !N'avarre, 
with  respect  to  article  16  of  the  Code,  as  to  the  matters  which  are 
governed  by  special  laws  enacted  for  the  entire  Peninsula. 
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ROYAL  DECREE. 


Upon  the  proposal  of  the  Minister  of  Colonies  (Ultramar)^ 
approved  by  the  Council  of  Ministers; 

In  the  name  of  my  August  Son,  the  King  D.  Alfonso  XIII^ 
and  as  Queen  Kegent  of  the  Kingdom, — 

I  decree  the  following : — 

Article  1.  The  Civil  Code  in  force  in  the  Peninsula,  enac- 
ted in  conformity  with  the  provisions  of  the  law  of  May  11,  1888^ 
and  approved  by  Royal  Decree  of  the  24th  instant,  is  hereby  ex- 
tended to  the  Islands  of  Cuba,  Puerto  Rico,  and  the  Philippines. 

Art.  2.  This  Code  will  go  into  effect  in  the  aforesaid  Islands- 
twenty  days  after  its  publication  in  the  official  papers  of  the  same. 

Art.  3.  In  harmony  with  the  provisions  of  art.  1  of  the  same- 
Code,  the  laws  shall  go  in  force  in  the  Colonial  provinces,  twenty 
days  after  their  promulgation,  it  being  understood  that  this  shall 
be  considered  as  made  the  day  on  which  their  insertions  in  the- 
official  papers  of  the  Islands  terminate. 

Given  at  San  Ildefonso,  the  thirty-first  day  of  July,  1889. 

MARIA  CRISTINA. 

The  Minister  of  the  Colonies, 

Manuel  Becerra. 
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CIVIL   CODE. 


[The  laws  on  which  the  different  chapters  and  subjects  are  based  are  cited 
in  footnotes,  and  references  to  Spanish- American  civil  codes  in  notes  under 
the  corresponding  articles;  the  following  abbreviations  are  used:  Arg. — 
Argentina,  Col. —  Colombia,  Guat. —  Guatemala,  Mex. —  Mexico,  Uru. —  Uru- 
guay.] 


PRELIMINABY  TITLE. 

Laws,  their  effect,  and  getieral  rules  for  their  application* 

Article  1.  Laws  shall  be  binding  in  the  Peninsula^  the  adjacent 
Islands,  the  Canaries,  and  African  territory,  subject  to  Peninsular 
legislation,  twenty  days  after  their  promulgation,  if  it  is  not  other- 
wise provided  in  them. 

The  promulgation  is  understood  to  be  made  upon  the  day  of  the 
termination  of  the  insertion  of  the  law  in  the  (Official)  Gazette. 

Col.  11,  12;  Chile,  6,  7,  8;  Uru.  1;  Peru,  1;  Guat.  Ij  Mex.  2. 

2.  Ignorance  of  the  law  does  not  excuse  from  compliance  with 
the  same. 

Arg.  20;  Col.  9;  Cliile,  8;  Uru.  2;  Mex.  21. 

3.  Laws  shall  not  have  a  retroactive  effect,  unless  the  contrary  is 
provided  in  them. 

Arg.  3;  Col.  13;  Chile,  9;  Guat.  2;  Uru.  7;  Mex.  6. 

4.  Acts  executed  against  provisions  of  law  are  null,  except  in  the 
cases  in  which  the  same  law  orders  their  validity. 

•Digesto,  book  1,  tit  3,  laws  22,  42;  id.,  book  21,  tit.  2,  law  6;  id.,  book 
5,  tit.  5,  law  3;  id.,  book  22,  tit.  0,  law  9.  Codigo,  book  1,  tit.  18,  law  10; 
id.,  book  6,  tit.  32,  law  2;  id.,  book  1,  tit.  14,  laws  5,  7,  14.  Inatituciones, 
book  5,  tit.  2,  par.  9.  Auto  acordado  del  Consejo  de  Castilla,  1767 ;  id.,  Oct. 
24,  1786.  Constitution  of  1812,  art.  156.  Royal  Order,  Sept.  22,  1836.  Law 
o<  Nov.  28,  1837,  Royal  Orders  of  May  4,  1838,  and  Sept.  14,  1839.  Royal 
Deoree,  March  9,  1851,  arte.  1,  2,  3.  Fuero  Juzgo,  book  2,  tit.  1,  law  3.  Fuero 
Real,  book  1,  tit  6,  law  4.  Part  1,  tit.  1,  laws  20,  21;  id.  6,  tit  14,  law  31. 
Nov.  Kecop.,  book  3,  tit.  2,  law  2.  Fuero  Juzgo,  book  2,  tit.  1,  laws  1,  2. 
Part.  3,  tit.  14,  law  15;  id.  5,  tit.  11,  laws  28,  38;  id.  6,  tit.  9,  law  32;  id.  6, 
tit  1,  law  9.  Nov.  Recop.,  book  10,  tit.  1,  laws  6,  7,  17 ;  id.,  book  3,  tit.  2,  law 
11.    Penal  Code,  art.  368.    Part.  1,  tit.  1,  law  15. 
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Eights  conceded  by  the  laws  may  be  renounced,  provided  they  are 
not  contrary  to  public  interest  or  order,  or  prejudicial  to  a  third 
person. 

Arg.  18,  19;  Col.  6,  par.  2,  15;  Chile,  10,  11,  12;  Peru,  7;  Mex.  7. 

6.  Laws  are  abrogated  only  by  other  subsequent  laws,  and  the  dis- 
use or  any  custom  or  practice  to  the  contrary  shall  not  prevail  against 
their  observance. 

Arg.  17;  Mex.  8,  0;  Peru,  6;  Uru.  9,  par.  1;  Guat.  6,  11;  Col.  8;  Chile,  2. 

6.  Any  tribunal  which  refuses  to  give  sentence  on  the  pretext  of 
silence,  obscurity,  or  insufficiency  of  the  laws  shall  incur  responsibility 
therefor. 

When  there  is  no  law  exactly  applicable  to  the  point  in  contro- 
versy, the  custom  of  the  place  shall  be  applied,  and,  in  default  thereof, 
the  general  principles  of  law. 

Arg.  15,  16;  Guat.  17;  Col.  25  to  32:  Chile,  19  to  27;  Peru,  8,  9,  11;  Urn.  15. 

7.  If,  in  the  laws,  months,  days  or  nights  are  referred  to,  it  will 
be  understood  that  months  have  thirty  days,  days  twenty-four  hours, 
and  nights  from  the  setting  to  the  rising  of  the  sun. 

If  the  months  are  designated  by  their  names,  the  number  of  days 
which  they  respectively  contain  shall  be  computed. 

Arg.  23  to  29;  Col.  67;  Chile,  48. 

8.  Penal  laws,  police  laws,  and  those  of  public  security  are  binding 
on  all  those  who  reside  in  Spanish  territory. 

Arg.  1;  Col.  18;  Chile,  4;  Peru,  4. 

9.  Laws  relating  to  family  rights  and  obligations,  or  to  the  status, 
condition,  and  legal  capacity  of  persons  are  binding  on  Spaniards, 
even  when  residing  in  a  foreign  country. 

Arg.  6,  7,  8;  Col.  19;  Chile,  15;  Mtx.  13. 

10.  Personal  property  is  subject  to  the  laws  of  the  nation  of  the 
owner;  real  property  to  the  laws  of  the  country  in  which  it  is  situated. 

Nevertheless,  legal  and  testamentary  successions,  in  respect  to  the 
order  of  succeeding  as  well  as  to  the  amount  of  the  successional  rights 
and  the  intrinsic  validity  of  their  provisions,  shall  be  regulated  by  the 
laws  of  the  nation  of  the  person  whose  succession  is  considered,  whatj 
ever  may  be  the  nature  of  the  property  and  the  country  in  which  it 
may  be  found. 

Biscayans,  although  they  may  reside  in  towns,  shall  continue  to 
submit,  in  respect  to  the  property  they  possess  in  the  level  lands, 
to  law  15,  title  20  of  the  Fuero  of  Vizcaya. 

Arg.  10,  11;  Col.  20;  Chile,  16;  Mex.  14,  18;  Peru,  33,  34,  35;  Guat.  5. 
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11.  The  forms  and  solemnities  of  contracts,  wills,  and  other  public 
inBtruments  are  governed  by  the  laws  of  the  country  in  which  they  are 
executed. 

When  such  instruments  are  authorized  by  diplomatic  or  consular 
officials  of  Spain  in  a  foreign  land,  the  solemnities  required  for  their 
execution  by  Spanish  laws  shall  be  observed. 

Notwithstanding  the  provisions  of  this,  and  the  preceding  article, 
prohibitive  laws  concerning  persons,  their  acts  or  property,  and  those 
which  have  for  their  object  the  public  order  and  good  morals,  shall 
not  become  ineffective  by  laws  or  sentences  dictated  or  by  regula- 
tions or  conventions  agreed  upon  in  a  foreign  coimtry. 

Arg.  12;  Col.  21;  Chile,  17,  18;  Guat.  13;  Uni.  6;  par.  1;  Peru.  40,  679. 

12,  Provisions  under  this  title  in  as  far  as  they  determine  the  effects 
of  the  laws,  and  general  rules  for  their  application  are  binding  in 
every  province  of  the  Kingdom.  The  provisions  contained  in  title  4, 
book  1,  are  similarly  binding. 

In  all  other  matters,  the  provinces  and  territories,  in  which  local 
law  (derecho  foral)  is  in  force,  shall  preserve  it,  for  the  present,  in  its 
entirety  without  suffering  any  alteration  in  its  existing  juridical 
regime,  whether  written  or  customarj^  by  the  publication  of  this 
Code,  wlich  shall  be  enforced  only  as  supplementary  law,  in  default  of 
that  which  may  be  considered  as  such  supplementary  law  by  their 
special  laws. 

13,  Notwithstanding  the  provisions  of  the  preceding  article,  this 
Code  shall  go  into  effect  in  Aragon  and  in  the  Balearic  Islands  at  the 
same  time  as  in  the  provinces,  not  under  local  law,  in  so  far  as  it 
may  not  oppose  those  provisions,  local  or  customary,  which  are  actu- 
ally in  force. 

14.  In  accordance  with  the  provision  of  article  12,  what  is  estab- 
lished in  articles  9,  10,  and  11,  respecting  persons,  acts  and  property  of 
Spaniards  in  a  foreign  land,  and  that  of  foreigners  in  Spain,  is  appli- 
cable to  persons,  acts,  and  property  of  Spaniards  in  territories  or 
provinces  having  different  civil  legislation. 

16,  Family  rights  and  obligations,  those  relating  to  the  status,  con- 
dition, and  legal  capacity  of  persons,  and  those  of  testamentary  or 
intestate  succession,  declared  in  this  Code,  are  applicable : 

1.  To  persons  bom  in  common  law  (derecho  comun)  provinces  or 
territories  of  parents  subject  to  local  law,  if  the  latter,  during  the 
minority  of  the  children,  or  the  same  children  within  the  year  fol.- 
lowing  their  majority  or  emancipation,  declare  it  is  their  will  to 
subject  themselves  to  the  Civil  Code. 

2.  To  the  children  of  a  father,  and,  if  he  does  not  exist  or  is 
unknown,  of  the  mother  belonging  to  provinces  or  territories  subject 
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to  common  law,  even  when  bom  in  provinces  or  territories  where 
local  law  is  in  force. 

3.  To  those  who,  proceeding  from  provinces  or  territories  having 
local  law,  should  have  gained  a  residence  in  places  subject  to  com- 
mon law. 

For  the  effects  of  this  article,  a  residence  will  be  gained,  by  a  resi- 
dence of  ten  years  in  provinces  or  territories  subject  to  common  law, 
unless  the  interested  party,  before  the  termination  of  this  period, 
manifests  his  will  to  the  contrary;  or  by  a  residence  of  two  years, 
whenever  the  interested  party  manifests  this  to  be  his  will. 

Both  manifestations  should  be  made  before  a  municipal  judge  for 
the  corresponding  inscription  in  the  Civil  Begistry. 

In  every  case,  the  wife  shall  follow  the  condition  of  the  husband, 
and  the  children,  not  emancipated,  that  of  their  father,  and,  in 
his  default,  that  of  their  mother. 

The  provisions  of  this  article  are  of  reciprocal  application  to 
Spanish  provinces  and  territories  having  different  civil  legislation. 

16,  In  matters  which  are  governed  by  special  laws,  the  deficiency 
thereof  shall  be  supplied  by  the  provisions  of  this  Code. 

Col.  10;  Chile.  4. 
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TITLE  I. 

Spaniards  and  foreigners.* 

Article  17,  The  following  are  Spaniards: 

1.  Persons  bom  in  Spanish  territory. 

2.  Children  of  a  Spanish  father  or  mother,  although  they  may 
haye  been  bom  out  of  Spain. 

3.  Foreigners  who  have  obtained  letters  of  naturalization. 

4.  Those  who,  without  them,  have  gained  a  residence  in  any  place 
in  the  Monarchy. 

Peru,  30;  Chile,  66;  Arg.,  Mex.,  Guat.,  Col.,  refer  to  Constitution. 

18.  Children,  while  they  remain  under  the  parental  power  {patria 
potestad),  have  the  nationality  of  their  parents. 

In  order  that  those  bom  of  foreign  parents  in  Spanish  territory 
may  enjoy  the  benefits  granted  to  them  by  No.  1  of  article  17,  it  shall 
be  an  indispensable  requisite  that  the  parents  declare,  in  the  manner 
and  before  the  official  specified  in  article  19,  that  they  choose,  in  the 
name  of  their  children,  Spanish  nationality,  renouncing  any  other. 

Ai|^.  3. 

19,  Children  of  a  foreigner,  bom  in  Spanish  dominion,  should 
declare,  within  the  year  following  their  majority  or  emancipation,  if 
they  desire  to  enjoy  the  quality  of  Spaniards  which  article  17  con- 
cedes to  them. 

Those  who  are  in  the  Kingdom  shall  make  this  declaration  before 
the  official  in  charge  of  the  Civil  Registry  of  the  town  in  which  thejr 
reside;  those  who  reside  in  a  foreign  land,  before  one  of  the  consular 
or  diplomatic  agents  of  the  Spanish  government;  and  those  who  are 
in  a  country  in  which  the  government  has  no  agent  shall  address  the 
Spanish  Minister  of  State. 

Mex.  2.   3. 

•Digest©,  book  1,  tit.  6,  laws  7,  19,  24;  id.,  book  50,  tit.  1,  laws  22,  38,  par. 
3;  id.,  book  50,  tit.  1,  law  16;  id.,  book  50,  tit.  22,  law  3.  Codigo,  book  50, 
tit  16,  law  131;  id.,  book  12,  tit.  1,  law  13.  Constitutions  of  1812,  art.  5;  of 
June  18,  1837,  art.  1 ;  of  May  23,  1845,  art.  1 ;  of  June  6,  1869,  and  art.  1  of 
June  30,  1876.  Law  of  Civil  Registry,  arts.  101,  102,  103,  104,  105,  106,  107, 
108.  109,  112.  Constitutions  of  June  18,  1837,  art.  1;  of  May  23,  1845;  of  June 
6, 1869,  and  of  June  30,  1876,  art.  1,  par.  2.  Royal  Decree,  Nov.  17,  1852,  art 
1.   Nov.  Recop.,  book  6,  tit.  11,  law  9. 

(125) 
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20,  The  quality  of  a  Spaniard  is  lost  by  acquiring  naturalization 
in  a  foreign  country,  or  by  accepting  employment  from  another 
government,  or  by  entering  the  armed  service  of  a  foreign  power  with- 
out permission  of  the  King. 

21,  A  Spaniard  who  loses  this  quality  by  acquiring  naturalization 
in  a  foreign  country  can  recover  it,  upon  returning  to  the  Kingdom, 
by  declaring  before  an  official  in  charge  of  the  Civil  Registry  of  the 
domicile  which  he  elects  that  such  is  his  will,  in  order  that  the  official 
may  make  the  corresponding  inscription  therein,  and  by  renouncing 
the  protection  of  the  flag  of  such  country. 

22,  A  married  woman  follows  the  condition  and  nationality  of  her 
husband. 

A  Spanish  woman  who  marries  a  foreigner,  shall,  upon  dissolution 
of  the  marriage,  recover  Spanish  nationality  by  fulfilling  the  requisites 
expressed  in  the  previous  article. 

Peru,  41. 

23,  Any  Spaniard,  who  loses  this  quality  by  accepting  employment 
of  any  other  government,  or  by  entering  the  armed  service  of  a 
foreign  power  without  the  Eling's  permission,  shall  not  recover  Spanish 
nationality  without  previously  obtaining  the  royal  authorization. 

24,  Any  person,  bom  in  a  foreign  country  of  a  Spanish  father  or 
mother,  who  may  have  lost  Spanish  nationality  on  account  of  the 
parents  having  lost  it,  may  also  recover  it  by  complying  with  the 
conditions  prescribed  by  article  19. 

25,  In  order  that  foreigners  who  have  obtained  letters  of  naturali- 
zation or  gained  a  residence  in  any  place  in  the  Monarchy  may  enjoy 
Spanish  nationality,  they  have  to  previously  renounce  their  former 
nationality,  swear  to  the  Constitution  of  the  Monarchy,  and  inscribe 
themselves  as  Spaniards  in  the  Civil  Registry. 

28.  Sj{aniards  who  change  their  domicile  to  a  foreign  country, 
where  they  may  be  considered  as  natives  without  other  conditions 
than  that  of  residence  in  it,  in  order  to  preserve  their  Spanish  nation- 
ality, shall  be  required  to  manifest  that  such  is  their  will  before  the 
Spanish  diplomatic  or  consular  agent  who  shall  inscribe  them  in  the 
Registry  of  Spanish  residents,  as  well  as  their  consorts,  if  they  are 
married,  and  any  children  which  they  may  have. 

27,  Foreigners  enjoy  in  Spain  the  rights  which  the  civil  laws  con- 
cede to  Spaniards  with  the  exception  of  what  is  provided  in  article  2 
of  the  Constitution  of  the  State  or  in  international  treaties. 

Peni,  32.  33;  Guat.  51. 

28,  Corporations,  institutions,  and  associations  recognized  by  law 
and  domiciled  in  Spain  shall  enjoy  Spanish  nationality,  provided  they 
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possess  the  character  of  juridical  persons  in  accordance  with  the  pro- 
visions of  the  present  Code. 

Associations  domiciled  in  a  foreign  land  shall  have  in  Spain  the 
consideration  and  rights  which  treaties  or  special  laws  may  determine. 

Hex.  45;  Guat.  40. 

TITLE  II. 

Birth  and  extinction  of  civil  personality, 

CHAPTER  FIRST. 

Natural  persons.* 

Article  29,  Biri;h  determines  personality;  but  the  conceived  child 
is  considered  as  born  for  all  the  effects  favorable  to  it,  provided  that 
it  be  bom  with  the  conditions  which  are  expressed  in  the  following 
article. 

Col.  90;  Chile,  74;  Peru.  2,  3;  Arj?.  70;  Mex.  12. 

30.  For  civil  effects,  the  foetus  shall  only  be  considered  as  bom 
when  it  may  have  a  human  figure  and  shall  live  twenty-four  hours 
entirely  separate  from  the  mother  {seno  materno). 

Col.  90;  Chile,  74;  Guat.  22;  Peru,  4;  Arg.  70. 

31.  Priority  of  biri;h,  in  case  of  double  parturition,  gives  to  the 
first  bom  the  rights  which  the  law  recognizes  in  primogeniture. 

Peru,  8. 

32.  Civil  personality  is  extinguished  by  the  death  of  a  person. 
Minority,  insanity  or  imbecility,  state  of  being  deaf  and  dumb, 

prodigality,  and  civil  interdiction  are  only  restrictions  upon  juridical 
personality.  Those  who  are  in  any  of  these  conditions  are  susceptible 
of  rights  and  even  obligations  when  such  rights  or  obligations  arise 
from  the  facts  or  the  relations  between  the  properi;y  of  the  incapaci- 
tated and  a  third  person. 

Arg.  103,  par.  1,  56,  par.  2;  Col.  94;  Chile,  74;  Peru,  12  to  17,  28. 

33.  If  there  is  doubt,  between  two  or  more  persons  called  to 
succeed  each  other,  which  of  them  has  died  first,  he,  who  alleges  the 
prior  death  of  one  or  the  other,  shall  be  obliged  to  prove  it;  in  default 
of  proof,  it  will  be  presumed  that  they  both  died  at  the  same  time, 

•Puero  Juzgo,  book  4,  tit.  2,  laws  18,  19,  20.  Part.  4,  tit.  23,  law  3;  id.,  6, 
tit.  6,  laws  3,  6.  Fuero  Heal,  book  3,  tit.  6,  law  3.  Part.  4,  tit.  6,  law  5. 
Toro,  law  13.    Law  of  Civil  Marriage,  art.  68.    Part.  7,  tit.  33,  law  12. 
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and  the  transmission  of  rights  from  one  to  the  other  will  not  take 
place. 

Arg.  100;  Col.  05;  Chile,  70. 

34,  In  respect  to  the  presumption  of  the  death  of  an  absent  per- 
son and  its  effects,  the  provisions  of  title  8  of  this  book  shall  rule. 

CHAPTER  II. 
Juridical  persons,"^ 

Article  86,  The  following  are  juridical  persons: 

1.  Corporations,  associations,  and  institutions  of  public  interest 
recognized  by  law. 

Their  personality  begins  from  the  very  moment  in  which,  in  accord- 
ance with  law,  they  shall  have  become  validly  constituted. 

2.  Associations  of  private  interests,  whether  they  may  be  civile 
mercantile,  or  industrial,  to  which  the  law  concedes  proper  personality, 
independent  of  that  of  each  one  of  the  associates. 

Aig.  33,  30,  45;  Guat.  44,  45;  Col.  663;  Chile,  545;  Mex.  43. 

36.  The  associations,  to  which  No.  2  of  the  previous  article  refers, 
shall  be  governed  by  the  provisions  relative  to  the  contract  of  asso- 
ciation, according  to  the  nature  of  the  same. 

Guat.  47;  Col.  635;  Chile,  647. 

37,  The  civil  capacity  of  corporations  shall  be  regulated  by  the 
laws  which  have  created  or  recognized  them,  those  of  associations  by 
their  statutes,  and  those  of  institutions  by  the  rules  of  their  estab- 
lishment, duly  approved  by  administrative  authority,  when  such 
requirement  is  necessary. 

Guat.  46;  Col.  636;  Chile.  648;  Arff.  31;  Mex.  45. 

38,  Juridical  persons  can  acquire  and  possess  property  of  every  class, 
as  well  as  contract  obligations  and  enforce  civil  and  criminal  actions, 
in  conformity  with  the  laws  and  rules  of  their  constitution. 

The  Church  shall  be  governed,  in  this  particular,  by  what  has  been 
agreed  between  both  powers;  and  the  establishments  of  instruction 
and  beneficence  by  the  provisions  of  the  special  laws. 

Arg.  41;  Col.  643;  Chile.  556;  Mex.  700. 

39.  When  corporations,  associations,  and  institutions  have  ceased 
to  act,  because  of  the  expiration  of  the  periods  during  which  they 
should  legally  exist,  or  by  having  realized  the  ends  for  which  they 
were  constituted,  or  because  it  *has  become  impossible  to  apply  to 

♦Digeato,  book  46,  tit.  1,  law  22. 
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Buch  ends  the  activity  and  the  means  at  their  diBposal,  their  property 
shall  receive  the  application  which  the  laws  or  their  statutes  or  the 
clauses  of  their  foundation  have  assigned  to  them  in  anticipation  of 
such  cases. 

When  nothing  has  heen  previously  established,  the  property  shall 
be  applied  to  the  realization  of  similar  purposes  in  the  interests  of 
the  region^  province,  or  municipal  district  which  should  have  prin- 
cipally reaped  the  benefits  of  the  extinguished  institutions. 

Axg.  48,  60;  Col.  649;  ChUe,  661. 

TITLE  III. 

Domicile,'^ 

Article  40,  For  the  enforcement  of  the  rights  and  the  fulfillment 
of  civil  obligations,  the  domicile  of  natural  persons  is  the  place  of  their 
ususal  residence;  and,  in  certain  cases,  that  determined  by  the  Law 
of  Civil  Procedure. 

The  domicile  of  diplomatic  residents,  who  by  reason  of  their  duties 
in  a  foreign  land  enjoy  the  rights  of  eztra-territoriality,  shall  be  the 
last  domicile  which  they  had  when  in  Spanish  territory. 

Col.  78;  Chile,  50;  Peru,  44  to  50;  Arg.  89;  Guat.  60;  Mex.  26;  Uru.  25. 

41,  When  neither  the  law  which  has  created  or  recognized  them, 
nor  the  statutes  or  rules  of  their  foundation  shall  fix  the  domicile  of 
juridical  persons,  it  shall  be  understood  that  they  have  it  at  the  place 
where  their  legal  representation  is  established  or  where  they  exercise 
the  principal  functions  for  which  they  were  established. 

Arg.  90;  Guat.  70;  Col.  86;  Uru.  37. 

TITLE  IV. 

Marriage.\ 

CHAPTER  FIEST. 
General  proznsion. 

SECTION  FIEST. 
Forms  of  marriage. 

Article  42,  The  law  recognizes  two  forms  of  marriage,  the  canoni^ 
cal  which  all  who  profess  the  Catholic  religion  should  contract,  an4 

'Municipal  law,  Oct.  2,  1877,  arts.  12,  13;  Law  of  Civil  Procedure,  arts.  64 
to  69;  Supplement  to  Nov.  Recop.,  law  2,  tit.  26,  law  7. 

t  Digesto,  book  4,  tit.  3,  law  22,  par.  7 ;  id.,  book  23,  law  67,  par.  1 ;  id., 
book  23,  tit.  2,  law  39;  id.,  book  24,  tit.  3,  law  22,  par.  8;  id.,  book  47,  tit.  10, 
law  2;  id.,  book  48,  tit.  6,  law  11,  par.  3.  Codigo,  book  6,  tit.  15,  law  8;  id., 
book  5,  tit.  17,  law  8,  pars.  4,  5;  id.,  book  8,  tit.  47,  law  9.    Novela,  117,  chap. 
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the  civil,  which  shall  be  celebrated  in  the  manner  provided  in  this 
Code. 

Arg.  167,  183;  Guat  119;  Col.  113,  140;  Chile,  117,  118;  Peru,  156;   Urn. 

87.  80. 

SECTION  SECOND. 

Prozisions  common  to  both  forms  of  marriage. 

Article  43,  Future  espousals  do  not  cause  obligation  to  contract 

marriage.     No  tribunal  shall  entertain  a  complaint  in  which  their 

fulfillment  is  claimed. 

Ouat  114,  105;  Col.  110,  111;  Chile,  08,  00;  Arg.  116;  Mex.  160;  Pern.  120  to 
131;  Uru.  85. 

44.  When  the  promise  has  been  made  in  a  public  or  private  docu- 
ment by  a  person  of  age^  or  by  a  minor,  assisted  by  the  person  whose 
consent  is  necessary  in  order  to  celebrate  the  marriage,  or  when  the 
banns  have  been  published,  the  one  who  refuses  to  marry,  without 
just  cause,  shall  be  obliged  to  indemnify  the  other  party  for  the 
expenses  which  he  or  she  may  have  incurred  by  reason  of  the  promised 
marriage. 

An  action  in  order  to  recover  the  indemnity  for  expenses,  to  which 
the  previous  paragraph  refers,  can  be  exercised  only  within  a  year 
counted  from  the  day  of  the  refusal  to  celebrate  the  marriage. 

Col.  112;  Chile,  100;  Peru,  123,  124,  125,  135;  Arg.  160. 

46,  Marriage  is  forbidden: 

1.  To  the  minor  who  has  not  obtained  consent  and  to  a  person  of 
age  who  has  not  asked  the  advice  of  the  persons  to  whom  it  pertains 
to  authorize  one  or  the  other,  in  the  cases  provided  for  by  law. 

2.  To  the  widow,  during  the  three  hundred  and  one  days  following 
the  death  of  her  husband,  or  before  child-birth  if  she  should  have 
been  left  pregnant,  and  to  the  woman  whose  marriage  may  have 

14;  id.,  117,  chap.  7.  Part.  3,  tit.  2,  law  5:  id.,  4,  tit.  2,  laws  1,  7;  id.,  4,  tit. 
4,  law  17;  id.,  4,  tit.  3,  laws  1,  5;  id.,  4,  tit.  0,  law  2;  id.,  4,  tit.  11,  law  23; 
id.,  4,  tit.  12,  law  3;  id..  4,  tit.  13,  laws  1,  13;  id.,  4,  tit.  17,  law  3;  id..  5,  tit 
4,  law  50;  id.,  6,  tit.  3,  laws  5,  7;  id.,  7,  tit.  4,  law  50.  Nov.  Recop.,  book 
10,  tit.  1,  laws  11,  12,  13;  id.,  book  10,  tit.  2,  laws  4,  5,  18;  id.,  book  10,  tit 
20,  law  10.  Fuero  Juzgo,  book  3,  tit  1,  laws  2,  8;  id.,  book  3,  tit  2,  law  1; 
id,,  book  3,  tit.  4.  law  1;  id.,  book  8,  tit.  2,  law  2;  id.,  book  3,  tit.  1,  laws 
2,  5,  6,  13,  14;  id.,  book  3,  tit  2,  laws  4,  6.  Fuero  Viejo,  book  5,  tit  1,  laws 
1,  2.  Rescripts,  March  23,  1776;  April  10,  1803.  Sentences,  May  12,  1866; 
Sept.  28,  1880;  October  10,  1861.  Royal  Decree,  Dec.  26,  1700.  Tore,  laws 
47,  40,  82.  Laws  June  20,  1862,  arte.  12,  13,  15,  par.  182,  art.  13,  last  par.; 
June  20,  1852,  arts.  1,  2,  3,  4,  5,  6.  Law  of  Civil  Marriage,  June  18,  1870,  art 
4,  number  5,  arts.  6,  44,  45,  47,  48,  40,  50,  53,  54,  55,  70,  81,  82,  87,  88,  80,  00, 
04.  07. 
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been  declared  null,  under  the  same  circumstances  and  limitations^  to 
be  counted  from  her  legal  separation. 

3.  To  the  guardian  and  his  or  her  descendants  with  respect  to 
persons  whom  such  guardian  may  have  or  may  have  had  under 
charge,  until  the  guardianship  has  terminated  and  the  accoimts  of  the 
same  have  been  approved,  except  in  the  cases  where  the  father  of  the 
person,  subject  to  guardianship,  has  authorized  the  marriage  in  a  will 
or  in  a  public  instrument. 

Mex.  166,  174;  Uru.  106,  111;  Col.  117,  173,  140;  Chile,  107,  128,  116;  Guat. 
122,  129,  199;  Peru.  146. 

46,  The  consent,  referred  to  in  No.  1  of  the  preceding  article, 
ought  to  be  granted  to  the  legitimate  children  by  the  father;  in  his 
default,  or  where  he  is  impeded,  the  power  to  grant  it  devolves,  in 
this  order,  upon  the  mother,  the  paternal  and  maternal  grandparents, 
and,  in  defaiilt  of  all  of  them,  upon  the  family  council. 

Becognized  natural  children  or  children  legitimated  by  royal  con- 
cession should  ask  such  consent  of  those  who  have  recognized  or 
legitimated  them,  of  their  ascendants,  and  of  the  family  council,  in  the 
order  stated  in  the  preceding  paragraph. 

Adopted  children  shall  ask  such  consent  of  the  adopting  father, 
and,  in  his  default,  of  the  persons  of  the  natural  family  upon  whom 
it  may  devolve. 

Other  illegitimate  children  should  obtain  the  consent  of  their 
mother,  when  she  is  lawfully  known,  that  of  the  maternal  grandpar- 
ents, in  similar  cases,  and,  in  default  of  the  above,  that  of  the  family 
council. 

It  pertains  to  the  heads  of  foimdling  institutions  to  give  consent 
for  marriage  to  those  educated  therein. 

Guat.  125,  126;  Col.  116,  117,  118,  119,  120;  Chile,  107;  Aig.  169;  Peru,  147, 
148,  152;  Uru.  106,  109;  Mex.  172. 

47,  Children  of  age  are  obliged  to  ask  the  advice  of  the  father, 
and,  in  his  default,  of  the  mother.  If  they  should  not  have  obtained 
it,  or  it  should  be  unfavorable,  the  marriage  cannot  be  celebrated 
until  three  months  after  the  petition  is  made. 

48,  The  consent  and  the  favorable  advice  for  the  celebration  of  a 
marriage  should  be  proven,  upon  the  latter  being  asked,  by  a  docu- 
ment authorized  by  a  civil  or  ecclesiastical  Notary  or  the  Municipal 
Judge  of  the  petitioners  domicile. 

When  the  consent  has  been  asked  in  vain,  the  lapse  of  time,  to 
which  the  preceding  article  refers,  shall  be  proven  in  the  same 
manner. 

Peru,  149;  Col.  117;  Guat  140. 
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49,  None  of  those  called  to  give  their  conBent  or  advice  is  obliged 
to  make  known  the  reasons  for  granting  or  denying  it,  nor  is  there  any 
remedy  against  such  dissent. 

Arg.  170;  Col.  121;  Guat  128;  Chile,  112;  Peru,  160,  151. 

60.  When,  notwithstanding  the  prohibition  of  article  45,  the  persons 
comprehended  within  it  get  married,  their  marriage  shall  be  valid; 
but  the  contracting  parties,  without  prejudice  to  the  provisions  of  the 
Penal  Code,  shall  remain  subject  to  the  following  rules: 

1.  The  marriage  shall  be  imderstood  as  contracted  with  the  absolute 
separation  of  property,  and  each  consort  shall  retain  the  dominion 
and  administration  of  that  which  belong  to  him  or  her,  making  as  his 
or  her  own  all  the  fruits,  although  with  the  obligation  of  propor- 
tionally contributing  to  the  support  of  the  marriage  charges. 

2.  Neither  one  of  the  consorts  shall  receive  from  the  other  any- 
thing by  donation  or  by  will. 

The  provisions  of  the  two  preceding  rules  shall  not  apply  in  the 
cases  of  No.  2  of  article  45,  when  dispensation  has  been  obtained. 

3.  When  one  of  the  consorts  is  a  minor,  not  emancipated,  he  shall 
not  receive  the  administration  of  his  property  until  he  attains 
majority. 

In  the  meantime,  he  shall  only  have  a  right  to  support  which  shall 
not  exceed  the  net  income  from  his  property. 

4.  In  the  cases  of  No.  3  of  article  45,  the  guardian  shall,  besides,  lose 
the  administration  of  the  property  of  the  ward  during  her  minority. 

Col.  124;  Chile,  114;  Peni,  165;  Arg.  177;  Guat.  138;  Mex.  176. 

61.  Civil  or  canonical  marriage  shall  produce  no  civil  effects,  when 
either  one  of  the  consorts  is  already  lawfully  married. 

Guat.  120;  Peru,  142;  Mex.  163;  Col.  140;  Qiile,  103. 

62.  Matrimony  is  dissolved  by  the  death  of  one  of  the  consorts. 

Peru,  134;  Uru.  171;  Col.  162;  Chile,  123;  Arg.  219. 

SECTION  THIKD. 

Proof  of  marriage. 

Article  63,  Marriages,  celebrated  before  this  Code  went  into  effect, 
shall  be  proven  in  the  manner  established  by  the  former  laws.  Those 
contracted  afterwards  shall  be  proven  only  by  the  certification  of  the 
record  of  the  Civil  Registry,  unless  the  books  thereof  have  not 
existed  or  have  disappeared,  or  a  question  is  pending  before  the  courts, 
in  which  cases  all  kinds  of  proof  are  admissible. 

Uru.  40,  41 ;  Arg.  179. 
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54,  In  the  cases  referred  to  in  paragraph  second  of  the  previous 
article^  the  constant  possession  of  the  status  of  the  parents,  united  to 
the  certifications  of  the  births  of  their  children  as  legitimate  ones, 
shall  be  one  of  the  means  of  proof  of  the  marriage  of  the  parents,  if  it 
is  not  shown  that  one  of  the  two  was  bound  by  another  previous 
marriage. 

Uru.  49;  Arg.  179. 

65,  A  marriage  contracted  in  a  foreign  country,  where  such  acts 
are  not  subject  to  a  regular  or  authenticate  registration,  may  be 
proven  by  any  of  the  means  of  proof  admitted  by  law. 

Aig.  179. 

SECTIOIT  FOUETH. 

Rights  and  obligations  between  husband  and  wife. 

Article  66,  The  consorts  are  obliged  to  live  together,  to  be  faithful 
to  and  mutually  help  each  other. 

Uru.  127;  Guat.  149,  161,  162;  Col.  176;  Chile,  131;  Peru,  177,  174;  Mex. 
198;  Arg.  184,  186. 

67,  The  husband  is  obliged  to  protect  the  wife  and  the  latter  to 
obey  the  husband. 

Guat.  160;  Mex.  201;  Peru,  176;  Uru.  128;  Arg.  186. 

58,  The  wife  is  obliged  to  follow  her  husband  wherever  he  may 
establish  his  residence.  The  tribunals,  nevertheless,  may,  with  just 
cause,  exempt  her  from  this  obligation  when  the  husband  changes 
his  residence  beyond  the  seas  or  to  a  foreign  country. 

Guat.  161;  Arg.  187;  Peru,  176;  Col.  178;  Chile,  133;  Uru.  129;  Guat.  161. 

59,  The  husband  is  the  administrator  of  the  property  of  the  con- 
jugal society,  except  when  stipulated  to  the  contrary,  and  that  pro- 
vided in  article  1384. 

When  he  is  under  eighteen  years  of  age,  he  cannot  administer  with- 
out consent  of  his  father,  and,  in  his  default,  without  that  of  the 
mother,  and,  in  default  of  both,  without  that  of  his  guardian. 

Neither  can  he  appear  in  a  suit  in  court  without  the  assistance  of 
«id  persons. 

In  no  case,  until  he  has  attained  majority,  can  the  husband,  without 
the  consent  of  the  persons,  mentioned  in  the  preceding  paragraph, 
borrow  money,  burden  nor  alienate  the  real  property. 

Uru.  130;  CoL  180;  Chile,  136;  Guat.  162;  Peru,  180,  181;  Mex.  205; 
Arg.  ise. 
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80,  The  husband  is  the  representative  of  his  wife.  She  cannot, 
without  his  permission^  appear  in  a  suit  by  herself  or  through  an 
attorney. 

Nevertheless,  she  does  not  require  such  permission  to  defend  her- 
self in  a  criminal  proceeding,  or  for  bringing  suit  or  defending  herself 
in  suits  with  her  husband,  or  when  she  may  have  obtained  habilitation 
in  conformity  with  what  the  law  of  Civil  Procedure  may  provide. 

Peru,  170,  184,  185,  186;  Uru.  131,  132;  Arg.  188;  Guat.  153,  156;  Col.  182; 
Chile,  136;  Hex.  206«  212. 

61,  Neither  can  the  wife,  without  the  permission  or  power  of  her 
husband,  acquire  (property)  by  an  onerous  or  lucrative  title,  alienate 
her  property  or  bind  herself,  except  in  the  cases  and  with  the  limi- 
tation established  by  law. 

Peru,  182;  Uru.  134;  Arg.  189;  Col.  182;  Chile,  137;  Mex.  207. 

62,  Acts,  executed  by  the  wife,  contrary  to  the  provisions  of  the 
preceding  articles,  are  null  and  void,  except  when  they  involve  things 
which  by  their  nature  are  destined  for  the  ordinary  consumption  of 
the  family,  in  which  case,  purchases  made  by  the  wife  shall  be  valid. 

Purchases  of  jewels,  furniture  and  precious  objects,  made,  without 
the  permission  of  the  husband,  shall  only  be  confirmed  when  he  may 
have  consented  that  his  wife  should  have  the  use  and  enjoyment  of 
such  objects. 

Urn.  141;  Arg.  100;  Col.  192;  Chile,  147;  Guat.  148. 

63,  The  wife,  without  permission  of  the  husband,  can : 

1.  Execute  a  will. 

2.  Exercise  the  rights  and  fulfill  the  duties  which  pertain  to  her 
in  respect  to  legitimate  and  recognized  natural  children  whom  she 
may  have  had  by  another,  and  in  respect  to  the  property  of  the  same. 

Col.  182;  Chile,  130;  Guat.  155,  165;  Arg.  101;  Mex.  413. 

64,  The  wife  shall  share  the  honors  of  the  husband,  except  those 
which  may  be  strictly  and  exclusively  personal,  and  shall  retain  them 
as  long  as  she  does  not  contract  a  new  marriage. 

65,  Only  the  husband  and  his  heirs  can  claim  the  nullity  of  the 
acts  executed  by  the  wife  without  competent  permission  or 
authorization. 

Uru.  144;  Guat.  163;  Arg.  102;  Peru,  187;  Mex.  214. 

66,  What  is  established  in  this  section  is  understood  without 
prejudice  to  the  provisions  of  the  present  Code,  about  absence,  inca- 
pacity, prodigality,  and  interdiction  of  the  husband. 

Mex.  211. 
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SECTION  FIFTH. 
Effects  of  nullity  of  marriage  and  divorce. 

Article  67,  The  civil  effects  of  petitions  and  decrees  about  the 
nullity  of  marriage  and  about  divorces  can  only  be  obtained  before 
the  ordinary  tribunals. 

Mex.  166,  168;  Peru,  13S;  Chile,  168,  103;  Arg.  202;  Guat.  166. 

68.  After  the  petitions,  which  are  referred  to  in  the  preceding 
article,  are  interposed  and  admitted,  the  following  provisions  shall  be 
adopted  during  the  pendency  of  the  suit : 

1.  To  separate  the  consorts  in  every  case. 

2.  To  place  the  wife  imder  protection  in  the  cases  and  in  the  form 
provided  by  the  Law  of  Civil  Procedure. 

3.  To  place  the  children  under  the  care  of  one  or  both  of  the  con- 
sorts, as  may  be  proper. 

4.  To  provide  for  the  support  of  the  wife  and  the  children  who  do 
not  remain  under  the  power  of  the  father. 

5.  To  decree  the  necessary  measures  to  prevent  the  husband,  who 
may  have  given  cause  for  the  divorce,  or  against  whom  the  petition 
for  nullity  of  the  marriage  has  been  instituted,  from  causing  injury  to 
the  wife  in  the  administration  of  her  property. 

Mex.  266;  Col.  157,  158;  Guat.  167,  173,  182,  183,  184,  185, 188;  Peru,  204,  203, 
202,  201,  205,  206,  207;  Arg.  203,  205,  211,  213. 

69.  Marriage  contracted  in  good  faith  produces  civil  effects^ 
although  it  may  be  declared  null  and  void. 

When  good  faith  has  existed  on  the  part  of  one  of  the  consorts 
alone,  it  shall  produce  civU  effects  only  as  to  this  one  and  the  children. 

Gk)od  faith  is  presiuned,  if  the  contrary  is  not  shown. 

When  bad  faith  has  existed  on  the  part  of  both  consorts,  the  mar- 
riage shall  only  produce  civil  effects  in  respect  to  the  children. 

Col.  148,  150;  Arg.  230,  231,  232;  Uru.  183;  Guat.  192;  Mex.  302,  303,  304; 
Peru.  170,  171. 

70.  When  the  nullity  of  the  marriage  has  been  finally  decreed,  tlie 
sons  over  three  years  of  age  shall  remain  under  the  care  of  the  f ather, 
and  the  daughters  under  the  care  of  the  mother,  if  there  should  have 
been  good  faith  on  the  part  of  both  consorts. 

When  good  faith  may  have  existed  on  the  part  of  only  one  of  the 
consorts,  the  children  of  both  sexes  shall  remain  under  this  one's 
power  and  care. 

When  both  are  guilty  of  bad  faith,  the  court  shall  decide  as  to  the 
disposition  of  the  children  in  the  form  provided  for  in  paragraph  secr 
end  of  No.  2  of  article  73. 
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The  sons  and  daughters,  under  three,  years  of  age,  shall  remain 
under  the  care  of  the  mother,  in  every  case,  until  they  complete  this 
age,  unless  on  account  of  special  reasons  the  sentence  has  disposed 
otherwise. 

Arg.  213;  Uru.  174;  Col.  149;  Mex.  306  to  308. 

71,  The  provisions  of  the  first  and  second  paragraphs  of  the  preced- 
ing articles  shall  not  be  effective,  if  the  parents,  by  common  agree- 
ment, shall  provide  otherwise  for  the  care  of  the  children. 

72,  The  final  decree  of  nullity  shall  produce,  in  respect  to  the 
property  of  the  marriage,  the  same  effects  as  the  dissolution  by  death; 
but  the  consort  who  has  acted  in  bad  faith  shall  have  no  rights  to  the 
profits  of  the  conjugal  society  (gananciales). 

When  both  have  acted  in  bad  faith,  that  shown  by  one  shall  be  a 
set  off  against  the  other. 

Mex.  2180,  2181,  2195,  2196;  Uru.  186. 

78,  A  decree  of  divorce  shall  produce  the  following  effects: 

1.  The  separation  of  the  consorts. 

2.  The  children  to  remain  or  be  put  under  the  power  and  protec- 
tion of  the  innocent  consort. 

When  both  are  guilty,  a  guardian  shall  be  provided  for  the  children 
in  conformity  with  the  provisions  of  this  Code.  • 

Nevertheless,  when  the  decree  has  not  provided  otherwise,  the 
mother,  in  every  case,  shall  have  in  her  care  the  children  under  three 
years  of  age. 

Upon  the  death  of  the  innocent  consort,  the  guilty  one  shall  recover 
the  parental  power  and  his  or  her  rights,  when  the  cause  which  gave 
origin  for  the  divorce  should  have  been  adultery,  violence  to  the  per- 
son, or  grave  acts  of  contumely  {injurias  graves). 

When  the  causes  are  different,  a  guardian  shall  be  appointed  for  the 
children. 

The  deprivation  of  the  parental  power  and  of  its  rights  shall  not 
exempt  the  guilty  consort  from  the  fulfillment  of  the  obligations 
which  this  Code  imposes  upon  him  or  her  in  respect  to  the  children. 

3.  The  guilty  consort  diall  lose  all  that  may  have  been  given  or 
promised  him  or  her  by  the  innocent  one  or  by  any  other  person  in 
consideration  for  such  one;  and  the  innocent  consort  shall  keep  all 
that  he  has  received  from  the  guilty  one,  being  able,  besides,  to  claim 
forthwith  all  that  may  have  been  promised  by  the  guilty  one. 

4.  The  separation  of  the  property  of  the  conjugal  society,  and  the 
loss  of  the  administration  of  that  of  the  wif  e^  if  the  husband  should 
possess  it,  and  is  the  one  who  gave  cause  for  the  divorce. 
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The  retention  by  the  innocent  husband  of  the  administration,  if 
he  should  have  it,  of  the  property  of  the  wife  who  shall  only  have  the 
right  to  be  supported. 

Col.  166;  Chile,  174;  Guat.  165,  182,  183,  184,  172,  173,  174;  Peru,  208,  210, 
202,  212,  209,  213;  Uru.  102  to  170. 

74.  Beconciliation  determines  the  suit  for  divorce  and  leaves,  with- 
out subsequent  effects,  the  decree  dictated  in  respect  thereto;  but  the 
consorts  must  give  notice  of  it  to  the  tribunal  who  has  or  may  have 
cognizance  of  the  suit. 

The  effects  of  the  decree  shall  subsist  in  respect  to  the  children, 
without  prejudice  to  the  provision  of  the  preceding  article,  when  it  is 
fcunded  on  the  attempt  or  connivance  of  the  husband  or  of  the  wife 
to  corrupt  the  sons  or  to  prostitute  their  daughters,  in  which  case,  if 
the  sons  and  daughters  still  continue  under  the  parental  power,  the 
tribunals  shall  adopt  convenient  measures  in  order  to  protect  them 
from  corruption  or  prostitution 

Mex.  268,  271,  273,  276;  Peru,  216,  217;  Chile,  178;  Col.  167;  Arg.  218;  Guat. 
179,  180. 

CHAPTEE  SECOND. 
Canonical  marriage.* 

Article  76.  The  requisites,  form,  and  solemnities  for  the  celebra- 
tion of  canonical  marriages  shall  be  governed  by  the  provisions  of  the 
Catholic  Church  and  of  the  Holy  Council  of  Trent,  accepted  as  laws 
of  the  Kingdom. 

Uru.  87;  Chile,  117;  Peru,  156;  Arg.  167. 

76,  Canonical  marriage  shall  produce  all  the  civil  effects  in  respect 
to  the  persons  and  property  of  the  consorts  and  their  descendants. 

Arg.  107.  168. 

77,  A  municipal  judge  or  other  state  official  shall  be  present  at  the 
act  of  celebration  of  the  canonical  marriage  with  the  sole  object  of 
Yerifying  the  immediate  inscription  of  it  in  the  Civil  Registry. 

For  this  object,  the  contracting  parties  are  obliged  to  give  notice 
in  writing  to  the  respective  Municipal  Judge,  twenty-four  hours,  at 
least,  before  the  day,  hour,  and  place  where  the  marriage  is  to  be  cele- 

•  Fuero  Keal,  book  3,  tit.  1,  law  7.  Partidas  4,  tit.  10,  law  7.  Nov.  Recop., 
book  1,  tit.  1,  law  13.  Royal  Decree,  Feb.  9,  1876,  par.  1,  art.  5,  par.  1,  art  1, 
par.  1,  art.  2.  Royal  Order,  Feb.  19,  same  year,  approying  precepts  for  execu- 
tion of  preceding  decree,  arts.  2,  4.  Precepts,  Feb.  19,  1895,  for  the  execution 
of  the  decree  dated  9  of  same  month  and  year,  art.  5.  Council  of  Trent,  ses- 
iioii  24,  Bull  of  Bonifado  XIV,  Satis  vobiB, 
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brated,  incurring,  if  they  do  not  do  so,  a  fine  of  from  five  to  eighty 
pesetas. 

The  Municipal  Judge  shall  give  a  receipt  for  the  notice  from  the 
contracting  piuiiies.  Should  he  decline  to  give  it,  he  shall  incur  a 
fine,  which  shall  not  be  less  than  twenty  nor  exceed  one  hundred 
pesetas. 

The  celebration  of  the  canonical  marriage  shall  not  be  proceeded 
with  without  the  presentation  of  said  receipt  to  the  parochial  priest. 

If  the  marriage  is  celebrated  without  the  presence  of  the  Municipal 
Judge  or  his  representative,  notwithstanding  that  the  contracting 
parties  may  have  advised  him  of  it,  the  transcription  of  the  certificate 
of  the  canonical  marriage  to  the  Civil  Registry  shall  be  done  at  his 
expense,  besides  he  shall  pay  a  fine  which  shall  not  be  less  than  twenty 
nor  exceed  one  hundred  pesetas.  In  this  case,  the  marriage  shall 
produce  all  its  civil  effects  from  the  moment  of  its  celebration. 

If  the  contracting  parties  should  be  to  blame  for  not  having  given 
notice  to  the  Municipal  Judge,  they  can  remedy  the  defect,  asking 
for  the  inscription  of  the  marriage  in  the  Civil  Eegistry. 

In  this  case,  the  marriage  shall  produce  no  civil  effects,  except  from 
its  inscription. 

78.  Those  who  contract  canonical  marriage  in  articulo  mortis  shall 
give  notice  to  the  official  in  charge  of  the  Civil  Registry,  at  any  time 
whatever  prior  to  its  celebration,  and  prove,  in  any  manner  whatever, 
that  they  have  fulfilled  this  duty. 

The  penalties  imposed  upon  contracting  parties  who  omit  this 
requisite  shall  not  be  applicable  to  the  case  of  marriage  in  articulo 
mortis,  when  it  is  shown  that  it  was  impossible  to  give  timely  notice. 

In  every  case,  in  order  that  the  marriage  may  produce  civil  effects 
from  the  date  of  its  celebration,  the  sacramental  certificate  shall  be 
inscribed  in  the  Registry  within  ten  days  next  following. 

79.  The  secret  marriage  of  conscience,  celebrated  before  the 
church,  is  not  subject  to  any  formality  of  the  civil  order,  neither  shall 
it  produce  civil  effects,  except  from  the  moment  of  its  publication  by 
virtue  of  its  inscription  in  the  Registry.  This  marriage  shall,  never- 
theless, produce  civil  effects  from  its  celebration,  if  both  contracting 
parties,  of  common  accord,  shall  ask  the  bishop  who  may  have  author- 
ized it  for  a  copy  of  the  entry  made  in  the  secret  Registry  of  the 
bishopric,  and  shall  directly  send  it,  with  the  proper  secrecy,  to  the 
Direccion  General  of  the  Civil  Registry  asking  for  its  inscription. 

For  this  purpose  the  Direccion  General  shall  keep  a  special  and 
secret  Registry  with  the  necessary  precautions  that  the  contents  of 
such  inscriptions  may  not  be  known,  until  the  interested  parties  ask 
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that  they  may  be  given  publicity  by  tranfiferring  the  same  to  the 
Municipal  Registry  of  their  domicile. 

80.  The  cognizance  of  suits  for  nullity  and  divorce^  in  case  of 
canonical  marriages^  belong  to  the  ecclesiastical  tribuniJs. 

Arg.  201;  Peru,  138. 

81.  When  a  suit  for  divorce  or  nullity  of  marriage  is  commenced 
before  the  ecclesiastical  tribunal^  it  belongs  to  the  civil  tribunal  to 
dictate^  upon  the  petition  of  the  party  interested,  the  dispositioiui 
referred  to  in  article  68. 

Ouat.  166;  Arg.  202,  203. 

82.  A  final  decree  for  nullity  or  divorce  of  canonical  marriage  shall 
be  inscribed  in  the  Civil  Begistry,  and  shall  be  presented  to  the  ordi- 
nary tribunal  in  order  to  ask  for  its  execution  as  to  the  part  relating 
to  civil  effects. 

Guat.  168. 

CHAPTEK  THIRD. 

Civil  marriage.* 
SECTION"  FIBST. 

Capacity  of  contracting  parties. 

Article  83,  The  following  cannot  contract  marriage: 

1.  Males^  until  they  have  attained  the  full  age  of  fourteen,  and 
females  until  they  have  attained  the  full  age  of  twelve. 

Marriage  contracted  by  person  imder  puberty  shall,  nevertheless, 
be  ipso  facto  validated,  without  the  necessity  of  an  express  declara- 
tion, if  a  day  after  having  arrived  at  the  legal  age  of  puberty,  they 
should  have  lived  together  without  having  brought  suit  against  its 
validity,  or  if  the  woman  should  have  conceived  before  the  legal  age 
of  puberty,  or  before  having  established  such  suit. 

2.  Those  who  were  not  in  the  full  exercise  of  their  reason  at  the 
time  of  contracting  marriage. 

3.  Those  who  suffered  from  physical,  absolute,  or  relative  impotency 
for  the  purposes  of  generation,  prior  to  the  celebration  of  the  mar- 
riage, in  a  patent,  perpetual  or  incurable  manner. 

4.  Those  ordained  in  sacris  and  those  professed  in  an  approved 

■ — 

•Law  of  avil  Marriage,  arts.  4,  6,  7,  9,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20, 
21,  22,  23,  24,  25,  26,  31,  par.  1,  33,  35,  37,  38,  41,  42,  43,  56,  83,  85,  86,  92,  last 
par.  93.  Eegfulation  of  the  same  law,  Dec.  13,  1870,  art.  37,  40,  41,  42,  44,  45, 
46, 48,  par.  2,  number  9,  49,  67.  Part.  4,  tit.  1,  law  1;  id.  4,  tit.  2,  law  5;  id.  4, 
tit  10,  law  4.    Novela,  122,  chaps.  8,  9;  id.  117,  chap.  9. 
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religious  canonical  order^  boimd  by  a  solemn  pledge  of  chastity^  ex- 
cept those  who  may  have  obtained  the  corresponding  canonical  dis- 
pensation. 

5.  Those  that  are  already  lawfully  married. 

Mex.  164,  281,  280,  63;  Peru,  141,  142;  Uru.  00;  Guat.  120. 

84s.  Neither  can  the  following  contract  marriage  between  them- 
selves: 

1.  The  ascendants  or  descendants  by  legitimate  or  natural  con- 
sanguinity  or  affinity. 

2.  Collaterals  by  legitimate  consanguinity  up  to  and  including  the 
fourth  degree. 

3.  Collaterals  by  legitimate  affinity  up  to  and  including  the  fourth 
degree. 

4.  Collaterals  by  natural  consanguinity  or  affinity  up  to  and  in- 
cluding the  second  degree. 

5.  The  adopting  father  and  mother  and  the  adopted;  the  latter 
and  the  surviving  consort  of  the  adopters,  and  the  adopters  and  the 
surviving  consort  of  the  adopted. 

6.  The  legitimate  descendants  of  the  adopter  with  the  adopted, 
while  the  relation  of  adoption  lasts. 

7.  Adulterers  who  have  been  condemned  by  a  final  sentence. 
Those  who  have  been  condemned  as  authors  or  author  and  accom- 
plice of  the  death  of  the  consort  of  any  of  the  parties. 

Guat.  120;  Uru.  90;  Peru,  142;  Mex.  163. 

86.  The  government,  with  just  cause,  can,  on  petition  of  a  party, 
dispense  the  impediment  included  in  Xo.  2  of  article  46;  the 
third  and  fourth  degrees  of  collateral  relationship  by  legitimate  con- 
sanguinity; the  impediments  growing  out  of  legitimate  or  natural 
affinity  between  collateral,  and  those  referring  to  the  descendants  of 
the  adopter. 

SECTION  SECOND. 

Celebration  of  marriage. 

Article  86,  Those  who,  in  conformity  with  article  42,  desire  to 
contract  marriage  in  the  manner  determined  in  this  Code,  shall  pre- 
sent to  the  Municipal  Judge  of  their  domicile  a  declaration  signed  by 
both  contracting  parties,  in  which  appears: 

1.  The  names,  surnames,  ages,  professions,  domiciles  or  residences 
of  the  contracting  parties. 

2.  The  names,  surnames,  professions,  domiciles  or  residences  of  the 
parents. 
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Certificates  of  birth  and  of  the  status  of  the  contracting  parties,  the 
consent  or  advice,  if  required,  and  dispensations,  when  necessary, 
shall  accompany  this  declaration. 

Guat.  139,  140;  Col.  126  to  129. 

87.  Marriages  shall  be  celebrated  personally  or  by  a  proxy  to  whom 
a  special  power  has  been  granted;  but  the  presence  of  the  contracting 
party  who  is  domiciled  or  resides  in  the  district  of  the  Judge  who  is 
to  authorize  the  marriage  shall  always  be  necessary. 

The  name  of  the  person  with  whom  the  marriage  is  to  be  celebrated 
shall  be  expressed  in  the  special  power,  and  such  j>ower  shall  be  valid 
1^  before  its  celebration,  the  person  so  authorized  should  not  have 
been  notified  in  an  authentic  form  of  the  revocation  of  the  power. 

Guat.  136«  143. 

88.  When  the  Municipal  Judge,  selected  for  the  celebration  of  the 
marriage,  should  not  be  at  the  time  (of  the  district)  of  both  contract- 
ing parties,  two  declarations  shall  be  presented,  one  before  the  Muni- 
cipal Judge  of  each  contracting  pariy,  expressing  which  of  the  two 
Judges  they  have  chosen  for  the  celebrations  of  the  marriage,  and,  in 
both  courts,  the  proceedings  which  are  established  in  the  following 
articles  shall  be  observed. 

89.  After  the  petition  has  been  ratified  by  both  parties,  the  Munici- 
pal Judge  shall  order  that  edicts  or  proclamations  shall  be  posted  for 
fifteen  days  announcing  the  pretension  with  all  the  details,  indicated 
in  article  86  and  requiring  those  who  have  information  of  any  impedi- 
ment thereto  to  denounce  it. 

Similar  edicts  shall  be  sent  to  the  Municipal  Judge  of  the  towns  in 
which  the  interested  parties  have  lived  or  been  domiciled,  during  the 
last  two  years,  requiring  that  they  be  posted  in  the  place  of  the  hold- 
ing of  their  public  court  for  the  period  of  fifteen  days,  and  that,  after 
the  lapse  of  this  time,  they  should  be  returned  with  a  certification  of 
aaid  requisite  having  been  fulfilled  and  whether  or  not  any  impedi- 
ment has  been  denounced. 

Uru.  91,  92. 

90.  Soldiers  in  active  service  who  may  intend  to  contract  marriage 
shall  be  dispensed  from  publishing  such  edicts  outside  of  the  place 
▼here  they  reside,  if  they  present  certificates  that  they  are  unmarried, 
issned  By  the  commanding  oflScer  of  the  military  body  to  which  they 
belong. 

91.  When  the  interested  parties  are  foreigners,  and  have  not  re- 
sided two  years  in  Spain,  they  shall  prove,  by  a  certificate  in  due  form 
given  by  competent  authori^,  that  in  the  territory  where  they  have 
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had  their  domicile  or  residencey  during  the  last  two  years^  publication 
has  been  made  of  the  marriage  which  they  intend  to  contract  with  all 
the  solemnities  which  are  required  in  said  place. 

92.  In  all  other  cases,  the  government  can  dispense  with  the  publi- 
cation of  the  banns  on  account  of  serious  causes,  properly  approved. 

93.  N'otwithstanding  what  is  provided  in  the  preceding  articles, 
the  Municipal  Judge  shall  authorize  the  marriage  of  a  person  who  is 
in  imminent  danger  of  death,  whether  he  is  domiciled  in  the  place  or 
is  a  transient. 

This  marriage  shall  be  considered  as  conditional,  until  the  previous 
single  status  of  the  contracting  parties  be  legally  established. 

94.  Paymasters  of  war  vessels  and  captains  of  merchantmen  shall 
authorize  marriages  which  are  celebrated  on  board  (ship)  in  imminent 
danger  of  death. 

These  marriages  shall  also  be  considered  as  conditional. 

96,  The  provision  of  the  preceding  article  is  applicable  to  the  com- 
manders of  military  bodies  in  the  field  in  default  of  a  Municipal 
Judge,  respecting  members  of  the  same  who  intend  to  celebrate  mar- 
riage, in  articulo  mortis. 

96.  When  the  fifteen  days,  which  are  referred  to  in  article  89, 
have  elapsed  without  any  impediment  having  been  denoimced,  and 
the  Municipal  Judge  has  no  knowledge  of  any  such,  he  shall  proceed 
with  the  celebration^  of  the  marriage  in  the  manner  and  form  pre- 
scribed in  the  Code. 

When  a  year  elapses  from  the  publication  of  the  banns  without 
the  marriage  taking  place,  the  marriage  shall  not  be  celebrated  with- 
out a  new  publication. 

97.  When,  before  the  celebration  of  the  marriage,  any  person 
should  appear  opposing  it  and  alleging  a  lawful  impediment,  or  the 
Municipal  Judge  should  have  knowledge  of  any  such,  he  shall  suspend 
the  celebration  of  the  marriage,  until  the  truth  or  falseness  of  the 
impediment  is  established  in  a  final  sentence. 

98.  All  those  who  have  knowledge  of  a  pretension  of  a  marriage 
are  obliged  to  denounce  any  impediment  known  to  them. 

Such  denouncement  having  been  made,  it  shall  be  transmitted  to 
the  Public  Attorney,  who,  if  he  finds  any  legal  foundations  therefor, 
shall  establish  opposition  to  the  marriage. 

Only  private  parties  who  may  have  an  interest  in  preventing  the 
marriage  shall  by  themselves  formalize  the  opposition,  and  in  both 
cases  such  opposition  shall  be  followed  in  conformity  with  the  Law 
of  Civil  Procedure,  giving  it  the  form  of  an  incidental  question 
(tramitacion  de  los  incidentes). 

Uru.  93. 
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99,  When^  by  a  final  sentence^  the  alleged  impediments  are  declared 
false^  he,  who  taking  them  as  a  basis  formalized  in  his  name  the 
opposition  to  the  marriage,  remains  obliged  to  make  indemnity  for 
damages  and  injuries. 

Uru.  95. 

100.  The  marriage  shall  be  celebrated  by  the  contracting  parties 
appearing  before  the  Municipal  Judge,  or  one  of  them  and  the  per- 
son to  whom  the  absentee  may  have  granted  a  special  power  to  repre- 
sent him,  accompanied  by  two  witnesses  of  lawfid  age  and  without 
legal  impediments. 

Forthwith,  the  Municipal  Judge,  after  reading  articles  56  and  57 
of  this  Code,  shall  ask  each  one  of  the  contracting  parties  if  they 
persist  in  the  resolution  to  celebrate  the  marriage,  and  if  he  must 
actually  perform  it;  and,  if  both  reply  affirmatively,  he  shall  draw 
up  the  act  of  marriage  with  all  the  circumstances  necessary  to  make 
it  appear  that  the  requirements,  provided  in  this  section,  have  been 
complied  with. 

The  act  shall  be  signed  by  the  Judge,  the  contracting  parties,  the 
witnesses  and  the  Secretary  (clerk)  of  the  Court. 

Consuls  and  vice-consuls  shall  exercise  the  functions  of  Municipal 
Judges  in  marriages  of  Spaniards,  celebrated  in  foreign  countries. 

Guat.  143,  144,  145;  Uru.  96. 

SECTION  THIED. 
Nullity  of  marriage. 

Article  101.  The  following  marriages  are  null: 

1.  Those  celebrated  between  persons  to  whom  articles  83  and  84 
refer,  except  in  cases  of  dispensation. 

2.  Those  contracted  by  error  as  to  the  person,  or  by  compulsion  or 
serious  fear  which  avoids  the  consent. 

3.  Those  contracted  by  the  abductor  with  the  abducted,  while  the 
latter  is  in  the  former's  power. 

4.  Those  which  are  celebrated  without  the  intervention  of  a  com- 
petent Municipal  Judge  or  of  the  person  who  must  authorize  it  in  his 
place,  and  without  the  presence  of  the  witnesses,  required  by  article 
100. 

Mex.  280,  289,  180,  184,  191;  Peru,  160,  161,  162,  163,  165,  144;  Uru.  175,  176; 
Col.  140;  Guat.  191. 

102.  The  action  to  ask  for  the  nullity  of  the  marriage  belongs  to 
the  consorts,  to  the  Public  Attorney,  and  to  any  persons  whatever 
who  may  have  interest  in  it. 
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The  cases  of  abduction^  error,  force  or  fear  are  excepted,  in  which 
cases  only  the  consort,  who  may  have  suffered  from  it,  can  exercise 
it;  and  that  of  impotency,  in  which  the  action  belongs  to  one  or  the 
other  consort  and  to  the  persons  who  may  have  an  interest  in  the 
nullity. 

The  action  lapses,  and  the  marriage  shall  be  confirmed,  in  their 
respective  cases,  when  the  consorts  having  lived  together  during  six 
months  after  the  error  has  disappeared  or  after  the  force  or  the  cause 
of  the  fear  has  ceased,  or  if,  after  the  abducted  party  having  recov- 
ered liberty,  he  or  she  should  not  have  interposed  a  demand  for  nullity 
during  said  term. 

Guat.  144;  Peru,  164;  Mex.  286,  287,  290,  292,  293,  295,  288. 

103,  The  civil  tribunals  shall  take  cognizance  of  the  suits  for 
nullity  of  marriages,  celebrated  in  conformity  with  the  provisions  of 
this  chapter,  shall  adopt  the  measures,  indicated  in  article  68,  and 
shall  give  sentence  definitely. 

Arg.  277;  Guat.  169,  191. 

SECTION"  FOURTH. 

Divorce, 

Article  104,  Divorce  only  produces  the  suspension  of  the  life  in 
common  of  the  consorts. 

Mex.  239;  Arg.  198,  205,  209;  Peru,  191;  Guat.  165;  Col.  152. 

105,  The  legitimate  causes  for  divorce  are : 

1.  Adultery  on  the  part  of  the  wife,  in  every  case,  and  on  the  part 
of  the  husband,  when  public  scandal  or  disgrace  of  the  wife  results 
from  it. 

2.  Personal  violence  actually  inflicted  or  grave  acts  of  contumely 
(in juries  graves). 

3.  Violence  exercised  bv  the  husband  over  the  wife  in  order  ta 
oblige  her  to  change  her  religion. 

4.  The  proposal  of  the  husband  to  prostitute  his  wife. 

5.  The  attempts  of  the  husband  or  wife  to  corrupt  their  sons  or  to 
prostitute  their  daughters,  and  the  connivance  in  their  corruption  or 
prostitution. 

6.  The  condemnation  of  a  consort  to  cadena  perpetua*  or  to  reclu- 
sion  perpetua.\ 

Mex.  240,  242,  246;  Peru,  192;  Uru.  148;  Arg.  204;  Guat.  170. 

*  To  perpetually  wear  chains  and  be  confined  outside  of  the  Islands  of  Cuba 
and  Puerto  Rico  (P.  C.  104). 

t  To  be  perpetually  imprisoned  at  forced  labor  within  or  without  the  Island* 
of  Cuba  and  Puerto  Rico  (P.  C.  108). 
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106,  Only  the  innocent  consort  can  petition  for  divorce. 

Col.  156;  Uni.  149;  Mex.  262;  Arg.  204,  226,  227. 

107.  The  provision  of  article  103  shall  be  applicable  to  suits  for 
divorce  and  their  incidents. 

TITLE  V. 
Paternity  and  filiation. 

CHAPTEE  FIRST. 
Legitimate  children* 

Article  108,  Children^  bom  after  one  hundred  and  eighty  days 
next  following  the  celebration  of  marriage,  and  before  three  hun- 
dred days  next  following  its  dissolution,  or  the  separation  of  the  con- 
Borts,  shall  be  presumed  legitimate  children. 

Against  this  presumption  no  other  proof  shall  be  admitted  than 
that  of  the  physical  impossibility  of  the  husband  to  have  had  access 
to  his  wife,  during  the  first  one  himdred  and  twenty  days  of  these 
three  hundred  next  preceding  the  birth  of  the  child. 

Guat.  200,  202;  Hex.  314,  315;  Arg.  240,  246;  Uru.  190,  192. 

109.  A  child  shall  be  presumed  to  be  legitimate,  even  though  the 
mother  should  have  declared  against  its  legitimacy,  or  should  have 
been  condemned  as  an  adulteress. 

Urn.  193;  Arg.  266;  Goat  203. 

110.  The  child,  bom  within  one  hundred  and  eighty  days  next 
following  the  celebration  of  a  marriage,  shall  be  presumed  to  be  legiti- 
mate, if  any  of  the  following  circumstances  exist : 

1.  If  the  husband  knew,  previously  to  the  marriage,  that  his  wife 
▼as  pregnant. 

2.  If  he,  being  present,  has  consented  that  in  the  record  of  the 
hirth  his  name  should  be  given  to  the  child  delivered  by  his  wife. 

3.  If  he  has  expressly  or  tacitly  recognized  the  child  as  his  own. 

Unt  191;  Arg.  263;  Quat  212;  Mex.  318. 

HI.  The  husband  or  his  heirs  can  disavow  the  legitimacy  of  the 
child,  bom  after  the  expiration  of  three  hundred  days  next  following 
the  dissolution  of  the  marriage  or  the  actual  legal  separation  of  the 

^Digesto,  book  1,  tit.  5,  law  12;  id.,  book  1,  tit.  6,  law  6;  id.,  book  2,  tit. 
4|  law  5.  Part.  3,  tit.  14,  law  9;  id.  4,  tit.  23,  law  4;  id.  4,  tit.  14,  law  2.  Nov. 
Beeop.,  book  10,  tit.  5,  law  2.    Law  of  Civil  Marriage,  arts.  56,  57,  58,  59. 

10 
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consorts;  but  both  the  son  and  the  mother  shall  also  hare  a  li^t  to 
verify,  in  such  cases,  the  paternity  of  the  husband. 

Uru.  74;  Ai|f.  250;  GuAt  201;  Mex.  317. 

112.  The  heirs  can  contest  the  Intimacy  of  the  child  only  in  the 
following  cases: 

1.  If  the  husband  has  died  before  the  expiration  of  the  term  fixed 
for  instituting  his  action  in  court. 

!^.  If  he  dies  after  presenting  the  complaint  and  without  haying 
withdrawn  it. 

3.  If  the  child  was  bom  after  the  death  of  the  husband. 

Uru.  196;  Mex.  323;  Arg.  258;  Guat.  209,  208. 

113.  The  action  to  contest  the  legitimacy  of  the  child  shall  be  in- 
stituted within  two  months  next  following  the  inscription  of  the  birth 
in  the  Registry,  should  the  husband  be  in  the  same  place,  or,  in  cer- 
tain cases,  (if)  any  one  of  his  heirs  (should  be  present). 

When  they  are  absent,  the  term  shall  be  three  months  if  they  re- 
side in  Spain,  and  six  (months)  if  without  Spain.  When  the  birth  of 
the  child  has  been  concealed,  the  term  shall  commence  to  be  counted 
from  the  date  of  the  discovery  of  the  fraud. 

Mex.  320;  Arg.  258;  Guat.  208;  Uru.  195. 

114.  Legitimate  children  have  the  right: 

1.  To  bear  the  family  names  of  the  father  and  the  mother. 

2.  To  receive  support  from  the  same,  from  their  asc^idants,  and, 
in  certain  cases,  from  his  brothers  in"  accordance  with  article  143. 

3.  To  the  legitime  and  other  successional  rights  recognized  in  them 
by  this  Code. 

Arg.  205.  3.  566;  Guat.  237;  Mex.  218. 

CHAPTER  SECOND. 

Proofs  of  the  filiation  of  legitimate  children* 

Article  116.  The  filiation  of  legitimate  children  is  proven  by  the 
record  of  the  birth,  inscribed  in  the  Civil  Registry,  or  by  an  authentic 
instrument,  or  a  final  sentence  in  the  cases  to  which  articles  110  to 
113  of  the  preceding  chapter  refer. 

Guat.  223;  Arg.  263;  Uru.  40;  Mex.  332. 

116.  In  default  of  the  documents,  stated  in  the  preceding  article, 
filiation  shall  be  proven  by  the  constant  possession  of  the  status  of  a 
legitimate  child. 

Mex.  332;  Uru.  48. _«_.-^ 

•  Law  of  Civil  Marriage,  aria.  61,  62,  par.  1. 
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117.  In  default  of  the  records  of  birth,  authentic  documents,  a 
final  sentence,  or  possession  of  status,  legitimate  filiation  may  be 
proven  by  any  other  means,  provided  there  is  a  commencement  of 
proof  in  writing  coming  from  both  parents,  either  conjointly  or  sev- 
erally. 

Mex.  338. 

118.  Tlie  action  to  claim  its  legitimacy  belongs  to  the  child  during 
all  its  life  and  shall  be  transmitted  to  its  heirs,  should  it  die  during 
minority  or  be  a  limatic.  In  such  cases,  the  heirs  shall  have  a  term 
of  five  years  for  instituting  the  action. 

The  action  already  instituted  by  the  child  is  transmitted  by  its 
death  to  the  heirs,  if  it  has  not  before  become  void. 

Mez.  341,  342,  343;  Uru.  200;  Arg.  257;  Guat.  221,  222. 

CHAPTER  THIBD. 

LegitimcUed  children* 

Article  119.  Only  natural  children  can  be  le^timated. 

Natural  children  are  those  bom  out  of  marriage  of  parents  who,  at 
the  date  of  the  conception  of  the  child,  could  have  married  with  or 
without  dispensation. 

Urn.  202;  Arg.  311,  324;  Mex.  352,  358;  Gnat.  260. 

180.  Legitimation  may  be  obtained. 

1.  By  the  subsequent  marriage  of  the  parents. 

2.  By  Boyal  Concession. 

Guat.  258;  Mex.  353;  Uru.  203;  Arg.  311. 

121.  Children  can  only  be  considered  as  legitimated  by  a  subse- 
quent marriage,  when  they  have  been  recognized  by  the  parents  before 
or  after  the  celebration  of  such  marriage. 

Uru.  204;  Arg.  317;  Guat.  260;  Mex.  366. 

122.  Those  legitimated  by  subsequent  marriage  shall  enjoy  the 
lame  rights  as  legitimate  children.. 

Guat.  263;  Arg.  319;  Uru.  206;  Mex.  359. 

123.  Legitimation  shall  produce  its  effects  in  any  case  from  the 
date  of  the  marriage. 

Arg.  323;  Uru.  207;  Guat.  263. 

>  -  II...  III!  -I  ■■-  ■■■  ■  ■ 

•  Codigo,  book  3,  tit.  27,  law  5.  Fuero  Real,  book  3,  tit.  6,  laws  1,  2,  12, 
17.  Part.  4,  tit.  5,  law  5;  id.  4,  tit.  13,  law  1;  id.  4,  tit.  14,  laws  1,  2;  id.  4, 
tit.  16,  laws  1,  4,  5,  7,  9;  id.  4,  tit.  15,  laws  4,  5;  id.  4,  tit  13,  law  1.  Royal 
I>ecree,  July  6,  1803;  id.,  January  11,  1837.  Law  of  April  14,  1838,  arts.  1,  2, 
3,4. 
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124  The  legitimation  of  the  children  who  haye  died  before  the 
eelebration  of  the  marriage  shall  benefit  their  descendants. 

UriL  205;  Arg.  316;  6uat.  264,  266. 

126.  For  the  legitimation  by  Royal  Concession  the  following  re- 
qnirements  are  necessary:  * 

1.  That  legitimation  by  subsequent  marriage  may  not  be  possible. 

2.  That  it  may  be  asked  by  the  parents  or  by  one  of  them. 

3.  That  the  father  or  mother  asking  for  it  has  no  legitimate  chil- 
dren,  nor  children  legitimated  by  subsequent  marriage,  nor  descend- 
ants of  the  same. 

4.  That  if  the  party  asking  for  it  is  married,  he  has  to  obtain  the 
consent  of  the  other  consort. 

126.  Legitimation  by  Boyal  Concession  may  also  be  obtained  by  the 
child  whose  deceased  father  or  mother  has  shown  in  his  or  her  will 
or  in  a  public  instrument  a  desire  to  legitimate  it,  provided  the  con- 
dition stated  in  No.  3  of  the  preceding  article  is  complied  with. 

127.  Legitimation  by  Boyal  Concession  entitles  the  legitimated 
child: 

1.  To  bear  the  name  of  the  father  or  mother  who  has  asked  for  it. 

2.  To  receive  support  from  the  same  in  the  form  expressed  in 
article  143. 

3.  To  the  hereditary  share  prescribed  in  this  Code. 

128.  The  legitimation  may  be  contested  by  those  believing  that 
their  rights  may  be  injured  when  it  may  be  granted  to  persons  not 
having  the  legal  status  of  natural  children^  or  when  the  requirements 
set  forth  in  this  chapter  do  not  exist. 

Arg.  321. 

•  CHAPTER  FOURTH. 
lUegitimate  children* 

SECTION  FIRST. 
Recognition  of  natural  children. 

Article  129.  A  natural  child  may  be  recognized  by  the  father  and 
mother  conjointly  or  by  only  one  of  them. 

Ouat.  230,  236;  Arg.  325;  Hex.  364;  Uru.  210. 

ISO.  In  case  the  recognition  is  made  by  only  one  of  the  parents,  it 
shall  be  presumed  that  the  child  is  a  natural  one,  if  the  party  recogniz- 

*NoT.  Recop.,  book  10,  tit.  5,  law  1;  id.,  book  10,  tit  20,  law  6.  Part  4, 
tit  6,  laws  5,  6,  7;  id.  4,  tit.  19,  law  5;  id.  6,  tit  13,  laws  8,  9,  11.  Fuero  Beal, 
book  3,  tit  6,  law  1,  numbers  2,  3.    Law  of  May  16,  1835,  art.  2. 
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ing  it  had^  at  the  time  of  the  eonceptioii,  legal  capacity  to  contract 
marriage. 

131.  The  recognition  of  a  natural  child  shall  be  made  in  the  rec- 
ord of  birth,  by  will,  or  by  any  other  public  instrument. 

Guat.  229;  Arff.  318;  Hex.  367;  XJru.  108. 

132.  When  the  father  or  mother  alone  shall  make  the  recognition, 
he  or  she  shall  not  reveal  the  name  of  the  person,  the  other  parent  of 
the  child,  nor  express  any  circumstance  by  which  it  may  be  discovered. 
Public  bfScials  shall  not  authorize  any  document  infringing  such  a 
prescription.  If,  notwithstanding  this  prohibition,  they  should  make 
it,  they  will  incur  a  fine  of  125  to  500  pesetas,  and  besides  the  words 
containing  such  revelation  shall  be  stricken  out. 

Aig.  334;  Uru.  212;  Hex.  368,  369. 

183.  A  child  of  age  cannot  be  recognized  without  his  consent. 
When  the  recognition  of  the  minor  is  not  made  in  the  record  of  birth 
or  in  a  will^  the  judicial  approval,  after  a  hearing  of  the  Public  Attor- 
ney, shall  be  required. 

The  minor  may,  in  any  case,  contest  the  recognition  within  four 
years  next  following  its  majority. 

134.  The  recognized  natural  child  has  rights: 

1.  To  bear  the  name  of  the  person  recognizing  him. 

2.  To  receive  support  from  the  same  in  accordance  with  article  143. 

3.  To  receive,  in  the  proper  case,  the  hereditary  share  provided  for 
in  this  Code. 

Arg.  331«  337;  Mez.  683. 

186.  The  father  is  obliged  to  recognize  the  natural  child  in  the 
following  cases: 

1.  When  an  incontrovertible  paper  written  by  him,  expressly  recog- 
nizing his  paternity,  is  in  existence. 

2.  When  the  child  is  in  continuous  possession  of  the  status  of  a 
natural  child  of  the  defendant  father,  justified  by  direct  act  of  the 
same  father  or  his  family. 

In  cases  of  violation,  ravishing  or  rape,  the  provisions  prescribed 
in  the  Penal  Code  shall  be  followed  in  what  refers  to  the  recognition 
of  the  issue. 

Aig.  326. 

136.  The  mother  shall  be  obliged  to  recognize  the  natural  child : 
1.  When  the  child  is,  in  relation  to  the  mother,  included  in  any  of 
the  cases  set  forth  in  the  preceding  article. 
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2.  When  the  fact  of  the  delivery  and  the  identity  of  the  child  aie 
fuUy  proven. 

Axg.  325. 

187.  The  actions  for  the  recognition  of  natural  children  can  he 
instituted  only  during  the  life  of  the  presumed  parents,  except  in  the 
following  cases: 

1.  If  the  father  or  mother  have  died  during  the  minority  of  the 
child,  in  which  case^  it  may  commence  the  action  before  the  expira- 
tion of  the  first  four  years  after  its  majority. 

2.  If,  after  the  death  of  the  father  or  mother,  some  document,  be- 
fore unknown,  should  be  discovered  in  which  the  child  is  expressly 
recognized. 

In  this  case  the  action  should  be  commenced  within  six  months 
next  following  the  discovery  of  such  document. 

Arg.  325;  Mex.  386,  387. 

188.  The  recognition  made  in  favor  of  a  child  which  does  not  re- 
unite the  condition  of  the  second  paragraph  of  article  ;119,  or  in  which 
the  prescriptions  of  this  section  have  not  been  complied  with,  may  be 
contested  by  those  to  whom  it  may  cause  injury. 

Axg.  336;  Uru.  209. 

SECTION  SECOND. 

Other  illegitimate  children.* 

Article  139.  Illegitimate  children  not  having  the  legal  status  of 
natural  children  shall  only  have  the  right  to  claim  support  from  their 
parents  in  accordance  with  article  143. 

Hex.  384;  Arg.  343. 

140.  The  right  to  support,  referred  to  in  the  preceding  article,  can 
only  be  claimed : 

1.  If  the  paternity  or  maternity  is  inferr^  from  the  final  sentence 
rendered  in  a  criminal  or  civil  proceeding. 

2.  If  the  paternity  or  maternity  is  shown  in  an  incontrovertible 
document,  from  the  father  or  mother,  in  which  the  filiation  is  ex- 
pressly recognized. 

•Part.  4,  Ut.  15,  laws  1,  2;  id.  4,  tit.  19,  law  6;  id.  6,  tit.  13,  lawB  10,  11. 
Fuero  Real,  book  3,  tit.  10,  law  11;  id.  book  3,  tit.  6,  law  4.  Nov.  Recop.,  book 
10,  tit.  20,  laws  4,  5. 
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3.  In  reference  to  the  mother,  whenever  the  fact  of  the  delivery 
and  the  identity  of  the  child  are  proven. 

Uru.  222. 

141.  With  exception  of  the  cases  expressed  in  Nos.  1  and  2  of  the 
preceding  article,  no  complaint  shall  be  admitted  in  court  the  pur- 
pose of  which  may  be  to  investigate  either  directly  or  indirectly  the 
paternity  of  the  illegitimate  children  who  have  not  the  legal  status 
of  natural  children. 

Hex.  376,  377;  Arg.  341;  Uru.  220. 

TITLE  VI. 

The  support  of  relations,* 

Article  142.  It  is  understood  by  support  all  that  is  indispensable 
for  maintenance,  residence,  clothing  and  medical  assistance,  accord- 
ing to  the  social  standing  of  the  family. 

Support  includes  also  the  education  and  instruction  of  the  party 
receiving  it  when  he  is  a  minor. 

Gnat.  246;  Arg.  372;  Uru.  121;  Mex.  222,  223. 

143.  The  following  are  obliged  to  support  each  other  reciprocally 
to  the  whole  extent  specified  in  the  preceding  article : 

1.  The  consorts. 

2.  Legitimate  ascendants  and  descendants. 

3.  Parents  and  children  legitimated  by  Boyal  Concession  and  the 
legitimate  descendants  of  the  same. 

4.  Parents  and  the  recognized  natural  children,  and  the  legitimate 
descendants  of  such  children. 

Parents  and  illegitimate  children  not  having  the  legal  condition  of 
luitural  children,  owe  each  other,  as  support,  all  the  help  required  for 
their  subsistence.  Parents,  besides,  are  bound  to  bear  the  expenses 
of  the  elementary  instruction  of  the  children  and  of  teaching  them  a 
profession,  art,  or  office. 

Brothers  also  owe  to  legitimate  brothers,  even  when  only  on  the 
mother's  or  father's  side,  the  necessary  help  for  living,  when  by  a 
physical  or  moral  defect  or  for  any  other  cause  not  chargeable  to  the 
recipient,  he  may  not  be  able  to  procure  his  maintenance.    In  this 

•Part.  4,  tit.  19,  laws  1,  2,  3,  4,  6,  6,  12;  id.  7,  tit.  23,  law  6;  id.  4,  tit. 
2,  law  7;  id.  4,  tit.  15,  law  4.  Fuero  Real,  book  3,  tit.  8,  laws  1,  3.  Law  of 
Civil  Marriage,  art.  44,  63,  73,  74,  75,  76,  77,  78.  Law  of  Civil  Procedure,  art. 
1604.  Novela,  89,  chap.  12,  par.  6;  id.,  117,  chap.  7.  Digesto,  laws  3,  32  of 
9mM%  U^atiM. 
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help  is  comprised,  in  proper  cases,  the  indispensahle  expenses  for 
paying  the  elementary  instruction  and  for  the  learning  of  a  profes- 
sion, art,  or  office. 

Hex.  217;  Guat.  230;  Uru.  118,  120;  Arg.  367,  368,  369. 

144.  The  claim  for  support,  when  proper,  and  two  or  more  are 
obliged  to  give  it,  shall  be  made  in  the  following  order: 

1.  To  the  consort. 

2.  To  the  descendants  in  the  nearest  degree. 

3.  To  the  ascendants  in  the  nearest  degree  also. 

4.  To  the  brothers. 

Between  descendants  and  ascendants,  the  graduation  shall  be  regu- 
lated by  the  order  in  which  they  are  called  to  the  legitimate  succes- 
sion of  the  person  entitled  to  support. 

Arg.  367. 

145.  Whenever  the  obligation  of  giving  support  falls  on  two  or 
more  persons,  the  payment  of  the  pension  shall  be  divided  among 
them  at  a  rate  in  proportion  to  their  respective  capitals. 

However,  in  case  of  urgent  necessity  and  in  special  circumstances, 
the  Judge  may  oblige  only  one  of  them  to  pay  it  provisionally,  with- 
out prejudice  to  his  right  to  claim  from  the  other  obligated  parties 
the  shares  that  correspond  to  them. 

When  two  or  more  persons  entitled  to  it  claim  support,  at  the 
same  time,  from  the  same  persons  legally  bound  to  give  it,  and  such 
person  has  not  sufficient  means  to  bear  the  expense  of  all,  the  order 
established  in  the  preceding  article  shall  be  observed,  unless  the  per- 
sons claiming  the  support  are  the  consort  and  a  child  subject  to  the 
parental  power,  in  which  case,  the  latter  shall  be  preferred  to  the 
former. 

Arg.  375;  Mex.  226. 

146.  The  amoimt  of  support,  in  the  cases  included  in  the  four 
classes  of  article  143,  is  to  be  proportioned  to  the  capital  or  means 
of  the  person  giving  it  and  to  the  necessities  of  the  recipient. 

Uru.  122;  Mex.  226;  Guat.  246. 

147.  Support,  in  the  cases  to  which  the  preceding  article  refers, 
shall  be  increased  or  reduced  according  to  the  increase  or  decrease^ 
suffered  by  the  necessities  of  the  recipient  and  the  fortune  of  the 
person  obliged  to  give  it. 

148.  The  obligation  to  give  support  shall  be  binding  from  the 
moment  that  the  person  having  right  to  claim  it  may  require  it  for 
hia  maintenance,  but  it  shall  be  paid  only  from  the  date  of  the  claim. 
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Payment  shall  be  made  monthly,  in  advance,  and,  when  the  re- 
cipient dies,  his  heirs  shall  not  be  obliged  to  refund  whatever  shall 
have  been  received  in  advance. 

Ajg,  370. 

149.  The  person  obliged  to  give  support  may,  at  his  option,  satisfy 
it,  either  by  paying  the  pension  that  may  be  fixed  or  by  receiving  and 
maintaining  in  his  own  home  the  person  having  the  right  to  the  same. 

Max.  224. 

150.  The  obligation  to  support  ceases  with  the  death  of  the  person 
obliged  to  give  it,  even  if  he  pays  it  in  compliance  with  a  final  sen- 
tence. 

Aig.  374. 

161.  The  right  to  support  cannot  be  renounced  or  transferred  to  a 
third  party.  Neither  can  it  be  set  off  against  what  the  recipient  owes 
to  the  party  obliged  to  give  it. 

But  pensions  in  arrears  for  support  may  be  set  off  and  renounced 
and  the  right  to  claim  them  may  be  transferred  by  a  title  with  or 
without  consideration. 

Mez.  238;  Guat.  245;  Arg.  374;  Uiii.  124,  125,  126. 

152.  The  obligation  to  give  support  shall  cease : 

1.  By  the  death  of  the  recipient. 

2.  When  the  fortune  of  the  person  obliged  to  pay  it  is  reduced  to 
the  state  where  he  cannot  pay  it  without  disregarding  his  own  neces- 
sities and  those  of  his  family. 

3.  When  the  recipient  is  able  to  exercise  an  office,  profession  or 
industry  or  has  obtained  employment  or  improved  his  fortune  in  such 
a  manner  that  the  pension  for  support  may  not  be  necessary  for  his 
maintenance. 

4.  When  the  recipient,  be  he  a  forced  heir  or  not,  commits  any 
offense  which  may  cause  disinheritance. 

5.  When  the  recipient  is  a  descendant  of  the  person  obliged  to  give 
tapport,  and  such  necessity  is  caused  by  bad  conduct  or  by  want  of 
attention  to  work,  while  such  cause  exists. 

Mez.  237,  236;  Uru.  123;  Guat.  260,  251,  253;  Arg.  374,  373. 

153.  The  preceding  dispositions  are  applicable  to  all  other  cases  in 
▼hich,  by  tWs  Code,  by  testament  or  by  stipulation,  a  right  to  sup- 
port may  arise,  with  the  exception  of  what  is  stipulated,  ordered  by 
the  testator,  or  prescribed  by  law  for  the  special  case  under  consid- 
eration. 
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TITLE  Vn. 

The  parental  power  (patria  potestad)* 

CHAPTER  FIBST. 

General  provision. 

Article  164.  The  father^  and,  in  his  default,  the  mother  has  power 
over  their  legitimate  children,  not  emancipated^  and  the  children  are 
boimd  to  obey  the  parents  while  they  remain  nnder  such  power  and 
always  pay  them  respect  and  reverence. 

Becognized  natural  children  and  adopted  minors  are  under  the 
power  of  the  father  or  the  mother  who  recognizes  or  adopts  theiiv 
and  are  under  the  same  obligations  that  are  referred  to  in  the  pre- 
ceding paragraph. 

Uru.  232,  233;  Arg.  265,  266;  Guat.  2a5,  286;  Mez.  389,  390. 

CHAPTEB  SECOND. 

Effects  of  parental  power  in  respect  to  the  persons  of  the  children.] 

Article  155.  The  father,  and,  in  his  default,  the  mother  has,  in 
respect  to  their  children,  not  emancipated: 

1.  The  duty  of  maintaining  them,  to  keep  them  in  their  company, 
educate  and  instruct  them  in  proportion  to  their  means,  and  repre- 
sent them  in  the  exercise  of  all  actions  that  may  contribute  to  their 
benefit. 

2.  The  right  to  correct  and  punish  them  moderately. 

Arg.  265,  274,  278;  Guat.  287;  Uru.  235,  238;  Mex.  395. 

156.  The  father,  and,  in  his  default,  the  mother  may  ask  for  the 
help  of  the  gubemative  authorities,  which  must  be  given  to  them  in 
support  of  their  own  authority  over  children,  not  emancipated,  either 
in  the  interior  of  the  home  or  for  the  detention  and  even  for  the  reten- 
tion of  the  same  in  establishments  for  instruction,  or  in  institutions 
legally  authorized  to  receive  them. 

They  can  also  claim  the  interference  of  the  Municipal  Judge  for 
imposing  on  their  children,  up  to  one  month  of  detention  in  an  insti- 

•  Fuero  Juzgo,  book  3,  tit.  1,  law  8,  par.  8.  Fuero  Real,  book  3,  tit.  7,  law  3. 
Part.  4,  tit.  17,  laws  1,  2;  id.,  4,  tit.  16,  law  9,  par.  2,  law  10;  id.  4,  tit.  17, 
law  2.    Law  of  Civil  Marriage,  04,  70. 

tPart.  4,  tit.  17,  laws  2,  11;  id.  4,  tit.  18,  law  18;  id.  7,  tit.  8,  law  9.  Law 
of  Civil  Marriage,  63,  65.    Law  of  Civil  Procedure,  art.  2. 
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tDtion  for  correctional  purposes;  the  order  of  the  father  or  mother 
with  the  vise  of  the  Judge  shall  be  sufficient  for  carrying  into  effect 
Buch  detention. 

The  proTisions  of  the  two  preceding  paragraphs  include  children^ 
either  l^timate^  legitimated^  natural  or  recognized  or  adopted. 

Ai|^.  278;  Urn.  138. 

167.  When  the  father  or  mother  have  contracted  a  second  marriage, 
and  the  child  has  been  begotten  in  a  former  marriage^  they  shall  be 
bound  to  state  to  the  Judge  the  causes  on  which  they  base  their  de- 
cision to  punish  him  and  the  Judge  shall  hear  the  child  in  a  personal 
appearance  and  decree  or  deny  the  detention  without  any  further  rem- 
^y.  The  same  thing  shall  be  observed  when  the  child^  not  emanci- 
pated,  exercises  any  charge  or  office^  even  when  the  parents  have  not 
contracted  a  second  marriage. 

158.  The  father,  and,  in  his  default,  the  mother  shall  pay  for  the 
maintenance  of  the  detained  child,  but  they  shall  have  no  interven- 
tion in  the  conduct  of  the  institution  where  he  is  detained;  they  can 
only  have  him  released  when  they  deem  it  proper. 

CHAPTEE  THIHD. 

Effect  of  parental  power  in  respect  to  the  property  of  the  children* 

Article  169.  The  father,  or,  in  his  default,  the  mother  is  the  legal 
administrator  of  the  property  of  the  children  who  are  under  their 
power. 

Guat.  287;  Aiff.  293;  Uni.  244;  Mex.  400. 

180.  The  property  which  the  child,  not  emancipated,  has  acquired^ 
or  may  acquire  by  his  work  or  industry  or  by  any  lucrative  title  be- 
longs to  the  child  in  ownership,  and  in  usufruct  to  the  father  or 
mother  who  has  him  in  his  or  her  power  and  company,  but  if  the 
child  with  the  consent  of  the  parents  lives  independently  of  them, 
he  shall  be  considered  as  emancipated  for  all  effects  in  respect  to  said 
property  and  shall  hold  the  domain,  usufruct,  and  administration 
of  it. 

Uru.  244;  Axg.  287;  Gnat.  287. 

181.  The  ownership  and  usufruct  of  what  the  child  acquires  with 
the  capital  of  his  parents  belong  to  the  latter.    But  should  the  parents 

*  Fuero  Juzgo,  book  4,  tit.  2,  law  13 ;  id.,  book  4,  tit.  5,  law  5 ;  id.,  book  4, 
tit.  17,  laws  5,  6,  7;  id.,  book  6,  tit.  4,  law  3;  id.,  book  6,  tit.  15,  laws  3,  4,  6; 
id.,  book  5,  tit.  23,  law  24.  Fuero  Real,  book  3,  tit.  4,  law  7.  Nov.  Becop., 
book  10,  tit.  5,  law  3.  Law  of  Civil  Marriage,  65,  66,  67,  68,  60.  Royal  Order, 
Aug.  28,  1876,  art.  1.    Law  of  airil  Procedure,  2011,  2030. 
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expressly  assign  to  him  the  whole  or  a  part  of  the  benefits  which  he 
may  obtain^  such  benefits  shall  not  be  chargeable  to  him  as  (a  part  of) 
the  inheritance. 

162.  The  property  or  rents  donated  or  left  by  will  to  the  child,  not 
emancipated,  for  the  expense  of  his  education  and  instruction  belong 
to  him  in  ownership  and  usuf met,  but  the  father  or  the  mother  shall 
have  the  administration  thereof,  if  no  other  proviso  has  been  made  in 
the  donation  or  bequest,  in  which  case  the  will  of  the  donors  shall  be 
strictly  complied  with. 

Arg.  280,  290«  294. 

163.  The  parents  have,  in  respect  to  the  property  of  the  children, 
the  usufruct  or  administration  of  which  belongs  to  them,  the  obligar 
tions  of  every  usufructuary  or  administrator,  and  the  special  obliga- 
tions established  by  section  third,  title  third  of  the  Law  of  Mortgage. 

An  inventory  shall  be  made  with  the  intervention  of  the  Public 
Attorney  of  all  property  of  the  children  in  which  the  parents  have 
the  administration  only,  and  on  petition  of  the  same  attorney,  the 
Judge  may  decree  the  deposit  of  the  stocks,  bonds,  etc.  (valores  mo- 
biliarios)  belonging  to  the  child. 

Arg.  291«  296;  Mex.  406. 

164.  The  father  or  the  mother,  in  proper  cases,  shall  not  alienate 
the  real  property  belonging  to  the  child,  the  usufruct  or  administra- 
tion of  which  belongs  to  the  parents,  nor  incumber  the  same,  unless 
for  justified  causes  of  utility  or  necessity  and  with  previous  authoriza- 
tion of  the  Judge  of  the  domicile,  upon  consultation  with  the  Public 
Attorney,  without  prejudice  to  the  provisions  which,  in  reference  to 
the  effects  of  transmission,  are  established  by  the  Law  of  Mortgage. 

Uru.  248;  Guat.  297;  Arg.  297;  Mex.  409. 

166.  Whenever,  in  any  matter,  the  father  or  mother  may  have  an 
interest  in  opposition  to  that  of  the  children,  not  emancipated,  a  next 
friend  (defensor)  shall  be  appointed  for  the  children  who  is  to  repre- 
sent them  in  or  out  of  court. 

The  Judge,  on  petition  of  the  father  or  the  mother  or  the  minor 
himself,  or  the  Public  Attorney,  or  of  any  other  person  capable  of 
appearing  in  court,  shall  appoint,  as  the  next  friend,  the  relative  of 
the  minor  to  whom  the  legitimate  guardianship  should  belong  in 
such  cases,  and,  in  default  of  the  «bove,  to  another  relative  or  an^ 
other  person. 

Hex.  414. 

166.  The  parents  who  recognize  or  adopt  do  not  acquire  the  usu- 
fruct of  the  property  of  the  children,  recognized  or  adopted,  neither 
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shall  they  have  the  administration  of  such  property  unless  they  give 
bond  for  security  of  it  to  the  satisfaction  of  the  Judge  of  the  domicile 
of  the  minor,  or  of  such  persons  who  must  concur  in  the  adoption. 

CHAPTER  FOURTH. 

Means  of  determining  the  parental  power.* 

Article  167.  Parental  power  is  determined : 

1.  By  the  death  of  the  parents  or  of  the  child. 

2.  By  emancipation. 

3.  By  the  adoption  of  the  child. 

Uru.  257;  Ari;.  306;  Guat.  292;  Mex.  415. 

168.  The  mother  who  contracts  a  second  marriage,  loses  her  pa- 
rental power  over  her  children,  unless  her  deceased  husband,  father 
of  them,  should  have  in  his  will  expressly  anticipated  that  his  widow 
could  remarry  and  had  ordered  that,  in  such  a  case,  she  was  to  keep 
and  exercise  the  parental  power  over  his  children. 

Uru.  262;  Arg.  308;  Mex.  427. 

169.  The  father,  and,  in  similar  cases,  the  mother  loses  the  power 
over  the  children: 

1.  When,  by  a  final  sentence  in  criminal  cases,  the  deprivement  of 
said  right  is  imposed  on  him  as  a  penalty. 

2.  When,  by  a  final  sentence  in  a  suit  for  divorce,  such  a  declaration 
is  made,  and  during  the  time  that  the  effects  of  the  same  are  in  force. 

Arg,  306;  Guat.  295;  Mez.  416. 

170.  The  parental  power  is  suspended  by  incapacity  or  absence  of 
the  father  or,  in  similar  cases,  of  the  mother,  when  such  causes  are 
judicially  declared,  and  also  by  civil  interdiction. 

Uni.  263;  Arg.  310;  Guat.  290;  Mex.  918. 

171.  The  court  can  deprive  the  parent  of  the  parental  power  or 
nispend  the  exercise  of  the  same,  when  they  treat  their  children  with 
excessive  cruelly,  or  if  they  give  them  corrupting  orders,  advice,  or 
examples.  In  these  cases  they  can  also  deprive  the  parents,  either 
totally  or  partially  of  the  usxifruct  of  the  property  of  the  child,  or 

•Part  4,  tit.  18,  laws  1,  6,  7,  8,  9,  10,  11,  12,  13,  14,  18;  id.  4,  tit.  16,  laws 
10,  19;  id.  4,  tit.  17,  law  15;  id.  4,  tit.  20,  law  4;  id.  6,  tit.  16,  laws  4,  5.  Nov. 
Hecop.,  book  10,  tit.  5,  law  3.  Fuero  Juzgo,  book  4,  tit.  2,  law  14;  id.,  book 
4,  tit.  3,  law  3;  id.,  book  4,  tit.  4,  law  3.  Fuero  Keal,  book  4,  tit.  23,  law  1. 
Law  of  Civil  Marriage,  64,  par.  2,  88.  Digesto,  book  37,  tit.  12,  law  5.  Codigo, 
book  1,  tit.  4,  law  12;  id.,  book  1,  tit.  7,  law  16. 
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adopt  such  measuree  aa  they  may  deem  conyenient  for  the  interesti 
of  the  same. 

Uru.  261;  Axg.  304,  300;  Ouat.  295;  Mex.  417. 

172,  If  the  widowed  mother^  who  has  remarried^  becomes  once  more 
a  widow^  she  will  recover  from  that  moment  her  power  over  all  the 
children^  not  emancipated. 

Mex.  429. 

CHAPTEB  FIFTH. 

Adoption* 

Article  173.  Persons  who  are  in  the  full  exercise  of  their  civil 
rights  and  over  forty-five  years  of  age  can  adopt.  The  adopter  must 
be  at  least  fifteen  years  older  than  the  adopted. 

Uru.  223;  Guat.  269. 

174.  Adoption  is  forbidden: 

1.  To  clergymen. 

2.  To  those  having  legitimate  or  legitimated  descendants. 

3.  To  the  guardian  respecting  his  ward^  nntil  his  accounts  have 
been  finally  approved. 

4.  To  the  consort  without  the  consent  of  the  other  consort.  Con- 
sorts may  adopt  conjointly,  and,  with  the  exception  of  this  case, 
nobody  can  be  adopted  by  more  than  one  person. 

Uru.  223,  224,  225;  Guat  269,  270,  271. 

176.  The  adopted  may  bear  together  with  the  name  of  his  family 
that  of  the  adopter  by  so  stating  it  in  the  deed  of  adoption. 

Uru.  229;  Guat.  273. 

176.  The  adopter  and  the  adopted  owe  support  to  each  other. 
This  obligation  is  understood  without  injury  to  the  preference  right 
of  the  recognized  natural  children  and  of  the  ascendants  of  the 
adopter  to  be  supported  by  the  same. 

Uru.  230;  Guat.  284. 

177.  The  adopter  acquires  no  right  to  inherit  from  the  adopted. 
Neither  does  the  adopted  acquire  any  right  to  inherit  from  the 
adopter,  unless  by  will,  excepting  when  the  adopter  in  the  deed  of 

•  Digeato,  book  1,  tit.  7,  law  17.  Fuero  Real,  book  4,  tit.  22,  laws  1,  2,  3, 
6,  6.  Tart.  3,  tit.  7,  law  7 ;  id.  3,  tit.  18,  law  91 ;  id.  4,  tit.  7,  law  7 ;  id.  4» 
tit.  16,  laws  1,  2,  4,  6,  8,  9.  Nov.  Recop.,  book  10,  tit.  20,  law  1.  Law  of  Civil 
RegiB^,  art.  60. 
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adoption  has  obliged  himself  to  institute  him  as  an  heir.  This  obli- 
gation ahall  produce  no  effect  when  the  adopted  dies  before  the 
adopter.  The  adopted  retains  all  the  rights  belonging  to  him  in  his 
original  (natural)  family  excepting  those  referring  to  the  parental 
power. 

Gnat.  275,  276;  Uni.  230,  229. 

178.  The  adoption  shall  be  made  with  judicial  authorization  and  it 
must  necessarily  state  the  consent  of  the  adopted,  when  of  age;  when 
a  minor,  that  of  the  persons  who  must  give  consent  to  the  minor's 
marriage,  and,  when  an  incapable,  that  of  the  guardian.  The  Public 
Attorney  is  to  be  heard  about  this  matter  and  the  Judge,  after  taking 
the  steps  he  may  consider  necessary,  shall  approve  the  adoption,  if 
according  to  law,  and  he  believes  it  beneficial  for  the  adopted. 

Ura.  227;  Gnat.  267. 

179.  After  the  adoption  is  finally  approved  by  the  Judge,  a  deed  is 
to  be  executed,  and  in  it  shall  be  stated  the  condition  under  which  it 
has  been  done,  and  it  shall  be  inscribed  in  the  corresponding  Civil 
Eegistry. 

Uru.  228. 

180.  The  minor  or  the  incapable,  who  has  been  adopted,  may  con- 
test the  adoption  within  four  years  next  following  his  majority  or  the 
date  from  which  his  incapacity  has  disappeared. 

TITLE  VIIL 

Absence.* 

CHAPTEB  FIEST. 

Provisional  measures  in  case  of  absence. 

Article  181.  When  a  person  has  disappeared  from  his  domicile  and 
his  whereabouts  is  unknown  and  he  has  not  left  any  attorney  to  man- 
age his  property,  the  Judge,  on  petition  of  a  lawful  party  or  the 
Public  Attorney,  may  appoint  some  person  to  represent  him  in  what- 
ever may  be  necessary. 

The  same  thing  shall  be  done,  when  under  similar  circumstances, 
the  power  conferred  by  the  absentee  becomes  void. 

Chile,  473.  474;  CoL  96;  Uru.  66;  Guat.  87,  88. 

182.  After  the  appointment  referred  to  in  the  preceding  chapter 
has  been  made,  the  Judge  shall  take  the  necessary  measures  to  secure 

♦  Part.  3,  tit.  2,  law  2. 
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the  rights  and  interests  of  the  absentee  and  shall  determine  the 
powers,  duties  and  remuneration  of  the  appointee,  regulating  them,, 
according  to  circumstances,  by  the  provisions  established  about 
guardians. 

Guat.  9Q.  91. 

183.  The  consort  who  absents  himself  shall  be  represented  by  the 
one  present,  whenever  they  are  not  legally  separated. 

If  the  consort  is  a  minor,  a  guardian  shall  be  appointed  in  the  usual 
form. 

In  default  of  the  consort,  the  absentee  shall  be  represented  by  the 
parents,  children  or  grandparents,  in  the  order  established  in  article 
220. 

Chile,  475,  462,  478,  44S;  Guat.  86. 

CHAPTER  SECOND. 
Declaration  of  absence.* 

Article  184.  When  two  years  have  elapsed  without  any  news  having 
been  received  about  the  absentee,  or  from  the  receipt  of  the  last  news, 
and  five  years,  in  case  the  absentee  has  left  a  person  in  charge  of  the 
administration  of  his  property,  then  the  absence  may  be  declared. 

Uru.  59;  Guat.  96. 

186.  The  declaration  of  absence  may  be  demanded  by: 

1.  The  consort  who  is  present. 

2.  The  heirs  instituted  in  his  testament  and  who  present  a  trust- 
worthy copy  of  the  same. 

3.  The  relations  who  are  to  inherit  in  case  of  intestacy. 

4.  Those  having  in  the  property  of  the  absentee  some  right  subor- 
dinate to  the  condition  of  his  death. 

Uru.  59;  Guat.  96. 

186.  The  judicial  declaration  of  absence  shall  produce  no  effect 
until  six  months  after  its  publication  in  the  official  papers. 

Uru.  64. 

CHAPTEE  THIED. 

Administration  of  property  of  the  absentee. 

Article  187.  The  administration  of  the  property  of  the  absentee  is 
to  be  granted,  according  to  the  order  established  in  article  220,  to  the 
person  specified  therein. 

Guat.  86. 

*  Nov.  Recop.,  book  10«  tit.  1«  law  5. 
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188.  The  wife  of  the  absentee,  if  of  age,  can  freely  dispose  of  any 
property  belonging  to  her;  but  she  cannot  alienate,  barter  or  mortgage 
the  hnsband^s  own  property,  neither  that  of  the  conjugal  society, 
unless  under  judicial  authorization. 

Gnat  166;  Uru.  66. 

189.  When  the  administration  belongs  to  the  children  of  the 
absentee  and  they  are  minors,  a  guardian  shall  be  provided  for  them, 
who  shall  take  charge  of  the  property  with  legal  formalities. 

Gut.  106. 

180.  The  administration  shall  cease  in  any  of  the  following  cases  r 

1.  When  the  absentee  may  appear,  either  personally  or  through  an 
attorney. 

2.  When  the  death  of  the  absentee  is  proved  and  his  testamentary 
heirs  or  the  heirs  of  the  intestate  appear. 

3.  When  a  third  party  appears  proving  by  proper  instruments  that 
h*  has  acquired  by  purchase  or  by  any  other  title  the  property  of  the 
absentee. 

In  these  cases  the  administrator  shall  cease  in  the  discharge  of  his 
duties  and  the  prdperty  shall  be  placed  at  the  disposal  of  those 
having  a  right  to  it. 

Uru.  73,  74,  75;  Guat.  93,  100. 

CHAPTER  FOURTH. 
Presumption  of  the  death  of  the  absentee.* 

Article  191.  After  thirty  years  have  elapsed  from  the  disappear- 
ance of  the  absentee  or  since  the  last  news  was  received  about  him^ 
or  mnety  years  from  his  birth,  the  Judge,  on  petition  of  an  interested 
party,  shall  declare  the  presumption  of  his  death. 

Cbile,  80.  81,  83;  Arg.  110;  Col.  97,  98;  Guat.  100. 

192.  The  sentence  declaring  the  presumption  of  death  of  an  ab- 
sentee shall  not  go  into  effect  until  after  six  months,  to  be  counted 
from  its  publication  in  the  official  papers. 

Aig.  118;  Chile.  81.  83;  Col.  97. 

198.  After  the  sentence  of  the  presumption  of  death  has  been 
declared  final,  succession  to  the  estate  of  the  absentee  shall  be  opened; 
and  its  distribution  shall  be  made  vrith  the  formalities  of  testamentary 
or  intestate  proceedings,  according  to  the  case. 

Aig.  122;  Guat.  100,  101;  Chile,  91;  Col.  99. 

•  Part.  3.  tit.  14.  law  14;  id.  3,  tit.  31,  law  28. 
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194.  Should  the  absentee  appear,  or,  if  without  appearance,  his 
existence  be  proven,  then  he  shall  recover  his  property  in  the  condi- 
tion in  which  it  is  found  and  the  value  of  that  sold  or  that  acquired 
with  such  value,  but  he  can  claim  neither  the  fruits  nor  the  rents. 

^ol.  108,  109;  Chile,  94;  Arg.  124;  Guat.  100. 


CHAPTER  FIFTH. 

"Effects  of  absence  upon  the  ci*entual  rights  of  the  absentee."^ 

Article  196.  The  persons  claiming  a  right  belonging  to  another 
person,  whose  existence  is  not  recognized,  is  bound  to  prove  that 
43uch  other  person  existed  at  the  time  in  which  his  existence  was 
necessary  to  acquire  such  right. 

Chile,  92;  Uru.  78;  Col.  107;  Arg.  126. 

196.  Notwithstanding  what  is  prescribed  in  the  preceding  article, 
when  a  succession  has  been  opened,  and  an  absentee  is  called  to  it, 
the  share  of  the  absentee  shall  accrue  to  his  co-heirs,  unless  there  is 
some  person  having  rights  of  his  own  to  claim  it.  Both  the  former 
and  the  latter  in  such  cases  must  make  an  inventory  of  said  property 
with  the  intervention  of  the  Public  Attorney. 

XJru.  79. 

197.  The  prescription  of  the  preceding  article  is  to  be  understood 
«8  not  impairing  the  actions  of  petition  of  inheritance  or  other 
rights  belonging  to  the  absentee,  his  representatives,  and  persons 
holding  rights  under  him.  Such  rights  shall  not  be  extinguished, 
•except  by  the  lapse  of  time  fixed  for  prescription.  In  the  inscription 
to  be  made  in  the  Registry  of  real  property,  which  may  accrue  to 
the  co-heirs,  it  shall  be  expressly  stated  that  they  are  to  remain  subject 
to  the  provisions  of  this  article. 

Uru.  80;  Arg.  125. 

198.  Those  who  have  taken  possession  of  the  estate  shall  become 
•owners  of  the  fruits  received  by  them  in  good  faith,  while  the  ab- 
•sentee  does  not  appear  and  his  rights  are  not  claimed  by  his  repre- 
sentatives or  holders  of  rights  under  him. 

Uni.  81;  Arg.  124;  Col.  104.  105. 

•  Fuero  Viejo,  book  5,  tit.  3,  law  5.    Part.  3,  tit.  23,  laws  10,  11,  12;  id.   3, 
tit.  29,  Uw  18. 
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TITLE  IX. 

Guardianship.^ 

CHAPTER  FIRST. 

General  proznsions. 

Article  199.  The  object  of  guardianship  ie  the  custody  of  the  per- 
flon  and  property  or  only  the  property  of  those  who,  not  being  under 
parental  power,  are  incapable  of  governing  themselves. 

GuAt,  305,  424;  Col.  428;  Arg.  377,  468;  Chile,  338. 

200.  The  following  are  subject  to  guardianship: 

1.  Minors  not  legally  emancipated. 

2.  Insane  and  demented  persons,  though  they  may  have  lucid 
intervals,  and  the  deaf  and  dumb  who  do  not  know  how  to  read  and 
write. 

3.  Those  who  have  been  declared  prodigal  by  a  final  sentence. 

4.  Those  who  are  suffering  the  penalty  of  civil  interdiction. 

Guat.  305,  424;;  Arg.  377,  469;  Col.  431,  432;  Chile,  341,  342. 

201.  Guardianship  shall  be  exercised  by  a  single  guardian  under 
the  vigilance  of  a  protutor  (vigilant  guardian)  and  the  family  council. 

Guat.  305.  417;  Arg.  366;  Col.  437;  Chile.  347. 

202.  The  charges  of  guardian  and  protutor  cannot  be  renounced 
unless  for  a  lawful  cause  duly  shown. 

Chile,  520;  Arg.  379. 

203.  Municipal  Judges  of  the  places  in  which  persons  subject  to 
guardianship  reside  shall  provide  for  their  custody  and  for  their  per- 
sonal property  until  a  guardian  shall  be  appointed,  when  there  is  no 
other  person  charged  with  these  duties  under  the  law. 

Should  they  not  comply  herewith,  they  shall  be  liable  for  the  dam- 
ages accruing  on  this  account,  to  minors  or  to  incapable  persons. 

Arg.  491;  Chile,  371. 

204.  Guardianship  is  conferred: 

1.  By  testament. 

2.  By  law. 

3.  By  the  family  council. 

Arg.  382;  Col.  443;  Oiiat.  306;  Chile,  353.  360. 

*  Fuero  Juzgo,  book  4,  tit.  3,  law  4.    Part.  5,  tit.  11,  law  5;  id.  6,  tit.  16,  laws 
1.  2.  12.  13. 
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206.  The  guardian  shall  not  enter  upon  the  discharge  of  his  duties 
until  his  appointment  has  been  inscribed  in  the  Begistry  of 
guardianships. 

Chile,  373. 

CHAPTER  SECOND. 

Testamentary  guardianship* 

Article  206.  The  father  may  appoint  a  guardian  and  a  protutar 
for  his  minor  children  or  for  those  of  age  who  are  incapable,  be  they 
legitimate  or  recognized  as  natural  or  for  some  of  his  illegitimate 
children  who  he  is  obliged  to  support,  as  provided  in  article  139. 

The  mother  has  similar  rights,  but  if  she  has  contracted  a  second 
marriage,  the  appointment  made  by  her  for  the  children  of  her  first 
marriage  shall  not  be  effective  without  the  approval  of  the  family 
council. 

In  any  case  it  shall  be  necessary  that  the  person  appointed  guardian 
or  protutor  shall  not  be  subject  to  the  authority  of  any  other  person. 

Guat.  317,  320,  456;  Arg.  383,  479;  Col.  444,  448;  Chile,  354,  355,  358,  350, 
500. 

207.  A  guardian  may  also  be  appointed  for  minors  or  incapables 
by  the  person  leaving  them  an  inheritance  or  an  important  legacy. 
The  appointment,  however,  shall  produce  no  effect  until  the  family 
council  has  decided  to  accept  the  inheritance  or  legacy. 

Chile,  360. 

208.  The  father  as  well  as  the  mother  may  appoint  a  guardian  for 
each  of  their  children,  and  make  different  appointments  in  order  that 
the  appointees  may  be  substituted  one  for  another. 

In  case  of  doubt,  it  shall  be  understood  that  a  single  guardian  has 
been  appointed  for  all  the  children,  and  the  charge  shall  be  conferred 
upon  the  first  of  these  named  in  the  appointment. 

Chile.  364.  362;  Guat.  322,  323;  Ar^.  386;  Col.  454. 

209.  If  different  persons  should  have  appointed  a  guardian  for  the 
same  minor,  the  charge  shall  devolve  upon: 

1.  The  one  chosen  by  the  father  or  mother. 

2.  The  one  appointed  by  the  stranger  who  has  instituted  the  minor 
or  an  incapable  as  his  heir,  if  the  amount  of  the  inheritance  is 
important. 

*  Part.  6,  tit.  16,  laws  3,  6,  8,  11.    Law  of  Civil  Procedure,  arts.  1833,  1834. 
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3.  The  one  who  has  been  chosen  by  the  person  leaving  an  important 
legac}'. 

If  there  is  more  than  one  guardian  in  Nos.  2  and  3,  specified  in  this 
article,  the  family  council  shall  declare  which  one  is  to  be  preferred. 

210.  When  the  guardian  is  in  the  discharge  of  his  duties  and  the 
one  appointed  by  the  father  appears,  the  guardianship  is  to  be 
immediately  transferred  to  the  latter.  If  the  guardian  who  appears 
is  the  one  appointed  by  a  stranger,  specified  in  Nos.  2  and  3  of  the 
preceding  article,  he  will  limit  himself  to  the  administration  of  the 
property  which  belonged  to  the  person  who  appointed  him,  until  the 
incumbent  guardian  vacates. 

CHAPTER  THIRD. 

Legitimate  guardianship. 

SECTION  FIRST. 

Guardianship  of  minors,"^ 

Article  211.  Legitimate  guardianship  of  minors,  not  emancipated, 
belongs  solely: 

1.  To  the  paternal  grandfather. 

2.  To  the  maternal  grandfather. 

3.  To  the  paternal  and  maternal  grandmothers,  in  the  same  order, 
while  they  remain  in  widowhood. 

4.  To  the  eldest  of  the  male  brothers  of  full  blood,  and,  in  default 
of  them,  to  the  eldest  of  the  brothers  on  the  paternal  or  maternal 
side. 

The  guardianship,  to  which  this  article  refers,  does  not  apply  to 
illegitimate  children. 

Chile.  367;  Col.  456.  458;  Guat.  .^26.  327;  Arg.  390,  395. 

212,  Heads  of  foundling  institutions  are  the  guardians  of  those 
kept  and  educated  therein.  The  representation  in  court  of  such  offi- 
dds  as  guardians  shall  be  assumed  by  the  Public  Attorney. 

Arg.  396. 

SECTION  SECOND. 

Guardianship  of  the  insane  and  the  deaf  and  dumb.j 

Article  213.  No  guardians  shall  be  appointed  for  insane,  demented, 
and  deaf  and  dumb  persons,  wlien  of  iige,  without  a  previous  declara- 

•  Fuero  Real,  book  3,  tit.  7,  law  2.    Part.  6,  tit.  16,  law  9. 

t  Digesto,  book  27,  tit.  10,  laws  2,  4,  14,  6,  13.  Codigo,  book  5,  tit.  34,  law 
2;  id.  book  6,  tit.  7,  laws  3,  5.  Novela,  chap.  13,  par.  12.  Part.  5,  tit.  11,  law 
5;  id.   6,  tit.  16,  law  13.    Law  of  Civil  Procedure,  arts.  1849,  1850,  1851. 
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tion  having  been  made  that  they  are  incapable  of  managing  their 
propertj'. 

Ai^.  470;  Col.  546,  647;  Chile,  456,  457,  468,  470. 

214.  This  declaration  may  be  aaked  by  the  consort  and  the  rela- 
tives of  the  person  presumed  to  be  incapable  who  may  have  rights 
to  succeed  him,  in  case  of  intestacy. 

Arg.  470;  Chile,  443,  459;  Col.  548. 

215.  The  Public  Attorney  must  demand  it: 

1.  When  the  person  is  a  raving  maniac. 

2.  When  none  of  the  persons  mentioned  in  the  preceding  article 
are  in  existence,  or  when  they  do  not  make  any  use  of  the  rights 
granted  to  them  by  it. 

3.  When  the  consort  and  the  heirs  of  the  person  presumed  to  be 
incapable  are  minors  or  have  not  the  personality  required  to  appear 
in  court. 

In  all  these  cases,  the  court  shall  appoint  a  next  friend  for  the 
person  presumed  to  be  incapable  who  does  not  wish  or  is  not  able  to 
defend  himself.  In  all  other  cases,  the  Public  Attorney  shall  be 
their  defender. 

Chile.  443,  459;  Col.  548;  Arg.  470. 

216.  The  courts,  before  declaring  the  incapacity,  shall  hear  the 
family  council  and  shall  personally  examine  the  persons  denounced  ap 
incapable. 

Col.  549;  Chile,  460. 

217.'  The  relatives  who  have  solicited  the  declaration  of  incapacity 

shall  not  be  able  to  give  information  to  the  court  as  members  of  the 
family  council,  but  they  have  the  right  to  be  heard  by  the  council 
when  they  demand  it. 

218.  The  declaration  of  incapacity  shall  be  made  summarily.^ 
That  which  refers  to  the  deaf  and  dumb  shall  fix  the  extent  and 
limits  of  the  guardianship,  according  to  their  degree  of  incapacity. 

219.  Against  the  decrees,  determining  the  proceedings  for  incapa- 
city, the  interested  parties  may  interpose  a  suit  in  the  ordinary  form. 
The  next  friend  of  the  incapable  shall,  however,  require  for  it  special 
authorization  from  the  family  council. 

220.  Guardianship  of  the  insane  and  the  deaf  and  dumb  belongs: 

1.  To  the  consort  not  legally  separated. 

2.  To  the  father,  and,  in  his  default,  to  the  mother. 
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3.  To  the  children. 

4.  To  the  grandparents. 

6.  To  the  brothers  and  to  the  unmarried  sisters  with  due  prefer- 
ence to  the  donble  relationships  stated  in  No.  4  of  article  211. 

If  there  are  children,  brothers  and  sisters,  the  male  shall  be  pre- 
ferred to  the  female,  and  the  oldest  to  the  youngest. 

When  there  are  paternal  and  maternal  grandparents,  the  male  shall 
also  be  preferred,  and  in  case  they  are  of  the  same  sex,  those  of  the 
paternal  line. 

Chile,  462;  Col.  550;  Guat.  428,  430;  Arg.  390,  476,  477,  478. 

SECTION  THIRD. 

Guardianship  of  prodigals  (spendthrifts),"^ 

Article  221.  The  declaration  of  prodigality  must  be  made  in  a  con- 
tradictory suit. 

The  sentence  shall  determine  the  acts  which  are  forbidden  to  the 
incapable,  the  faculties  which  the  guardian  is  to  exercise  in  the  name 
of  the  same,  and  the  cases  in  which  one  or  the  other  are  bound  to 
consult  the  family  council. 

222.  The  declaration,  to  which  the  preceding  article  refers,  can  be 
demanded  only  by  the  consort,  and  the  forced  heirs  of  the  prodigal^ 
and  exceptionally  by  the  Public  Attorney,  either  by  himself  or  on 
petition  of  some  relative  of  the  former,  when  they  are  minors  or 
iocapables. 

Col.  214;  Chile.  443. 

223.  When  the  defendant  does  not  appear  at  the  trial,  he  shall  be 
represented  by  the  Public  Attorney,  and,  if  the  latter  be  a  party 
thereto,  by  a  next  friend,  appointed  by  the  court,  without  impairing 
what  the  Law  of  Civil  Procedure  prescribes  in  proceedings  in 
contempt. 

Chile«  443. 

224.  The  declaration  of  prodigality  does  not  deprive  the  prodigal 
of  the  marital  and  parental  power,  nor  does  it  give  to  the  guardian 
any  power  over  the  person  of  the  prodigal. 

Chile,  442. 

•  Digesto,  book  23,  tit.  2,  law  20.  Codigo,  book  5,  tit.  4,  law  8.  Undier  th«- 
Institutes,  book  1,  tit.  2,  chap.  3,  guardians  were  appointed  for  persons  under 
fifteen  and  curators  for  those  over  fourteen,  and  for  prodigals. 
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226.  The  guardian  shall  administer  the  property  of  the  children 
whom  a  prodigal  may  have  had  from  a  previous  marriage. 

The  wife  shall  administer  her  dotal  and  paraphernal  property,  the 
property  of  the  children  in  common,  and  that  of  the  conjugal  society- 
She  will  need  a  judicial  authorization  to  sell  them. 

Col.  538,  639;  Chile,  449,  450. 

226.  The  acts  of  a  prodigal,  previous  to  the  petition  for  interdic- 
tion, cannot  be  contested  on  account  of  prodigality. 

Chile,  book  1,  tit.  24. 

227.  The  guardianship  of  the  prodigal  belongs: 

1.  To  the  father,  and,  in  his  default,  to  the  mother. 

2.  To  the  paternal  and  maternal  grandparents. 

3.  To  the  eldest  of  the  emancipated  male  children. 

Col.  537 ;  Chile,  448. 

SECTION  FOUETH. 
Guardianship  of  persons  suffering  interdiction. 

Article  228.  When  the  sentence  in  which  the  penalty  of  interdic- 
tion is  interposed,  has  become  final,  the  Public  Attorney  shall  demand 
that  articles  203  and  293  shall  be  complied  with.  If  he  fails  to  do  it, 
he  shall  be  liable  for  the  damages  and  injuries  caused  thereby. 

The  consort  and  the  intestate  heirs  of  one  so  interdicted  may  also 
•demand  it. 

229.  Such  guardianship  shall  be  limited  to  the  administration  of 
the  property  and  to  the  representation  in  court  of  the  interdicted 
person. 

The  guardian  of  the  interdicted  person  shall  be  obliged,  further- 
more, to  care  for  the  person  and  property  of  the  minors  or  the  incapa- 
bles,  who  are  under  the  power  of  the  person  subject  to  interdiction, 
until  another  guardian  is  provided  for  them. 

The  wife  of  the  interdicted  person  shall  have  parental  power  over 
their  common  children  while  the  interdiction  lasts. 

If  she  is  a  minor,  she  shall  act  under  the  direction  of  her  father, 
and,  in  his  default,  that  of  her  mother,  and  in  default  of  both,  that 
of  her  guardian. 

230.  The  guardianship  of  those  suffering  interdiction  is  granted  in 
Accordance  with  the  order  established  in  article  220. 
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CHAPTER  FOURTH. . 

Guardianship  by  appointment,* 

Article  231.  When  there  are  neither  testamentary  guardian,  nor 
X>er8ons  called  by  law  to  the  exercise  of  a  vacant  guardianship,  it  is 
the  duty  of  the  family  council  to  elect  the  guardian  in  all  the  cases 
mentioned  in  article  200. 

Chile.  370,  372.  460;  Guat.  329. 

232.  A  municipal  judge,  who  may  neglect  calling  a  family  council 
in  any  case  in  which  a  guardian  ought  to  be  provided  for  minors  or 
incapables,  shall  be  liable  for  the  damage  or  injury  caused  by  his 
negligence. 

CHAPTER  FIFTH. 

Protutors  (vigilant  guardians). 

Article  233.  The  family  council  is  entitled  to  appoint  a  protutor 
when  he  has  not  been  appointed  by  those  who  have  a  right  to  elect 
a  guardian  for  minors. 

234.  The  guardian  cannot  begin  to  exercise  guardianship  until  a 
protutor  has  been  appointed.  If  he  fails  to  apply  for  this  appoint- 
ment, he  shall  be  removed  from  the  guardianship  and  shall  be  liable 
for  the  damage  suffered  by  the  minor. 

235.  The  appointment  of  a  protutor  shall  not  be  given  to  a  relative 
of  the  same  line  as  the  guardian. 

236.  The  protutor  is  obliged : 

1.  To  supervise  the  inventory  of  the  property  of  the  minor  and  the 
constitution  of  the  bond  of  the  guardian,  when  it  must  be  given. 

2.  To  maintain  the  rights  of  the  minor  in  and  out  of  court  whenever 
they  are  opposed  to  the  interests  of  the  guardian. 

3.  To  call  the  attention  of  the  family  council  to  the  management 
of  the  guardian,  whenever  he  may  consider  it  injurious  to  the  person 
or  interests  of  the  minor. 

4.  To  promote  the  meeting  of  the  family  council  for  the  appoint- 
ment of  a  new  guardian  when  the  guardianship  may  become  vacant 
or  abandoned. 

5.  To  discharge  all  further  duties  provided  by  law.  The  protutor 
shall  be  liable  for  the  damages  and  injuries  caused  to  the  minor  by  his 
omission  or  neglect  to  comply  with  such  duties. 

The  protutor  may  attend  the  deliberations  of  the  family  council  and 
take  part  in  them,  but  he  has  no  right  to  vote. 

•  Part.  6.  tit.  16,  laws  2,  12. 
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CHAPTEB  SIXTH. 

Persons  unable  to  be  guardians  and  protutors,  and  the  removal  of 

the  same* 

Article  287.  The  following  cannot  be  guardians  or  protutors: 

1.  Persons  subject  to  guardianship. 

2.  Those  who  have  been  punished  for  the  crimes  of  robbery,  theft, 
fraud,  forgery,  corruption  of  minors,  or  public  scandal. 

3.  Those  condemned  to  any  corporal  punishment,  until  the  sentence 
expires. 

4.  Those  who  have  been  legally  removed  from  a  former  guardian- 
ship. 

5.  Persons  of  bad  conduct,  or  having  no  visible  means  of  support. 

6.  Bankrupts  and  insolvents,  not  discharged. 

7.  Women,  with  the  exception  of  the  cases  in  which  they  are 
expressly  called  by  law. 

8.  Those  who,  at  the  time  of  taking  charge  of  the  guardianship, 
have  a  law  suit  pending  with  the  minor  in  regard  to  his  civil  status. 

9.  Those  in  litigation  with  the  minor  in  regard  to  the  ownership 
of  his  property,  unless  the  father,  and,  in  his  default,  the  mother, 
being  aware  of  it,  have  disposed  otherwise. 

10.  Those  indebted  to  the  minor  in  large  sums,  unless  they  have 
been  appointed  by  the  father,  and,  in  his  default,  by  the  mother, 
with  knowledge  of  the  debt. 

11.  The  relatives  mentioned  in  the  second  paragraph  of  article  293, 
and  the  testamentary  guardian  when  they  have  not  complied  with 
the  duties  imposed  on  them  by  said  article. 

12.  Professed  members  of  monastic  orders. 

13.  Foreigners  not  residing  in  Spain. 

Chile,  267.  497,  498,  499,  500,  502,  506,  506,  507;  Col.,  book  1,  tit.  38,  chap,  7; 
Arg.  398;  Guat.  340,  341,  342. 

238.  The  following  shall  be  removed  from  guardianship: 

1.  Those,  who    after  having    qualified,  come    under    one  of  the 

classes  of  incapacity  mentioned  in  Nos.  1,  2,  3,  4,  5,  6,  8,  12  and  13 

of  the  preceding  article. 

♦Digesto,  book  26,  tit.  10,  law  3,  pars.  8,  12;  id.,  book  27,  tit.  1,  law  6, 
pars.  18,  21.  .Instituciones,  book  1,  tit.  12,  par.  5;  id.,  book  1,  tit.  14,  law  2; 
id.,  book  1,  tit.  25,  par.  13.  Codigo,  book  5,  tit.  35,  law  1;  id.,  book  5,  tit.  42, 
lawB  1,  3;  id.,  book  6,  tit.  51,  law  13.    Novela,  72,  chap.  1. 
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2.  Those  who  have  assumed  the  administration  of  the  guardian- 
ship without  having  the  family  council  convened  nor  having  asked 
for  the  appointment  of  a  protutor  or  without  having  given  bonds,  in 
cases  in  which  they  are  required  to  give  them,  and  having  omitted 
to  inscribe  the  mortgage  bond. 

3.  Those  who  have  not  made  the  inventory  within  the  term  and 
in  the  manner  prescribed  by  law  or  have  not  made  it  faithfully. 

4.  Those  who  have  not  behaved  properly  in  the  discharge  of  the 
guardianship. 

Chile,  509,  174,  378,  395 ;  Col.  627 ;  Guat.  and  Arg.  457. 

239.  The  family  council  shall  not  declare  the  incapacity  of  guar- 
dians and  protutors  or  resolve  upon  their  removal,  without  summon- 
ing and  hearing  them  if  they  appear. 

240.  After  the  incapacity  has  been  declared  or  the  removal  has  been 
agreed  on  by  the  family  council,  such  decision  shall  be  considered 
final  and  the  vacant  guardianship  shall  be  filled,  if  the  guardian  does 
not  present  his  claims  before  the  court  within  fifteen  days  next  fol- 
lowing the  day  on  which  the  resolution  has  been  communicated  to 
him. 

241.  When  the  guardian  institutes  a  judicial  contention,  the 
council  shall  litigate  it,  at  the  expense  of  the  minor,  but  the  members 
thereof  may  be  personally  condemned  to  pay  the  costs  if  they  have 
acted  with  notorious  malice. 

Chile.  506.  507.  509. 

242.  When  the  resolution  of  the  family  council  is  favorable  to  the 
guardian,  and  has  been  unanimously  adopted,  there  shall  be  no 
remedy  against  it. 

243.  If,  by  cause  of  incapacity,  the  guardian  does  not  enter  upon 
the  discharge  of  his  duties,  the  family  council  shall  attend  to  the 
duties  of  the  guardianship,  until  a  final  resolution  is  agreed  upon 
about  the  impediment. 

When  the  guardian  has  already  entered  upon  the  discharge  of  his 
duties  and  the  family  council  has  declared  his  incapacity  and  resolved 
to  remove  him,  the  decision  which  they  may  take  to  provide  for  the 
care  of  theg  uardianship,  in  case  a  law  suit  should  be  instituted,  shall 
not  be  executed  without  a  previous  judicial  approval. 

Chile,  371.  543. 


172     The  Civil  Law  in  Spain  and  Spanish-Amekica. 


CHAPTER  SEVENTH. 

Excuses  for  not  accepting  guardianship  and  protutorship* 

Article  244.  The  following  may  be  excused  from  guardianship  and 
protutorship: 

1.  Ministers  of  the  Crown. 

2.  Presidents  of  the  Co-legislative  Houses,  of  the  Council  of  State^ 
of  the  Supreme  Court,  of  the  Supreme  Council  of  War  and  Navy, 
and  of  the  Court  of  Accounts  of  the  Kingdom. 

3.  Archbishops  and  bishops. 

4.  Magistrates,  Judges  and  officials  of  the  Public  Attomey^s  office. 

5.  Those  who  exercise  authority  immediately  depending  on  the 
government. 

6.  Those  in  active  military  service. 

7.  Clergymen  with  curate  charges. 

8.  Those  having  under  their  power  five  legitimate  children. 

9.  Those  that  are  so  poor  that  they  cannot  attend  to  the  guardian- 
Aip  without  impairing  their  livelihood. 

10.  Those,  who  in  consequence  of  continuous  ill-health  or  because 
of  inability  to  read  or  write,  cannot  well  fulfill  the  duties  of  the 
charge. 

11.  Persons  over  sixty  years  of  age. 

12.  Those  who  are  already  guardians  or  protutors  of  another  person. 

Arg.  386,  398;  Col.  602;  Chile,  514;  Guat.  331  to  337. 

246.  Persons,  not  relatives  of  the  minor  or  incapable,  are  not 
bound  to  accept  the  guardianship,  if,  within  the  territory  of  the  court 
appointing  the  guardian,  there  are  relatives  within  the  sixth  degree 
who  may  fulfill  the  charge. 

246.  The  person,  excused  on  petition  of  the  guardian  or  protuior, 
may  be  compelled  to  accept  the  guardianship,  as  soon  as  the  cause  of 
the  exemption  has  ceased. 

247.  An  excuse,  which  has  not  been  alleged  before  the  family  coun- 
•cil  in  meeting  held  for  the  purpose  of  deciding  upon  the  guardianship, 
shall  not  be  acceptable. 

If  the  guardian  has  not  been  present  at  the  meeting  of  the  coimcil, 
nor  has  previously  been  made  aware  of  his  appointment,  he  must 
allege  the  excuse  within  the  ten  days  next  following  the  date  on  which 
he  has  been  notified  of  it. 

Chile,  519,  620;  Guat.  339. 

•Part.  6,  tit.  16,  law  12;  id.  6,  tit.  17,  laws  1,  3,  4,  6.  Nov.  Recop.,  book 
7,  tit.  29,  law  3;  id.,  book  10,  tit.  2,  law  7. 
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248.  If  the  causes  of  exemption  are  subsequent  to  the  acceptance 
of  the  guardianship^  the  term  for  alleging  them  shall  begin  to  be 
counted  from  the  day  on  which  the  guardian  may  have  become  aware 
of  the  same. 

Guat.  336;  Chile,  622;  Col.  610. 

248.  The  resolution  on  which  the  family  council  rejects  the  excuse- 
may  be  contested  before  the  court  within  the  term  of  fifteen  days. 

The  resolutions  of  the  family  council  shall  be  maintained  by  the 
same,  at  the  expense  of  the  minor;  but  if  they  should  be  affirmed^ 
the  person  promoting  the  suit  shall  be  condemned  to  the  payment 
of  the  costs. 

Chile,  625. 

250.  During  the  suit  on  account  of  excuses,  the  one  presenting^ 
them  shall  be  bound  to  exercise  the  guardianship.  If  he  does  not  do 
so,  the  family  council  shall  appoint  some  person  to  substitute  him, 
and  the  substituted  person  shall  be  liable  for  the  action  of  the  former 
in  case  the  excuses  are  not  sustained. 

261.  The  testamentary  guardian  who  may  excuse  himself  frona 
the  guardianship  shall  lose  whatever  may  have  been  left  to  him  by 
the  person  who  voluntarily  appointed  him. 

Chi]«,63L 

CHAPTEE  EIGHTH. 
Bonds  of  guardians,* 

Article  252.  The  guardian,  before  he  assumes  the  guardianship^ 
shall  give  bond  as  security  for  the  performance  of  his  duties. 

Arg.  413,  309;  Col.  464;  Chile,  374;  Guat.  349. 

253.  The  bond  must  be  secured  either  by  mortgage  or  by  pledge. 
Personal  bond  shall  be  accepted  only  when  it  is  impossible  to  give 

bond,  as  above  stated.  The  security  given  by  the  bondsmen  shall 
not  prevent  the  adoption  of  any  decision  proper  for  the  good  keeping 
of  the  property  of  the  minor  or  incapable. 

Chile,  374,  376;  Col.  466;  Guat.  344,  345. 

254.  The  bond  shall  secure: 

1.  The  value  of  any  personal  property  which  may  come  into  the 
poBsession  of  the  guardian. 

2.  The  rents  or  profits  which  the  property  of  the  minor  or  incapable 
may  produce  during  one  year. 

•Part.  3,  tit.  18,  law  94;  id.  6,  tit.  16,  law  9.    Law  of  Civil  Procedure,  art. 
1887. 
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3.  The  profits  which  the  minor  may  receive  from  mercantile  or 
indufltrial  undertakings  during  one  year. 

GuAt.  346. 

265.  The  guardian  may  have  recourse  to  the  courts  against  any 
resolution  of  the  family  council  fixing  the  amount  or  qualifying  the 
bond,  but  he  shall  not  enter  upon  the  discharge  of  his  duties  withr 
out  having  given  the  bond  required. 

266.  Whilst  the  bond  is  being  executed  the  protutor  shall  perform 
the  acts  of  administration  which  the  family  council  may  consider 
indispensable  for  the  safe-keping  of  the  property  and  the  collection  of 
its  proceeds. 

267.  The  mortgage  bond  shall  be  inscribed  in  the  Begistry  of 
Property.  The  pledge  bond  shall  be  made  by  the  deposit  of  effects  or 
values  in  one  of  the  public  institutions  authorized  for  this  purpose. 

Chile,  1410. 

268.  The  inscription  or  deposit  shall  be  demanded: 

1.  By  the  guardian. 

2.  By  the  protutor. 

3.  By  any  of  the  members  of  the  family  council. 

Those  omitting  to  do  it  shall  be  liable  for  the  damage  and  injury 
resulting  therefrom. 

269.  The  bond  may  be  increased  or  reduced,  durng  the  exercise  of 
the  guardianship,  according  to  the  changes  which  may  occur  in  the 
capital  of  the  minor  or  the  incapable  and  in  the  values  upon  which 
the  bond  is  based. 

The  bond  shall  not  be  totally  cancelled  until  after  the  accoimts 
of  the  guardianship  are  approved  and  the  guardian  has  extinguished 
all  the  liabilities  of  his  management. 

Guat.  347. 

260.  The  following  are  exempted  from  giving  bond  for  guardian- 
ship: 

1.  The  father,  the  mother,  and  the  grandparents,  when  called  upon 
to  be  the  guardian  of  their  descendants. 

2.  The  testamentary  guardian,  released  by  the  father  or,  in  his 
default,  by  the  mother,  from  such  duty.  This  exception  shall  cease, 
when,  subsequently  to  his  appointment,  causes  imknown  to  the  testa- 
tor may  arise  which  render  the  bond  indispensable  in  the  judgment  of 
the  family  council. 

3.  The  guardian,  appointed  without  bonds,  by  strangers  who  may 
have  instituted  the  minor  or  incapable  as  his  heir,  or  left  him  a  legacy 
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for  a  large  amount.    In  this  case,  the  exemption  shall  be  limited  to 
the  property  or  rents  of  which  the  inheritance  or  legacy  consists. 

Chile,  374;  Col.  466;  Gnat  MM). 

CHAPTER  NINTH. 

Exercise  of  the  guardianship.* 

Article  261.  The  family  council  shall  place  the  guardian  and  the 
protutor  in  possession. 

262.  The  guardian  represents  the  minor  or  incapable  in  all  civil 
acts  with  the  exception  of  those  which  the  latter  can  execute  by  him- 
self alone  by  express  provision  of  law. 

Gu&t.  361;  Arg.  380,  411;  Chile,  390. 

263.  Minors  and  incapables,  subject  to  guardianship,  owe  respect 
and  obedience  to  the  guardian.     He  may  punish  them  moderately. 

Guftt.  362;.At^.  415. 

264.  The  guardian  is  obliged : 

1.  To  maintain  and  educate  the  minor  or  incapable  in  accordance 
with  his  condition,  and  in  strict  subjection  to  the  disposition  of  hip 
parents,  or,  in  default  of  these,  with  those  adopted  by  the  family 
council. 

2.  To  endeavor  that  the  insane,  demented,  or  deaf  or  dumb  may 
acquire  or  recover  their  capacity,  by  whatever  means  their  capital 
may  furnish. 

3.  To  make  an  inventory  of  the  property  which  the  guardianship 
may  cover  within  the  terms  fixed  for  this  purpose  by  the  family 
council. 

4.  To  administer  the  estate  of  the  minor  or  incapable  with  all  the 
diligence  of  a  good  father  of  a  family. 

5.  To  ask  in  due  time  the  authorization  of  the  family  council  for 
everything  that  he  may  not  do  without  such  authorization. 

6.  To  solicit  the  intervention  of  the  protutor  in  all  the  cases  which 
the  law  may  deem  it  necessary. 

Chile,  428,  431,  438,  407,  471,  37S,  391,  393;  Guat.  365,  368,  369,  353,  361; 
Col.  468.  481. 

*  Digeeto,  book  26,  tit.  7,  law  46,  par.  7 ;  id.,  book  5,  tit.  37,  law  16.  Fuero 
Juzgo,  book  2,  tit.  5,  law  10;  id.,  book  4,  tit.  3,  laws  1,  3,  4;  id.,  book  4,  tit.  2, 
law  13.  Fuero  Viejo,  book  5,  tit.  4,  laws  2,  3,  4.  Fuero  Real,  book  1,  tit.  2, 
law  7;  id.,  book  3,  tit.  7,  law  2.  Part.  3,  tit.  2,  law  11;  id.  3,  tit.  18,  laws  60, 
99;  id.  3,  tit.  7,  law  2;  id.  5,  tit.  5,  law  4;  id.  6,  tit.  11,  laws  4,  6;  id.  6,  tit. 
16,  laws  12,  15,  16,  17,  18.  20,  21.  Law  of  Civil  Procedure,  arts.  1041,  1049, 
1862,  1864,  1868,  1870,  1872,  2011,  2012,  2015,  2022,  2025,  2027,  2030.  Penal 
Code,  art.  603,  par.  8.  Royal  Decree,  May  19,  1885,  art.  8.  Royal  Order,  Aug. 
28,  1876,  arts.  1,  2,  3.    Nov.  Recop.,  book  10,  tit.  12,  law  1. 
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The  inventory  shall  be  made  with  the  intervention  of  the 
protiUor  and  with  the  assistance  of  two  witnesses  chosen  by  the  family 
council.  The  council  shall  decide,  considering  the  importance  of  the 
capital,  if  the  inventory  is,  in  addition,  to  be  authorized  by  a  Notary. 

Arg.  422;  Col.  470,  471. 

266.  The  jewelry,  valuable  furniture,  public  effects,  and  mercantile 
and  industrial  values,  which  in  the  judgment  of  the  family  coxmcil 
are  not  to  remain  in  possession  of  the  guardian,  shall  be  deposited 
in  an  institution  established  for  this  purpose. 

All  other  personal  and  self-moving  (setnovientes)  property,  if  it  is 
not  appraised,  shall  be  appraised  by  experts  appointed  by  the  family 
council. 

Chile,  382.  384;  Guat.  472. 

267.  The  guardian,  who  having  been  summoned  for  this  purpose 
through  a  Notary  by  the  protutor  or  by  the  witnesses,  should  not 
enter  in  the  inventory  the  credits  he  holds  against  the  minor,  shall 
be  understood  as  renouncing  them. 

Arg.  419;  Guat.  377;  Chile.  382.  412. 

268.  When  the  will  of  the  person  who  made  the  appointment  of 
the  guardian  provides  nothing  about  the  alimentary  pension  to  be 
allotted  to  the  minor  or  incapable,  the  family  coimcil,  after  inspecting 
the  inventory,  shall  decide  the  part  of  the  rents  or  proceeds  which 
shall  be  allotted  for  such  purpose. 

This  resolution  may  be  modified  in  proportion  to  the  increase  or 
decrease  of  the  inheritance  of  the  minors  or  incapables  or  the  change 
their  condition  may  suffer. 

Chile,  431 ;  Arg.  423. 

269.  The  guardian  requires  to  be  authorized  by  the  family  council : 

1.  To  impose  on  the  minor  the  punishment  referred  to  in  No.  2^ 
article  155  and  article  156. 

2.  To  give  to  the  minor  a  profession  or  particular  avocation  when 
that  has  not  been  decided  by  the  parents  and  to  modify  any  disposi- 
tion that  they  had  made  in  this  respect. 

3.  To  place  the  incapable  in  a  sanitarium,  unless  the  guardianship 
is  exercised  by  the  father,  mother  or  a  son. 

4.  To  follow  the  commercial  or  industrial  calling  to  which  the 
incapable,  or  his  ascendants  or  the  ascendants  of  the  minor  had 
pursued. 
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5.  To  alienate  or  incumber  any  property  constituting  the  capital 
of  the  minor  or  incapable  or  to  make  contracts  or  act  subject  to 
inscription. 

6.  To  invest  any  balance  of  money  remaining  each  year,  after 
meeting  the  obligations  of  the  guardianship. 

7.  To  cause  the  distribution  of  the  inheritance  or  of  any  other 
thing  which  the  minor  or  incapable  may  hold  in  common. 

8.  To  withdraw  from  investaient  any  sums  producing  interest. 

9.  To  loan  and  borrow  money. 

10.  To  accept  without  the  benefit  inventory  any  inheritance  or  to 
repudiate  such  inheritance  or  donations. 

11.  To  incur  extraordinary  expenses  in  connection  with  tenements, 
the  administration  of  which  is  included  under  the  guardianship. 

12.  To  compromise  and  submit  to  arbitration  the  questions  to 
which  the  minor  or  incapable  may  be  interested. 

13.  To  institute  suits  in  the  name  of  persons  subject  to  guardian- 
ship, and  to  maintain  the  remedies  of  appeal  and  nullity  {casacion) 
against  the  sentences  in  which  they  may  have  been  condemned. 
Demands  or  remedies  in  verbal  suits  are  excepted. 

Chile,  393,  396,  397,  398,  400,  401,  402,  404,  431;  Col.  459,  485,  486,  489,  617; 
Aig.  424.  426.  434,  435,  443,  450. 

270.  The  family  council  cannot  empower  the  guardian  to  sell  or 
incumber  the  property  of  the  minor  or  incapable,  unless  it  be  for 
causes  of  necessity  or  utility  which  the  guardian  has  to  duly  prove. 

This  power  shaJl  be  exercised  in  regard  to  specified  things. 

Chile,  393;  Guat.  373;  Arg.  438. 

271.  The  family  council,  before  granting  authorization  to  incumber 
real  property  or  constitute  real  rights  in  favor  of  third  persons,  may 
previously  hear  the  opinion  of  experts  about  the  conditions  of  the 
incumbrances  and  possibilities  of  bettering  them. 

Gnat  274. 

272.  In  respect  to  real  property,  rights  to  be  inscribed,  jewelry  or 
iomiture,  the  value  of  which  is  over  4,000  pesetas,  any  sale  thereof 
is  to  be  made  at  public  auction  with  the  intervention  of  the  guardian 
«  ProMor. 

Stock  listed  on  exchanges,  either  public,  commercial  or  industrial, 
shall  be  sold  by  a  stock  agent  or  a  commercial  broker. 

Gnat.  376;  Ai^.  441;  Chile,  394. 
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tion  having  been  made  that  they  are  incapable  of  managing  their 
property. 

Arg.  470;  Col.  646,  547;  Chile,  456,  467,  468,  470. 

214.  This  declaration  may  be  asked  by  the  consort  and  the  rela- 
tives of  the  person  presumed  to  be  incapable  who  may  have  rights 
to  succeed  him,  in  case  of  intestacy. 

Arg.  470;  Chile,  443,  459;  Col.  648. 

215.  The  Public  Attorney  must  demand  it: 

1.  When  the  person  is  a  raving  maniac. 

2.  When  none  of  the  persons  mentioned  in  the  preceding  article 
are  in  existence,  or  when  they  do  not  make  any  use  of  the  rights 
granted  to  them  by  it. 

3.  When  the  consort  and  the  heirs  of  the  person  presumed  to  be 
incapable  are  minors  or  have  not  the  personality  required  to  appear 
in  court. 

In  all  these  cases,  the  court  shall  appoint  a  next  friend  for  the 
person  presumed  to  be  incapable  who  does  not  wish  or  is  not  able  to 
defend  himself.  In  all  other  cases,  the  Public  Attorney  shall  be 
their  defender. 

Chile.  443,  469;  Col.  548;  Arg.  470. 

216.  The  courts,  before  declaring  the  incapacity,  shall  hear  the 
family  council  and  shall  personally  examine  the  persons  denounced  ap 
incapable. 

Col.  549;  Chile.  460. 

217.*  The  relatives  who  have  solicited  the  declaration  of  incapacity 
shall  not  be  able  to  give  information  to  the  court  as  members  of  the 
family  council,  but  they  have  the  right  to  be  heard  by  the  council 
when  they  demand  it. 

218.  The  declaration  of  incapacity  shall  be  made  summarily. 
That  which  refers  to  the  deaf  and  dumb  shall  fix  the  extent  and 
limits  of  the  guardianship,  according  to  their  degree  of  incapacity. 

219.  Against  the  decrees,  determining  the  proceedings  for  incapa- 
city, the  interested  parties  may  interpose  a  suit  in  the  ordinary  form. 
The  next  friend  of  the  incapable  shall,  however,  require  for  it  special 
authorization  from  the  family  council. 

220.  Guardianship  of  the  insane  and  the  deaf  and  dumb  belongs: 

1.  To  the  consort  not  legally  separated. 

2.  To  the  father,  and,  in  his  default,  to  the  mother. 
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3.  To  the  children. 

4.  To  the  grandparents. 

6.  To  the  brothers  and  to  the  unmarried  sisters  with  due  prefer- 
ence to  the  double  relationships  stated  in  No.  4  of  article  211. 

If  there  are  children^  brothers  and  sisters^  the  male  shall  be  pre- 
ferred to  the  female,  and  the  oldest  to  the  youngest. 

When  there  are  paternal  and  maternal  grandparents,  the  male  shall 
also  be  preferred,  and  in  case  they  are  of  the  same  sex,  those  of  the 
paternal  line. 

Chile,  462;  Col.  560;  Guat.  428,  430;  Arg.  390,  476,  477,  478. 

SECTION  THIRD. 

Guardianship  of  prodigals  (spendthrifts)* 

Article  221.  The  declaration  of  prodigality  must  be  made  in  a  con- 
tradictoiy  suit. 

The  sentence  shall  determine  the  acts  which  are  forbidden  to  the* 
incapable,  the  faculties  which  the  guardian  is  to  exercise  in  the  name 
of  the  same,  and  the  cases  in  which  one  or  the  other  are  bound  to 
consult  the  family  council. 

222.  The  declaration,  to  which  the  preceding  article  refers,  can  be 
demanded  only  by  the  consort,  and  the  forced  heirs  of  the  prodigal,, 
and  exceptionally  by  the  Public  Attorney,  either  by  himself  or  on 
petition  of  some  relative  of  the  former,  when  they  are  minors  or 
ineapables. 

Col.  214;  Chile.  443. 

223.  When  the  defendant  does  not  appear  at  the  trial,  he  shall  be- 
represented  by  the  Public  Attorney,  and,  if  the  latter  be  a  party 
thereto,  by  a  next  friend,  appointed  by  the  court,  without  impairing 
what  the  Law  of  Civil  Procedure  prescribes  in  proceedings  in 
contempt. 

Chile.  443. 

224.  The  declaration  of  prodigality  does  not  deprive  the  prodigal 
of  the  marital  and  parental  power,  nor  does  it  give  to  the  guardian 
any  power  over  the  person  of  the  prodigal. 

Chile,  442. 

*  Digesto,  book  23,  tit.  2,  law  20.  Codigo,  book  5,  tit.  4,  law  8.  Under  th** 
Institutes,  book  1,  tit.  2,  chap.  3,  guardians  were  appointed  for  persons  under 
fifteen  and  curators  for  those  over  fourteen,  and  for  prodigals. 
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tion  having  been  made  that  they  are  incapable  of  managing  their 
property. 

Arg.  470;  Col.  646,  547;  Chile,  450,  467,  468,  470. 

214.  This  declaration  may  be  asked  by  the  consort  and  the  rela- 
tives of  the  person  presumed  to  be  incapable  who  may  have  rights 
to  succeed  him,  in  case  of  intestacy. 

Arg.  470;  Chile,  443,  459;  Col.  548. 

215.  The  Public  Attorney  must  demand  it; 

1.  When  the  person  is  a  raving  maniac. 

2.  When  none  of  the  persons  mentioned  in  the  preceding  article 
are  in  existence,  or  when  they  do  not  make  any  use  of  the  rights 
granted  to  them  by  it. 

3.  When  the  consort  and  the  heirs  of  the  person  presumed  to  be 
incapable  are  minors  or  have  not  the  personality  required  to  appear 
in  court. 

In  all  these  cases,  the  court  shall  appoint  a  next  friend  for  the 
person  presumed  to  be  incapable  who  does  not  wish  or  is  not  able  to 
defend  himself.  In  all  other  cases,  the  Public  Attorney  shall  be 
their  defender. 

Chile.  443.  459;  Col.  548;  Arg.  470. 

216.  The  courts,  before  declaring  the  incapacity,  shall  hear  the 
family  council  and  shall  personally  examine  the  persons  denounced  as 
incapable. 

Col.  549;  Chile,  460. 

217.*  The  relatives  who  have  solicited  the  declaration  of  incapacity 
shall  not  be  able  to  give  information  to  the  court  as  members  of  the 
family  council,  but  they  have  the  right  to  be  heard  by  the  council 
when  they  demand  it. 

218.  The  declaration  of  incapacity  shall  be  made  summarily. 
That  which  refers  to  the  deaf  and  dumb  shall  fix  the  extent  and 
limits  of  the  guardianship,  according  to  their  degree  of  incapacity. 

219.  Against  the  decrees,  determining  the  proceedings  for  incapa- 
city, the  interested  parties  may  interpose  a  suit  in  the  ordinary  form. 
The  next  friend  of  the  incapable  shall,  however,  require  for  it  special 
authorization  from  the  family  council. 

220.  Guardianship  of  the  insane  and  the  deaf  and  dumb  belongs: 

1.  To  the  consort  not  legally  separated. 

2.  To  the  father,  and,  in  his  default,  to  the  mother. 
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3.  To  the  children. 

4.  To  the  grandparents. 

6.  To  the  brothers  and  to  the  unmarried  sisters  with  due  prefer- 
ence to  the  double  relationships  stated  in  No.  4  of  article  211. 

If  there  are  children,  brothers  and  sisters,  the  male  shall  be  pre- 
ferred to  the  female,  and  the  oldest  to  the  youngest. 

When  there  are  paternal  and  maternal  grandparents,  the  male  shall 
also  be  preferred,  and  in  case  they  are  of  the  same  sex,  those  of  the 
paternal  line. 

Chile,  462;  Col.  650  j  Guat.  428,  430;  Arg.  390,  476,  477,  478. 


SECTION  THIRD. 

Guardianship  of  prodigals  (spendthrifts).'^ 

Article  221.  The  declaration  of  prodigality  must  be  made  in  a  con- 
tradictory suit. 

The  sentence  shall  determine  the  acts  which  are  forbidden  to  the 
incapable,  the  faculties  which  the  guardian  is  to  exercise  in  the  name 
of  the  same,  and  the  cases  in  which  one  or  the  other  are  bound  to 
consult  the  family  council. 

222.  The  declaration,  to  which  the  preceding  article  refers,  can  be 
demanded  only  by  the  consort,  and  the  forced  heirs  of  the  prodigal^ 
and  exceptionally  by  the  Public  Attorney,  either  by  himself  or  on 
petition  of  some  relative  of  the  former,  when  they  are  minors  or 
iocapables. 

Col.  214;  Chile.  443. 

223.  When  the  defendant  does  not  appear  at  the  trial,  he  shall  be 
represented  by  the  Public  Attorney,  and,  if  the  latter  be  a  party 
thereto,  by  a  next  friend,  appointed  by  the  court,  without  impairing^ 
what  the  Law  of  Civil  Procedure  prescribes  in  proceedings  in 
contempt. 

Chile.  443. 

224.  The  declaration  of  prodigality  does  not  deprive  the  prodigal 
of  the  marital  and  parental  power,  nor  does  it  give  to  the  guardian 
any  power  over  the  person  of  the  prodigal. 

Chile,  442. 

*  Digesto,  book  23,  tit.  2,  law  20.  Codigo,  book  5,  tit.  4,  law  8.  Undier  th** 
Institutes,  book  1,  tit.  2,  chap.  3,  guardians  were  appointed  for  persons  under 
fUteen  and  curators  for  those  over  fourteen,  and  for  prodigals. 
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tion  having  been  made  that  they  are  incapable  of  managing  their 
property. 

Arg.  470;  Col.  646,  647;  Chile,  466,  467,  468,  470. 

214.  This  declaration  may  be  asked  by  the  consort  and  the  rela- 
tives of  the  person  presumed  to  be  incapable  who  may  have  rights 
to  succeed  him,  in  case  of  intestacy. 

Arg.  470;  Chile,  443,  469;  Col.  648. 

215.  The  Public  Attorney  must  demand  it: 

1.  When  the  person  is  a  raving  maniac. 

2.  When  none  of  the  persons  mentioned  in  the  preceding  article 
are  in  existence,  or  when  they  do  not  make  any  use  of  the  rights 
granted  to  them  by  it. 

3.  When  the  consort  and  the  heirs  of  the  person  presumed  to  be 
incapable  are  minors  or  have  not  the  personality  required  to  appear 
in  court. 

In  all  these  cases,  the  court  shall  appoint  a  next  friend  for  the 
person  presumed  to  be  incapable  who  does  not  wish  or  is  not  able  to 
defend  liimself.  In  all  other  cases,  the  Public  Attorney  shall  be 
their  defender. 

Chile.  443.  469;  Col.  648;  Arg.  470. 

218,  The  courts,  before  declaring  the  incapacity,  shall  hear  the 
family  council  and  shall  personally  examine  the  persons  denounced  as 
incapable. 

Col.  549;  Chile,  460. 

217.*  The  relatives  who  have  solicited  the  declaration  of  incapacity 
shall  not  be  able  to  give  information  to  the  court  as  members  of  the 
family  council,  but  they  have  the  right  to  be  heard  by  the  council 
when  they  demand  it. 

218.  The  declaration  of  incapacity  shall  be  made  summarily. 
That  which  refers  to  the  deaf  and  dumb  shall  fix  the  extent  and 
limits  of  the  guardianship,  according  to  their  degree  of  incapacity. 

219.  Against  the  decrees,  determining  the  proceedings  for  incapa- 
city, the  interested  parties  may  interpose  a  suit  in  the  ordinary  form. 
The  next  friend  of  the  incapable  shall,  however,  require  for  it  special 
authorization  from  the  family  council. 

220.  Guardianship  of  the  insane  and  the  deaf  and  dumb  belongs: 

1.  To  the  consort  not  legally  separated. 

2.  To  the  father,  and,  in  his  default,  to  the  mother. 
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3.  To  the  children. 

4.  To  the  grandparents. 

6.  To  the  brothers  and  to  the  unmarried  sisters  with  due  prefer- 
ence to  the  double  relationships  stated  in  No.  4  of  article  211. 

If  there  are  children,  brothers  and  sisters,  the  male  shall  be  pre- 
ferred to  the  female,  and  the  oldest  to  the  youngest. 

When  there  are  paternal  and  maternal  grandparents,  the  male  shall 
also  be  preferred,  and  in  case  they  are  of  the  same  sex,  those  of  the 
paternal  line. 

Chile,  462;  Col.  550;  Guat.  428,  430;  Arg.  390,  476,  477,  478. 

SECTION  THIRD. 

Guardianship  of  prodigals  (spendthrifts).'^ 

Article  221.  The  declaration  of  prodigality  must  be  made  in  a  con- 
tradictory suit. 

The  sentence  shall  determine  the  acts  which  are  forbidden  to  the 
incapable,  the  faculties  which  the  guardian  is  to  exercise  in  the  name 
of  the  same,  and  the  cases  in  which  one  or  the  other  are  bound  to 
consult  the  family  council. 

222.  The  declaration,  to  which  the  preceding  article  refers,  can  be 
demanded  only  by  the  consort,  and  the  forced  heirs  of  the  prodigal^ 
and  exceptionally  by  the  Public  Attorney,  either  by  himself  or  on 
petition  of  some  relative  of  the  former,  when  they  are  minors  or 
incapables. 

Col.  214;  Chile.  443. 

223.  When  the  defendant  does  not  appear  at  the  trial,  he  shall  be 
represented  by  the  Public  Attorney,  and,  if  the  latter  be  a  party 
thereto,  by  a  next  friend,  appointed  by  the  court,  without  impairing 
what  the  Law  of  Civil  Procedure  prescribes  in  proceedings  in 
contempt. 

Chile.  443. 

224.  The  declaration  of  prodigality  does  not  deprive  the  prodigal 
of  the  marital  and  parental  power,  nor  does  it  give  to  the  guardian 
any  power  over  the  person  of  the  prodigal. 

Chile,  442. 

•  Digesto,  book  23,  tit.  2,  law  20.  Codigo,  book  6,  tit.  4,  law  8.  Under  the* 
Institutes,  book  1,  tit.  2,  chap.  3,  guardians  were  appointed  for  persons  under 
fifteen  and  curators  lor  those  over  fourteen,  and  for  prodigals. 
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they  not  attend,  nor  present  any  lawful  excuse,  the  president  of  the 
council  shall  give  notice  to  the  Municipal  Judge,  who  may  impose 
on  them  a  fine  not  exceeding  60  pesetas. 

307.  No  member  of  the  family  council  shall  attend  its  meetings 
nor  vote  when  it  has  to  deal  with  a  matter  in  which  he,  his  ascend- 
ants, descendants,  or  consort  has  any  interest,  but  he  may  be  heard, 
if  the  council  deems  it  proper. 

308.  The  guardian  and  the  protutor  are  bound  to  attend  the  meet- 
ings of  the  family  council,  whenever  convoked,  but  have  no  vote. 
They  may  also  attend  whenever  the  council  meets  on  their  petition. 

The  person  subject  to  guardianship,  who  is  over  fourteen  years 
of  age,  has  a  right  to  be  present  and  to  be  heard. 

309.  The  family  council  shall  take  cognizance  of  the  affairs  for 
which  they  are  competent,  in  accordance  with  the  provisions  of  this 
Code. 

310.  The  members,  who  have  dissented  from  the  majority  in  voting 
on  any  resolution,  may  appeal  to  the  Judge  of  the  First  Instance,  as 
also  may  the  guardian  or  protutor  or  any  relative  of  the  minor  or 
other  party  interested  in  the  decision,  with  the  exception  of  the  case 
in  article  242. 

311.  On  the  determination  of  the  guardianship,  and  the  conse- 
quent dissolution  of  the  family  council,  the  latter  shall  deliver  the 
minutes  of  its  sessions  to  the  person  who  has  been  subject  to  guar- 
dianship or  to  the  person  who  represents  his  rights. 

312.  The  members  of  the  family  coimcil  are  liable  for  the  damages 
which  the  person  subject  to  guardianship  may  suffer  on  account  of 
their  malice  or  culpable  neglect. 

The  members  dissenting  from  the  resolution,  causing  such  injury, 
shall  be  exempted  from  this  liability. 

313.  The  family  council  shall  be  dissolved  in  the  same  cases  in 
which  the  guardianship  is  extinguished. 

TITLE  XI. 
Emancipation  and  majority. 

CHAPTER  FIRST. 

Emancipation*^ 

Article  314.  Emancipation  takes  place: 
1.  By  marriage  of  the  minor. 


*Fiiero  Real,  book  1,  tit.  11,  law  8.  Toro,  law  47.  Nov.  Recop.,  book  10, 
tit.  5,  laws  3.  4.  Part.  3,  tit.  18,  law  93;  id.  4,  tit.  17,  law  4;  id.  4,  tit.  18, 
laws  15,  16,  17,  19;  id.  6,  tit.  16,  law  12. 
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2.  By  majority. 

3.  By  concession  of  the  father  or  mother  exercising  the  parental 
power. 

Guat  298;  Arg.  131;  Col.  312,  313,  314.  318. 

315.  Marriage  produces  lawful  emancipation  with  the  limitations 
contained  in  article  59  and  in  rule  third  of  article  50. 

Mex.  689;  Chile,  266;  Col.  314. 

816.  Emancipation,  referred  to  in  No.  3  of  article  314,  shall  be 
granted  by  public  deed  or  by  appearance  before  the  Municipal  Judge, 
which  appearance  is  to  be  inscribed  in  the  Civil  Eegistry,  and,  mean- 
while, shall  not  produce  any  effect  against  third  parties. 

Chile,  265;  Col.  313;  Guat.  304;  Mex.  691. 

817.  Emancipation  enables  the  minor  to  control  his  person  and 
property,  as  if  of  age,  but,  until  he  attains  his  majority,  he  cannot 
borrow  money  on  loan,  neither  incumber  nor  sell  real  property  with- 
out the  consent  of  the  father,  and,  in  his  default,  of  the  mother,  and, 
in  default  of  both,  without  that  of  a  guardian.  Neither  can  he  ap- 
pear in  court  without  the  assistance  of  said  persons. 

818.  In  order  that  emancipation  may  take  place  by  concession  of 
the  father  or  mother,  it  is  required  that  the  minor  be  over  eighteen 
years  of  age  and  consent  to  it. 

Chile,  266;  Col.  313;  Guat.  301;  Arg.  131. 

319.  Emancipation  once  granted  cannot  be  revoked. 

Chile,  269;  Arg.  183;  Col.  317;  Mex.  693. 

CHAPTER  SECOND. 

Majority* 

Article  820.  Majority  commences  after  attaining  twenty-three 
years  of  age.  A  person  of  age  is  qualified  for  all  acts  of  civil  life, 
with  the  exceptions  established  by  this  Code  in  special  cases. 

Mex.  694;  Chile,  107,  266;  Arg.  129;  Col.  314;  Guat.  28,  29. 

321.  Notwithstanding  what  is  prescribed  in  the  preceding  article, 
I  ramiarried  daughters  of  age,  but  under  twenty-five  years,  cannot  leave 

I  the  parental  home  with  permission  of  the  father  or  mother  in  whose 

*  Institudones,  book  1,  tit.  23.  Codigo,  book  2,  tit.  46,  law  4.  Fuero 
Juzgo,  book  4,  tit.  2,  law  3;  id.,  book  4,  tit.  3,  law  3.  Fuero  Real,  book  3, 
tit.  7.  law  1.    Part.  6,  tit.  19.  law  2. 
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company  they  live,  unleBs  on  account  of  marriage  or  when  the  father 
or  mother  have  contracted  another  marriage. 

Mez.  005;  Col.  341. 

322.  The  minor,  orphan  of  both  parents,  may  obtain  the  benefit 
of  majority  by  the  consent  of  the  family  council,  approved  by  the 
President  of  the  territorial  Audiencia  of  the  district,  after  the  Public 
Attorney  has  been  heard. 

Col.  342.  340;  Chile.  208.  300. 

323.  For  (granting)  the  concession  and  approval  stated  in  the  pre- 
ceding article,  it  is  required: 

1.  That  the  minor  be  over  eighteen  years  of  age. 

2.  That  he  consents  thereto. 

3.  That  it  is  considered  advantageous  to  the  minor. 

The  authorization  (habilitacion)  shall  be  inscribed  in  the  Registry 
of  guardianships  and  entered  in  the  Civil  Registry. 

Col.  340.  341 ;  Chile.  200. 

324.  The  provisions  of  article  317  apply  to  the  minor  who  has 
obtained  authorization  of  majority. 

Col.  330;  Chile.  207. 

TITLE  XII. 

Registry  of  civil  status,* 

Article  325.  Acts,  relating  to  the  civil  status  of  persons,  shall  be 
inscribed  in  the  registry  designated  for  such  purpose. 

Chile,  305;  Arg.  104,  170;  Col.  347;  Guat.  434.  435. 

326.  The  registry  of  civil  status  shall  contain  the  inscriptions  or 
entries  of  births,  marriages,  emancipations,  recognitions,  and  legiti- 
mations, deaths,  naturalizations,  and  residences  (vecindad),  and  shall 
be  under  the  charge  of  Municipal  Judges  or  other  officials  of  the  civil 
order  in  Spain,  and,  in  foreign  countries,  of  consular  or  diplomatic 
agents. 

Col.  340^  348;  Guat.  430. 

327.  The  minutes  of  the  registry  shall  be  evidence  of  the  civil 
status  and  any  other  evidence  can  be  admitted  only  when  such  min* 
utes  have  never  existed  or  the  books  of  registry  have  disappeared  or 
when  a  contention  arises  in  court. 

Mex.  55;  Chile,  305,  300;  Guat.  435;  Col.  337. 

•  Law  of  Civil  Register,  arts.  1,  3,  4,  5,  35,  26,  43,  45,  46,  00.  Regulation  for 
the  execution  of  law  of  Civil  Register,  arts.  1,  3. 
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328.  It  is  not  necessary  that  a  newly-born  child  should  be  pre- 
sented to  the  ojBScial  in  charge  of  the  registry  for  inscription  of  birth; 
the  declaration  of  the  person  obliged  to  make  it  shall  be  suflBcient. 

This  declaration  shall  embrace  all  the  requirements  of  law  and 
shall  be  subscribed  to  by  the  deponent  or  two  witnesses^  at  his  re- 
quest^ if  he  cannot  sign. 

Hex.  75;  Col.  350,  351,  352;  Gnat.  442,  443. 

329.  In  canonical  marriages,  it  shall  be  the  duty  of  the  contract- 
ing parties  to  furnish  to  the  ofBicial  representing  the  State,  who  at- 
tends the  celebration,  all  the  data  required  for  its  inscription  in  the 
Civil  Registry. 

Those  referring  to  banns,  impediments  and  their  disposition,  are 
excepted  and  not  required  to  be  entered  in  the  Registry. 

Guat.  358;  Col.  364. 

330.  Naturalization  shall  have  no  legal  effects,  until  it  is  inscribed 
in  the  Registry,  whatever  the  evidence  proving  it  and  the  date  on 
which  it  has  been  granted  may  be. 

331.  Municipal  Judges  and  those  of  the  First  Instance,  in  proper 
cases,  may  punish  the  infractions  of  the  provisions  about  the  Civil 
Registry  with  a  fine  of  20  to  100  pesetas,  when  they  do  not  constitute 
a  crime  or  a  misdemeanor. 

332.  The  law  of  June  17,  1870,  shall  continue  in  force  in  so  far  aa 
it  is  not  modified  by  the  preceding  articles. 
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PBOPBBTY,  OWNERSHIP  AND  ITS  MODIPICATIONB. 

TITLE  I. 
Classification  of  property. 

PRELIMINARY  PROVISION.* 

Article  333.  All  things  which  are  or  may  be  an  object  of  appro- 
priation are  considered  either  as  personal  or  real  property. 

Col.  653,  654;  Chile,  565,  566;  Guat.  503,  504;  Arg.  2311,  2312. 

CHAPTER  FIRST. 

Real  property.] 

Article  334.  Real  property  consists  of: 

1.  Lands^  buildings,  roads,  and  constructions  of  every  kind  ad- 
herent to  the  soil. 

2.  Trees,  and  plants,  and  ungathered  fruits,  while  they  are  not 
separated  from  the  land  and  form  an  integral  part  of  the  real  prop- 
erty. 

3.  All  that  is  attached  to  real  property,  in  a  fixed  manner,  in  such 
a  way  that  it  cannot  be  separated  from  it  without  breaking  the  mat- 
ter or  catising  injury  to  the  object. 

4.  Statues,  reliefs,  paintings  or  other  objects  of  use  or  ornament 
placed  in  a  building  and  on  lands  or  tenements  by  the  owner  of  the 
same  in  such  a  manner  as  to  reveal  the  intent  of  attaching  them  in 
a  permanent  way  to  the  tenement.      ; 

6.  Machinery,  vessels,  instruments,  or  implements,  intended  by  the 
owner  of  the  tenement  for  the  industry  or  works  that  he  may  carry 

•  Part.  2,  tit.  17,  Int. 

fDigesto,  book  6,  tit.  1,  law  44;  id.,  book  19,  tit.  1,  laws  15,  16,  pars.  18  to 
31;  id.,  book  33,  tit.  75;  id.,  book  42,  tit.  8,  law  25,  par.  6;  id.,  book  50,  tit.  16, 
law  86.  Nov.  Recop.,  book  10,  tit.  16,  law  3,  number  4,  and  laws  3,  4.  Part. 
5,  tit.  5,  laws  16,  28«  20,  30.  31. 

(188) 
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on  in  a  building  or  tenement  and  which  directly  tend  to  meet  the 
necessities  of  the  same  industry  or  works. 

6.  Vivaries  for  animals^  pigeon-houses,  beehives,  fish-ponds  or  beds 
for  similar  purposes,  when  the  owner  has  placed  or  kept  them  with 
the  intent  of  maintaining  the  same  attached  to  the  tenement  and 
forming  a  permanent  part  thereof. 

7.  Manures  intended  for  the  cultivation  of  lands  when  they  are  on 
the  place  where  they  are  to  be  employed. 

8.  Mines,  quarries,  and  slag  lands,  while  the  matter  forms  part  of 
the  beds,  and  waters,  either  running  or  stagnant. 

9.  Docks,  and  constructions,  which,  though  floating,  are  intended 
by  their  purposes  and  conditions  to  remain  at  a  fixed  place  in  a  river, 
lake  or  on  a  coast. 

10.  Administrative  concessions  for  public  works,  and  easements, 
and  other  real  rights  attached  to  real  property. 

Col.  666,  661,  665;  Chile,  568,  573,  565,  576  to  581;  Guat.  505;  Arg.  2314,  2315, 
2316;  Mex.  782. 

CHAPTEE  SECOND. 

Personal  property."^ 

Article  836.  Personal  property  is  considered  anything  susceptible 
of  appropriation  and  not  contained  in  the  preceding  chapter,  and,  in 
general,  anything  which  can  be  carried  from  place  to  place  without 
impairing  the  real  property  to  which  it  may  be  attached. 

ChUe,  567;  Guat.  504;  Col.  655,  659;  Uni.  414. 

336.  As  personal  property  are  also  considered :  Bents  or  pensions, 
either  for  life  or  hereditary,  in  favor  of  a  person  or  family,  provided 
they  do  not  incumber  real  property  with  a  real  charge;  also  purchased 
public  offices,  contracts  for  public  services,  and  bonds  and  certificates 
lepresenting  mortgage  loans. 

CoL  667,  668;  Chile,  680,  681;  Mex.  786. 

837,  Personal  property  is  either  consumable  (fungibles)  or  non- 
consumable  (no  fungibles). 

To  the  first  class  belong  those  which  cannot  be  used,  in  a  manner 
appropriate  to  their  nature,  without  consuming  them;  all  others  be- 
long to  the  second  class. 

Col.  663;  Chile.  576;  Uni.  422;  Guat.  507. 

*  Bigesto,  book  12,  tit.  1,  law  2,  par.  1.  Instituciones,  book  3,  tit.  15.  Part. 
3,  tit  19,  law  4;  id.  5,  tit.  1,  laws  1,  2;  id.  5,  tit.  5,  law  29. 
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CHAPTER  THIED. 

Property  in  respect  to  ownership* 

Article  338.  Things  pertain  to  public  domain  or  to  priyato  owner- 
ship. 

CoL  674;  Chile,  589;  Uni.  428;  Mex.  795. 

339.  To  public  domain  belong: 

1.  Those  intended  for  public  use,  as  roads,  canals^  rivers,  torrents, 
ports,  and  bridges,  constracted  by  the  State,  and  banks,  shores^  road- 
steads, and  others  of  a  similar  character. 

2.  Those  belonging  exclusively  to  the  State,  not  for  common  use, 
and  which  are  designed  for  some  public  service,  or  the  development 
of  the  national  wealth,  as  walls,  fortresses,  and  other  works  for  the 
defense  of  the  territoiy,  and  mineSy  whilst  their  concession  has  not 
yet  been  granted. 

Hex.  802;  Chile,  695,  596,  598;  Col.  677.  678. 

340.  All  other  property  belonging  to  the  State  which  has  not  the 
conditions,  stated  in  the  preceding  article,  is  considered  as  private 
property. 

Chile,  589;  Col.  674. 

341.  Property  of  the  public  domain,  when  it  is  no  longer  dedicated 
to  general  uses  or  to  the  necessities  of  the  defense  of  the  territory, 
shall  become  a  part  of  the  property  of  the  State. 

342.  Property  of  the  Royal  Patrimony  is  governed  by  its  special 
law,  and  in  all  matters,  not  prescribed  therein  for  it,  by  the  general 
provisions  established  by  this  Code  about  private  property. 

343.  The  property  of  provinces  and  of  towns  is  divided  into  prop- 
erty of  public  use  and  patrimonial  property. 

Hex.  796.  800.  804. 

344.  Property  for  public  use  in  provinces,  and  towns,  comprises 
the  provincial  and  town  roads,  the  squares,  streets,  fountains,  and 
public  waters,  the  walks,  and  public  works  for  general  service,  paid 
for  by  the  same  towns  or  provinces. 

All  other  property,  possessed  by  either  of  them,  are  patrimonial, 
and  shall  be  governed  by  the  prescriptions  of  this  Code,  unless  other- 
wise ordered  by  special  laws. 

•Digeftto,  book  1,  tit.  8,  law  4,  par.  1;  id.,  book  43,  tit.  7,  law  1;  id.,  book 
43,  tit.  12,  pars.  3,  4;  id.,  book  33,  tit.  7,  law  27,  par.  3;  id.,  book  32,  law  78, 
par.  1;  id.,  book  33,  tit.  3,  law  18,  par.  33.  Part.  2,  tit.  15,  law  4;  id.  2,  tit. 
17,  law  1:  id.  3,  tit.  28,  laws  2,  6,  9,  10;  id.  3,  tit.  32,  law  23.  Fuero  Real, 
book  4,  tit.  6,  law  6.  Fuero  Juzgo,  book  8,  tit.  4,  law  29.  Nov.  Recop.,  sev- 
eral laws  of  book  3,  tit.  5;  all  the  laws  of  same  book,  tit.  X,  laws  8,  9,  10  and 
11,  book  7,  tit.  5;  id.,  book  7,  tit.  16,  law  1. 
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346.  Besides  the  patrimonial  property  of  the  State,  of  the  prov- 
inces, and  of  the  towns,  that  belonging  to  private  parties,  either  indi- 
vidually or  collectively,  is  property  of  private  ownership. 

PEOVISIONS  COMMON  TO  THE  THREE  PRECEDING 

CHAPTERS. 

Article  346.  Whenever  by  provision  of  the  laws  or  by  an  individ- 
ual declaration,  the  expression  "  real  things  or  real  property  '^  is  used, 
or  "  personal  things  or  personal  property,^^  it  shall  be  understood  as 
comprised  in  them,  respectively,  those  enumerated  in  chapter  first 
and  in  chapter  second. 

Whenever  the  word  "  personal  ^'  (muebks),  alone,  is  Used,  then  it 
-shall  not  be  xmderstood  as  including:  Money,  credits,  commercial 
effects,  values,  jewels,  scientific  or  artistic  collections,  books,  medals, 
arms,  clothing,  riding  beasts,  or  carriages  and  their  harnesses,  bread- 
stuffs,  liquids  (caldos)  and  merchandise  or  other  things,  the  principal 
employment  of  which  is  to  furnish  or  ornament  rooms,  with  the  ex- 
ception of  the  cases  in  which,  by  the  contexture  of  the  law  or  of  the 
Individual  disposition,  the  contrary  clearly  appears. 

Col.  662;  Chile,  674;  Mex.  792  to  794;  Guat.  606;  Uru.  421. 

847.  Whenever,  in  a  sale,  legacy,  or  donation,  or  any  other  dispo- 
sition in  which  reference  is  made  to  personal  or  real  things,  their 
possession  or  ownership  is  transferred  with  everything  they  may  con- 
tain, there  shall  not  be  understood  as  comprised  in  the  transfer, 
money  values,  credits,  and  actions,  the  titles  to  which  are  contained 
in  the  things  transferred,  unless  the  intention  is  clearly  shown  of  in- 
cluding such  values  and  rights  in  the  transfer. 

TITLE  n. 

Ownership. 

CHAPTER  FIRST. 

Ownership  in  general* 

Article  348.  Ownership  is  the  right  ta  enjoy  and  dispose  of  a  thing, 
without  further  limitations  than  those  established  by  the  laws. 

•Digesto,  book  41,  tit.  1,  law  31,  par.  1.    Part.  2,  tit.  1,  law  2;  id.  3,  tit,  2, 

law  29;  id.  3,  tit.  18,  law  31 ;  id.  3,  tit.  28,  laws  1,  46 ;  id.  7,  tit.  23,  law  10.    Nov. 

Recop.,  book  10,  tit.  23,  law  3;  id.,  book  11,  tit.  3,  law  4.    Laws  of  May  9,  1835, 

4irt.  1,  par.  4;  of  July  17,  1836.    Constitution  of  1869,  art.  14;  id.  of  1876,  art. 

10.    Codigo,  book  4,  tit.  35,  law  21 ;  id.,  book  10,  law  15. 
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The  owner  has  actionfl  against  the  holder  and  the  possessor  of  the 
thing  to  recover  it. 

Mex.  827;  Guat.  610;  Chile,  582. 

349.  "So  one  shall  be  deprived  of  his  property,  unless  it  be  by  com- 
petent authority,  and  with  justified  cause  for  public  utilily,  and 
never  until  he  has  previously  been  properly  indemnified. 

If  this  requirement  has  not  been  complied  with,  the  judges  shall 
protect,  and,  in  proper  cases,  replace  the  condemned  party  in  pos- 
session. 

Arg.  2511;  Mex.  828. 

350.  The  owner  of  a  parcel  of  ground  is  owner  of  its  surface  and 
everything  under  it,  and  he  can  make  thereon  any  works,  plantation^ 
and  excavations  which  may  be  convenient  for  him,  without  injury 
to  the  easements  and  subject  to  what  is  prescribed  by  the  laws  about 
mines  and  waters  and  by  Police  Begulations. 

Arg.  2518. 

361.  Hidden  treasures  belong  to  the  owner  of  the  land  on  which 
they  are  found. 

However,  when  the  discovery  is  made  on  property  belonging  to  a 
stranger  or  to  the  State  and  by  chance,  one-half  of  it  shall  be  ad- 
judged to  the  finder. 

If  the  thing  discovered  is  of  interest  to  the  sciences  or  arts,  the 
State  can  acquire  it  at  its  just  value,  which  shall  be  distributed  in 
accordance  with  what  has  been  prescribed. 

Arg.  2550,  2559,  2561,  2562,  2563;  Col.  701;  Chile,  626;  Guat.  563. 

352.  By  treasure  is  understood,  in  its  legal  effects,  hidden  or  un- 
known deposits  of  money,  jewelry,  or  other  precious  objects,  the  law- 
ful ownership  of  which  is  not  proven. 

CHAPTER  SECOND. 
Right  of  accession, 

general  PBOriSION, 

Article  363.  Ownership  of  property  gives  a  right  by  accession  to 
everything  which  is  produced  by  it  or  which  is  either  naturally  or 
artificially  united  to  or  incorporated  with  it. 

Chile,  643;  Col.  713;  Arg.  2571;  Guat.  580;  Mex.  860. 
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SECTION  FIEST. 

Right  of  accession  in  respect  to  what  is  produced  by  property.* 

Article  864.  To  the  owner  belong: 

1.  Natural  fruits. 

2.  Industrial  fruits. 

3.  Civil  fruits. 

Mex.  870;  Guat.  581;  Arg.  2513,  2552;  Chile,  646,  648. 

356.  Natural  fruits  are  the  spontaneous  products  of  soil,  and  the 
brood,  and  all  other  produce  of  animals. 

Industrial  fruits  are  those  produced  by  land  of  any  kind  through 
cultiYation  or  labor. 

Civil  fruits  a-.e  rents  of  buildings,  receipts  for  leases  of  lands,  and 
the  amount  of  perpetual  or  life  rents,  and  other  similar  returns. 

Mex.  871,  873,  876;  Guat.  582,  584,  587;  Arg.  2424;  Chile,  644,  645,  647;  Col. 
714,  715,  717. 

866.  The  receiver  of  fruits  is  obliged  to  pay  the  expenses  incurred 
by  a  third  party  in  their  production,  gathering,  and  preservation. 

Aig.  2426;  Chile.  646. 

367.  Only  those  which  are  in  sight  or  appearing  are  considered  as 
natural  or  industrial  fruits. 

As  to  animals,  it  is  sufBcient  if  they  are  in  the  womb  of  the  mother^ 
though  yet  unborn. 

Guat.  585.  586. 

SECTION  SECOND. 

Rights  of  accession  in  respect  to  real  property* 

Article  368.  Whatever  is  built,  planted  or  sown  on  another's  land^ 
and  the  improvements  or  repairs  made  on  it,  belong  to  the  owner  of 
the  land,  subject  to  what  is  prescribed  in  the  following  articles : 

Mex.  878;  ChUe.  660;  Col.  739;  Guat.  580. 

•  Part.  3,  tit.  28,  laws  26,  30.    Fuero  Real,  book  3,  tit.  4,  laws  1,  10. 

tBigesto,  book  5,  tit.  3,  law  29;  id.,  book  6,  tit.  1,  law  62;  id.,  book  7,  tit. 
1,  laws  9,  51,  par.  1;  id.,  book  10,  tit.  2,  law  51;  id.,  book  19,  tit.  1,  law  34; 
id.,  book  22,  tit.  1,  law  46;  id.,  book  24,  tit.  3,  law  7.  Instituciones,  book  2, 
tit  1,  par.  37.  Codigo,  book  7,  tit.  61,  law  4.  Part.  3,  tit.  2,  law  16;  id.  3, 
tit.  28,  laws  26.  27,  28,  29,  31,  32,  36,  38,  41,  42,  43.  Fiiero  Juzgo,  book  10, 
tit  1,  law  6;  id.,  book  11,  tit.  1,  law  7.  Fuero  Heal,  book  3,  tit  4,  laws  1,  14, 
number  5.    Law  of  Waters,  of  1879,  arts.  40,  42,  44,  45,  46,  47,  49,  60. 
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369.  All  workSy  gown  groundfi,  and  plantings  are  presumed  to  be 
made  by  the  owner,  and,  at  his  expense,  unless  the  contrary  is  proveEL 

Arg.  2519;  Mex.  879;  Guat.  590. 

360.  The  owner  of  the  land  who  shall  make  on  it,  by  himself  or 
through  another  person,  plantings,  constructions  or  works,  with  ma- 
terial belonging  to  another  person,  is  bound  to  pay  for  their  value; 
and  should  he  have  acted  in  bad  faith,  he  shall  also  be  obliged  to 
indemnify  said  person  for  damages  and  injuries  caused  thereby.  The 
owner  of  the  materials  shall  have  a  right  to  remove  them,  only  in 
case  he  can  do  it  without  injury  to  the  work  constructed,  and,  when 
by  doing  it,  the  plantings,  constructions,  and  work  done,  shall  not  be 
destroyed. 

ChUe,  608;  Col.  738;  Mex.  882;  Guat.  593,  594;  Arg.  2587. 

861.  The  owner  of  the  land  on  which  somebody  has  built,  sown, 
or  planted,  in  good  faith,  is  entitled  to  appropriate,  as  his  own,  the 
work,  sowing  or  planting  by  previously  paying  the  indemnity  speci- 
fied in  articles  453  and  454  or  to  oblige  the  person  who  has  built  or 
planted  the  same  to  pay  him  the  value  of  the  land  and  to  oblige  him, 
who  sowed,  to  pay  the  corresponding  rents. 

ChUe,  669;  Col.  739;  Arg.  2588;  Guat.  496;  Mex.  886;  Uru.  713. 

362.  He,  who  builds,  plants,  or  sows,  in  bad  faith,  on  another's 
land,  loses  what  he  has  built,  planted,  or  sown  without  right  to  any 
indemnity. 

Guat.  597;  Arg.  2589. 

363.  The  owner  of  the  land  on  which  any  one  has  built,  planted, 
or  sown,  in  bad  faith,  may  exact  the  demolition  of  the  work  or  the 
removal  of  the  planting  or  sowing,  and  the  replacing  of  everything 
in  its  former  condition,  at  the  expense  of  him  who  built,  planted  or 
sowed. 

Guat.  598;  Arg.  2589;  Mex.  886. 

364.  When  there  has  been  bad  faith,  not  only  on  the  part  of  him 
who  built,  sowed  or  planted  on  another's  land,  but  also  on  the  part 
of  the  owner  of  such  land,  the  right  of  both  shall  be  the  same  as 
though  both  had  acted  in  good  faith. 

Bad  faith  on  the  part  of  the  owner  is  understood,  whenever  the 
act  has  been  executed  in  his  presence  with  his  knowledge  and  for- 
bearance and  without  opposition. 

Ouat.  599»  601;  Arg.  2590;  Chile,  669;  Col.  739. 
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866.  If  the  materials,  plants  or  seed  belong  to  a  third  party,  who 
has  not  acted  in  bad  faith,  the  owner  of  the  land  shall  be  liable  sub- 
sidiarily for  their  value,  but  only  in  the  event  that  the  person  who 
used  them  has  no  means  to  pay  for  the  same. 

This  prescription  shall  have  no  force,  if  the  owner  make  use  of  the 
rights  given  him  by  article  363. 

Ouat.  602;  Ar^.  2501;  Hex.  891. 

866.  The  augmentation  which  the  banks  of  a  river  gradually  re- 
ceive from  the  effects  of  currents  of  waters,  belongs  to  the  owner  of 
the  land  adjacent  to  such  banks. 

Mex.  893;  Chile,  650;  Col.  720;  Gnat.  604;  Arg.  2572. 

887.  The  owners  of  tenements,  adjacent  to  ponds  or  lakes,  do  not 
acquire  the  land  left  dry  by  the  natural  decrease  of  waters,  nor  lose 
those  inundated  by  them  in  extraordinary  floods. 

Ai^.  2578;  Chile,  650,  par.  2;  Col.  720,  par.  2. 

868.  When  the  current  of  a  river,  rivulet  or  torrent  cuts  off  from 
the  tenement  on  its  bank  a  known  portion  of  land  and  transfers  it 
to  another  tenement,  the  owner  of  the  tenement  to  which  the  cut- 
off part  belongs  retains  the  ownership  of  the  same. 

Mex.  895;  Chile,  652;  Col.  722;  Guat.  605;  Arg.  2583  to  2585. 

869.  Trees,  uprooted  and  carried  away  by  currents  of  waters,  be- 
long to  the  owner  of  the  land  upon  which  they  are  carried,  if  the 
former  owners  do  not  claim  them  within  the  term  of  a  month. 

If  such  owner  claims  them,  then  they  must  pay  all  the  expenses 
caused  by  the  collecting  and  securing  them  in  a  safe  place. 

Guat.  606;  Mex.  896. 

870.  The  beds  of  rivers,  which  remain  abandoned  because  the 
course  of  the  water  has  naturally  changed,  belong  to  the  owners  of 
the  riparian  lands,  throughout  their  respective  extents.  If  the  aban- 
doned bed  has  divided  tenements  belonging  to  different  owners,  the 
new  dividing  line  shall  be  run  at  equal  distance  therefrom. 

Chile,  654;  Col.  724;  Mex.  897;  Arg.  2573;  Guat.  607. 

871.  Islands  formed  in  the  sea,  adjacent  to  the  coast  of  Spain,  and 
in  navigable  or  floatable  rivers  belong  to  the  State. 

Guat.  608.  609;  Arg.  2340. 

872.  When  in  a  navigable  and  floatable  river,  which  changes  its 
conrse  by  natural  causes,  a  new  bed  is  opened  through  a  private  tene- 
ment, this  bed  shall  become  public  domain.     The  owner  of  the  tene- 
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xnent  shall  recover  it,  in  the  event  of  the  waters  leaving  it  again  dry, 
natnrally  or  through  work  legally  authorized  for  this  purpose. 

373.  Islands  which,  through  successive  accumulations  of  descend- 
ing alluviums,  are  slowly  formed  in  rivers,  belong  to  the  owners  of 
the  banks  or  shores  nearest  to  each  of  them  or  to  those  of  both  shores, 
if  the  island  is  in  the  middle  of  the  river,  and  then  shall  be  divided 
longitudinally  in  halves.  If  only  one  island  thus  formed  be  more 
distant  from  one  bank  than  from  the  other,  then  the  owner  of  the 
nearest  bank  shall  be  the  sole  owner  of  it. 

Chile,  656;  CoL  726;  Guat.  610. 

374.  When  the  current  of  a  river  divides  itself  into  branches^  leav- 
ing a  tenement  or  a  part  of  it  isolated,  the  owner  of  the  same  retains 
his  property.  He  also  retains  it,  if  a  portion  of  the  land  is  rendered 
isolated  by  the  current. 

Hex.  001;  Arff.  2576;  Col.  726;  Guat.  611. 

SECTION  THIRD. 
Rights  of  accession  in  respect  to  personal  property* 

Article  376.  When  two  personal  things,  belonging  to  different  own- 
ers, are  united  in  such  a  way  that  they  become  a  unit  without  bad 
faith  on  the  part  of  either  owner,  the  owner  of  the  principal  thing 
acquires  the  accessory  upon  indemnifying  its  former  owner  for  its 
value. 

Arg.  2694;  Chile,  658;  Col.  728;  Guat.  512;  Mex.  902;  Uru.  699. 

376.  When  two  things  are  incorporated,  the  principal  shall  be  con- 
sidered the  one  to  which  the  other  had  been  united  as  an  ornament 
or  for  its  use  and  perfection. 

Mex.  903;  Guat.  613;  Chile.  659;  Col.  729;  Arg.  2333. 

377.  When  it  is  not  possible  by  following  the  rules  of  the  preceding 
article  to  determine  which  of  the  two  incorporated  things  is  the  prin- 
cipal one,  the  thing  of  the  greater  value  shall  be  considered  as  such, 
and  between  two  things  of  equal  value,  that  of  the  greater  volume. 

In  paintings  and  sculptures,  in  writings,  printed  matter,  prints, 
engravings,  and  lithographs,  the  board,  metd,  stone,  canvas,  paper 
or  the  parchment  shall  be  considered  as  accessory  things. 

Col.  731,  732;  Chile,  660,  661;  Mex.  905;  Guat.  615;  Arg.  2334;  Uru.  700,  701. 

^^^—  '       •—  ■  — 

*  Digesto,  book  6,  tit.  1,  law  23,  pars.  2,  5;  id.,  book  34,  tit.  2,  law  19,  par.  13; 
id.,  book  41,  tit.  1,  laws  26,  par.  1,  27,  2.  Institudones,  tit.  1,  pars.  26,  33; 
id.,  book  2,  tit.  1.  par.  34,  law  27.    Part.  3,  tit  28,  laws  33,  34,  36,  36,  37. 
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878.  When  things  united  can  be  separated  without  injury,  their 
respective  owners  may  claim  their  separation. 

However,  when  the  thing  adjoined  for  the  use,  embellishment  or 
perfection  of  another  is  much  more  precious  than  the  principal  thing, 
the  owner  of  the  first  may  demand  their  separation,  though  the  thing 
to  which  it  is  joined  may  suffer  some  damage. 

Arg.  2595,  2508;  Chile,  663.  664;  Col.  733;  Guat.  616,  617;  Mez.  906. 

879.  Y/hen  the  owner  of  the  accessory  thing  has  made  the  incor- 
poration, in  bad  faith,  he  shall  lose  the  thing  incorporated  and  shall 
be  obliged  to  indemnify  the  owner  of  the  principal  thing  for  the  dam- 
ages he  may  have  suffered. 

When  the  one  acting  in  bad  faith  is  the  owner  of  the  principal 
thing,  the  owner  of  the  accessory  shall  have  the  right  to  choose  be- 
tween being  paid  by  the  first  for  the  value  of  the  thing  or  to  have 
the  thing,  belonging  to  him,  separated,  though  it  may  be  necessary 
for  Buch  purpose  to  destroy  the  principal  one,  and  besides,  in  both 
cases,  an  indemnity  for  damages  and  injury  may  be  recovered. 

If  any  of  the  owners  have  made  the  incorporation  in  the  presence, 
with  the  knowledge  and  forbearance  land  without  opposition  from  the 
other,  their  respective  rights  shall  be  determined  in  the  manner  pro- 
vided for  such  cases  where  both  had  acted  in  good  faith. 

M^.  2696;  Chile.  664  to  667;  Col.  734  to  737,  and  618  to  620;  Uni.  706  to 
70S:  Mex.  908  to  912. 

380.  Whenever  the  owner  of  materials,  used  without  his  consent^ 
has  a  right  to  an  indemnity,  he  may  exact  that  such  indemnity  con- 
nst  in  the  delivery  to  him,  either  of  a  thing  equal  in  quali^  and 
value  and  in  all  respects  to  the  one  employed  or  in  its  price,  accord- 
ing to  appraisement  by  experts. 

Mex.  811;  Guat.  621;  Chile.  655;  Col.  735. 

381.  When  by  the  will  of  their  owners,  two  things  of  equal  or 
different  kinds  are  mixed,  or  if  the  mixture  is  made  by  chance,  and, 
in  this  last  case,  are  not  separable  without  injury,  each  owner  shall 
acquire  a  right  proportional  to  the  part  belonging  to  him  with  con- 
iideration  as  to  the  values  of  the  things  mixed  or  confounded. 

Aig.  2600;  Mex.  912;  Guat.  622. 

382.  When  by  the  will  of  only  one  of  the  owners,  but,  in  good 
ftuth,  two  things  of  equal  or  different  kinds  are  mixed  or  confounded, 
the  rights  of  the  owners  shall  be  determined  by  the  provisions  of  the 
preceding  article. 
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When  the  one  making  the  mixture  or  confusion  acted,  in  bad 
faith,  he  will  lose  the  thing  belonging  to  him,  mixed  or  confounded, 
besides  being  obliged  to  indemnify  the  owner  of  the  thing  with  which 
he  made  the  mixture  for  the  damage  caused  thereby. 

Guat.  t>23,  624;  Chile,  663,  667;  Col.  733.  7M ;  MiX.  Ui3.  914. 

383.  He  who,  in  good  faith,  wholly  or  partially  used  material  be- 
longing to  another  party  in  making  a  work  of  a  new  kind,  may  make 
the  work  his  own  upon  indemnifying  the  owner  of  the  material  for 
the  value  of  the  same. 

When  this  (material)  is  more  precious  than  the  work  on  which  it 
was  used  or  superior  in  value,  the  owner  of  it  may  at  his  option  be- 
come owner  of  the  new  thing  by  paying  the  price  of  the  labor  or 
claiming  an  indemnity  for  the  material. 

When  in  the  making  of  the  new  work,  there  has  been  bad  faith, 
the  owner  of  the  material  has  the  right,  either  to  keep  the  work  with- 
out paying  anything  to  the  author  or  claiming  from  him  an  indem- 
nity for  the  value  of  the  material  and  the  damages  he  may  have 
suffered. 

Mex.  915;  Guat.  625  to  627;  Chile,  662;  Col.  732;  Arg.  2567  to  2570. 

CHAPTER  THIRD. 
Fixing  boundaries  and  placing  land  marks* 

Article  384.  Every  owner  has  the  right  to  fix  the  boundaries  of  hii 
property  by  giving  notice  thereof  to  the  owners  of  adjoining  tene- 
ments. 

The  same  right  belongs  to  those  having  real  rights. 

Arg.  2746;  Chile,  842;  Col.  900;  (iuat.  1244,  1245. 

386.  The  demarkation  shall  be  made  in  accordance  with  the  titlei 
of  each  owner,  and,  when  in  default  of  sufficient  title,  from  what 
may  appear  from  the  possession  held  by  the  contiguous  owners. 

386.  When  the  titles  do  not  specify  the  boundary  or  area  belonging 
to  each  owner,  and  the  question  cannot  be  determined  by  the  pos- 
session or  by  other  means  of  proof,  the  demarkation  shall  be  made 
by  dividing  the  land  in  dispute  in  equal  shares. 

387.  When  the  titles  of  the  contiguous  owners  show  an  area,  larger 
or  smaller  than  that  comprised  in  the  total  of  said  land,  the  increase 
or  decrease  shall  be  distributed  in  proportion. 

♦  Part.  6,  tit.  15,  law  10.     Law  of  Civil  Procedure,  art.  2061. 
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CHAPTER  FOUETH. 

Right  of  inclosing  agricultural  lands* 

Article  388.  Every  owner  may  close  or  fence  his  tenements  with 
walls,  ditches,  live  or  dead  hedges  or  in  any  other  manner  without  in- 
jniy  to  the  easements  existing  thereon. 

Axg.  2516;  Chile,  841;  Col.  902;  Guat.  1200. 

CHAPTER  FIFTH. 
Uftstablc  buildings  and  trees  about  to  fall.] 

Article  389.  When  a  building,  wall,  column  or  any  other  construc- 
tion is  in  danger  of  falling,  the  owner  is  obliged  to  demolish  it  or  to 
do  whatever  is  necessary  to  prevent  its  falling. 

Should  the  owner  of  the  ruinous  work  not  do  it,  the  authorities 
may  have  it  demolished  at  the  expense  of  the  owner. 

ChDe.  932;  Col.  988;  Arg.  2616. 

890.  When  a  large  tree  threatens  to  fall  in  such  a  way  as  to  cause 
damage  to  another  person's  tenement  or  to  persons  passing  through 
a  public  or  private  way,  the  owner  of  the  tree  shall  be  obliged  to  pull 
it  down  and  take  it  away;  should  he  not  do  so,  it  shall  be  done  at  his 
expense  by  order  of  the  authorities. 

(^hile,  935;  Col.  992. 

891.  In  the  cases  of  the  two  preceding  articles,  should  the  tree  or 
building  fall,  the  provisions  of  articles  1907  and  1908  shall  be  en- 
forced. 

CTiilc,  934;  Col.  909. 

TITLE  III. 

Community  of  property. I 

Article  392.  There  is  community  of  property  when  the  ownership 
of  a  thing  or  of  a  right  belongs  to  different  persons  undividedly. 

In  default  of  contracts  or  of  special  provisions,  communities  shall 
be  governed  by  the  provisions  of  this  title. 

ChUe,  2304;  Col.  2322;  Guat.  2266. 

•Law  of  Cortes,  1813,  art.  1.  Decree,  Sept.  6,  1836,  and  law  of  Hunting 
and  Fishing.  Jan.  10,  1879,  art.  1. 

tPart.  3,  tit.  30,  law  15;  id.  3,  tit.  32,  laws  10,  12.  Nov.  Recop.,  book  7, 
tit.  32.  law  2. 

tCodigo,  law  5,  of  comuni  diiidiindo;  id.,  book  3,  tit.  37,  law  3.  Digesto, 
book  10,  tit.  3,  law  21;  tit.  2,  law  55.  Part.  3,  tit.  32,  law  26;  id.  5,  tit.  5, 
laws  13,  66.     Fuero  Real,  book  3,  tit.  4,  laws  2,  3. 
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393.  The  share  of  the  participants  in  the  benefits,  as  well  as  in  the 
charges,  shall  be  proportionate  to  their  respective  interests. 

The  interests  belonging  to  the  participants  shall  be  presumed  equal 
until  the  contrary  is  proven. 

Chile,  2305,  2309;  Col.  2323,  2327;  Guat.  2271;  Arg.  2707,  2708,  2G89. 

394.  Every  participant  may  use  the  things,  held  in  common,  pro- 
vided he  uses  them  in  accordance  with  their  office  and  in  such  a  way 
as  not  to  injure  the  interests  of  the  community  nor  prevent  the  co- 
participants  from  utilizing  them  according  to  their  rights. 

Arg.  2084;  Col.  2330. 

396.  Every  participant  shall  have  a  right  to  oblige  a  co-participant 
to  contribute  to  the  expenses  of  keeping  the  thing  or  right  held  in 
common;  only  the  party  renouncing  the  share  belonging  to  him  in 
tlie  ownership  can  exempt  himself  from  this  obligation. 

Chile.  2309;  Col.  2327;  Arg.  2685;  Guat.  2271. 

396.  When  the  different  stories  of  a  house  belong  to  different  own- 
ers, if  the  titles  do  not  specify  the  conditions  under  which  they  must 
contribute  the  necessary  expenses  thereof,  and  there  is  no  stipidation 
about  it,  the  following  provisions  shall  be  observed : 

1.  The  main  and  party  walls,  the  roof,  and  other  things  of  use  in 
common  shall  be  preserved  at  the  expense  of  all,  the  owners  in  pro- 
portion to  the  value  of  their  stories. 

2.  Every  owner  shall  pay  the  cost  of  maintaining  the  floor  of  his 
story.  The  floor  of  the  porch,  front  door,  common  yard,  and  hygi- 
enic works,  common  to  all,  shall  be  paid  pro  rata  by  all  the  owners. 

3.  The  stairs  from  the  porch  to  the  first  story  shall  be  paid  for 
pro  rata  by  all  the  owners,  with  the  exception  of  the  owner  of  the 
ground  floor;  the  stairs  from  the  first  to  the  second  story  shall  be  paid 
for  by  all,  excepting  the  owners  of  the  ground  floor  and  first  story, 
and  successively  so  on. 

397.  None  of  the  o^^mers  shall,  without  consent  of  the  others,  make 
any  change  in  the  common  property  though  benefits  for  all  may  ac- 
crue thereby. 

Arg.  2681. 

398.  The  resolution  of  the  majority  of  the  part-owners  as  to  the 
management  and  better  enjoyment  of  the  thing  held  in  common  shall 
be  binding  (on  all). 

There  shall  be  no  majority,  unless  the  resolution  has  been  made  by 
the  part-owners  representing  a  majority  of  the  interests  which  con- 
stitutes the  object  of  the  community. 
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If  there  is  no  majority  or  the  resolution  of  the  same  is  seriously 
injurions  to  the  parties  interested  in  the  thing  held  in  common,  the 
Judge,  on  petition  of  any  part-owner,  shall  decree  what  may  be  proper, 
including  the  appointment  of  an  administrator. 

When  a  part  of  the  things  privately  belong  to  one  or  to  some  of  the 
part-owners  and  the  remainder  in  common,  the  preceding  prescription 
shall  only  apply  to  the  latter. 

Arg.  2703. 

399.  Each  one  of  the  part-owners  shall  have  absolute  ownership 
of  his  part  and  in  the  fruits  and  benefits  belonging  to  it,  and  he, 
therefore,  may  sell,  assign,  or  mortgage  it,  and  even  substitute  another 
person  in  its  enjoyment,  unless  personal  rights  are  involved.  But 
the  effect  of  the  sale  or  mortgage,  in  what  refers  to  the  part-owner, 
shall  be  limited  to  the  share  which  may  be  allotted  to  him  in  the  dis- 
tribution on  the  determination  of  the  community. 

Arg.  2676;  Guat.  2267. 

400.  No  part-owner  shall  be  obliged  to  remain  a  party  to  the  com- 
munity. Each  of  them  may  ask,  at  any  time,  the  division  of  the 
thing  held  in  common. 

However,  the  stipulation  of  keeping  the  thing  undivided  for  a 
stated  period  of  time,  not  exceeding  ten  years,  shall  be  valid.  This 
term  may  be  extended  by  a  new  agreement. 

Arg.  2692;  Chile,  2313;  Col.  2334. 

401.  Notwithstanding  what  is  provided  in  the  preceding  article, 
the  part-owners  cannot  compel  a  division  of  the  thing  held  in  com- 
mon to  be  made,  when  by  so  doing  they  may  render  it  unserviceable 
for  the  use  for  which  it  was  intended. 

Arg.  2710. 

402.  The  division  of  a  thing  held  in  common  may  be  made  by  the 
parties  in  interest  or  by  arbitrators  or  compromisers  appointed  at  the 
will  of  the  part-owners. 

In  case  it  is  made  by  arbitrators  or  compromisers,  they  shall  divide 
it  into  parts  proportionjil  to  the  rights  of  each  ])art-owner,  endeavoring 
to  avoid  payments  of  balances  in  cash  as  far  as  possible. 

Arg.  2698. 

408.  The  creditors  or  assignees  of  the  part-owners  may  concur  in 
the  division  of  the  property,  held  in  common,  and  object  to  any 
division  made  without  their  concurrence.  But  they  cannot  object  to 
the  division  already  made,  except  in  the  cases  of  fraud  or  when  they 
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have  made  it,  notwithstanding  the  opposition  formally  interposed 
in  order  to  prevent  it,  but  they  shall  always  leave  the  rights  of  the 
debtor  or  assignee  intact  to  maintain  its  validity. 

404.  When  the  thing  is  essentially  indivisible  and  the  part-owners 
cannot  agree  that  it  be  adjudged  to  one  of  them,  who  shall  indemnify 
the  others,  then  it  shall  be  sold  and  the  proceeds  be  distributed. 

Col.  2334;  Chile.  2313. 

406.  The  division  of  property  held  in  common  shall  not  cause  in- 
jury to  a  third  party  who  shall  retain  the  rights  of  mortgage,  ease- 
ments, or  any  other  real  rights  belonging  to  him  before  the  division 
was  made.  The  personal  rights  belonging  to  a  third  party  against 
the  community  shall  also  remain  in  force  notwithstanding  the  division. 

406.  The  rules,  relating  to  the  division  of  estates,  shall  apply  to  the 
divisions  among  the  part-owners. 

Guat.  2275;  Col.  2335;  Chile,  2313. 

TITLE  IV. 

Some  special  properties. 
CHAPTER  FIRST. 

Waters, 

SECTION  FIRST. 

Ozimership  of  ivvters."^ 

Article  407.  To  the  public  domain  belong: 

1.  Rivers  and  their  natural  beds. 

2.  Continuous  or  intermittent  waters  from  sources  or  brooks  run- 
ning in  their  natural  beds  and  the  beds  themselves. 

3.  Waters  rising  continuously  or  intermittently  in  lands  on  the 
same  public  domain. 

4.  Lakes  and  ponds  formed  by  nature  on  public  lands,  and  also 
their  beds. 

5.  Rain  water  running  through  ravines  or  sandy  beaches  with  their 
beds  also  belong  to  the  public  domain. 

6.  Subterranean  waters  existing  on  public  lands. 


•Bigesto,  book  1,  lit.  8.  law  4,  par.  8:  id.  book  43,  tit.  7,  law  1.  Part.  3, 
tit.  28,  laws  0,  8.  Koval  Decree,  April  20,  lH(iO.  Law  of  Aug.  3.  18(W),  arts. 
30,  31,  33,  34,  38.  44,  07,  08,  71,  72,  70.  44  par.  2,  45,  138,  130,  par.  2.  Law  of 
Waters.  June  13,  1879,  arts.  1,  4,  o.  par  1,  12,  13,  17,  par.  2,  18,  28,  29,  30, 
33,  34,  42,  98,  99,  par.  2.     Royal  Decree,  April  29,  1860,  arts.  24,  25. 
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7.  Waters  found  within  the  zone  of  operation  of  public  works^ 
even  when  they  are  made  by  a  grantee. 

8.  Waters  flowing  continuously  or  intermittently  from  tenements 
belonging  to  private  parties,  to  the  State,  to  the  provinces  or  to  towni 
from  the  moment  they  leave  such  tenements. 

9.  The  waste  waters  of  fountains,  sewers,  and  public  institutions. 

Guat.  509;  Chile.  596;  Col.  677. 

408.  To  private  dominion  belong: 

1.  Waters,  either  continuous  or  intermittent,  rising  on  private 
tenements  as  far  as  they  run  through  them. 

2.  Lakes  and  ponds  and  their  beds,  when  formed  by  nature  on 
said  tenements. 

3.  Subterranean  waters  found  on  the  same. 

4.  Rain  water  falling  on  private  tenements  as  long  as  they  remain 
within  boundaries  of  the  same. 

4.  Bain  water  faling  on  private  tenements  as  long  as  they  remain 
within  the  boundaries  of  the  same. 

6.  The  beds  of  flowing  waters,  continuous  or  intermittent,  formed 
by  rain  water,  and  those  of  brooks  crossing  tenements  which  do  not 
belong  to  the  public  domain.  In  every  drain  or  aqueduct  the  water> 
the  bed,  the  sloping  bank,  and  the  sideways  are  considered  as  an  in* 
tegral  part  of  the  tenement  or  building  for  which  the  waters  are 
intended.  The  owners  of  tenements,  through  which  or  along  th^ 
boundaries  of  which  the  aqueduct  passes,  can  allege  no  o\vnership 
over  it,  nor  any  right  to  profit  by  their  beds  or  sideways,  unless  they 
base  their  claim  on  title  deeds,  specifpng  the  right  or  the  owner* 
ship  claimed  by  them. 

Chile,  305;  Col.  677. 

SECTION  SECOND. 
Profitable  use  of  public  wafers* 

Article  409.  The  use  of  public  waters  is  acquired : 

1.  By  administrative  concession. 

2.  By  prescription  of  twenty  years. 

The  limits  of  the  rights  and  obligations  of  their  uses  shall  be  those 
Bhown,  in  the  first  case,  by  the  terms  of  the  concession ;  and,  in  the 
fiecond,  by  the  manner  and  form  in  which  the  waters  have  been  used^ 

Chile,  598,  599,  603,  2517.  2519;  Col.  078,  679.  683,  2519. 

•Part.  3,  tit.  32,  law  18.  Law  of  Au«r.  3,  188(i.  arts.  192,  194,  par.  I,  203* 
Uw  of  June  13,  1879,  arts.  11,  148,  149,  150,  158.  Royal  Decree,  April  20i 
1860,  art.  2. 
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410.  Every  concession  of  use  of  waters  is  understood  to  be  without 
injury  to  third  parties. 

Chile,  860;  Col.  918. 

411.  The  right  to  make  use  of  public  waters  is  extinguished  by  the 
forfeiture  of  the  concession,  and  by  the  nonusage  during  twenty 
years. 

SECTION  THIRD. 

The  use  of  waters  of  private  ownership  *^ 

Article  412.  The  owner  of  a  tenement  which  contains  the  source 
from  which  a  brook  rises,  be  it  continuous  or  intermittent,  may  use 
its  waters  as  far  as  they  run  through  the  tenement;  after  it  leaves 
the  tenement,  it  becomes  public  and  its  use  is  governed  by  the  special 
Jaw  of  waters. 

Chile,  834;  Col.  892;  Guat.  1208. 

413.  Private  ownership  of  the  beds  of  rain  waters  does  not  give  a 
right  to  make  works  and  constructions  which  may  divert  the  course 
^f  such  waters  with  injury  to  a  third  party  nor  those,  the  destruction 
of  which  by  the  force  of  floods,  may  cause  such  injury. 

Guat.  1216;  Chile,  833,  838;  Col.  896,  891. 

414.  No  one  may  enter  private  property  in  search  of  waters  or 
make  use  of  them  without  petmission  from  its  owner. 

416.  The  dominion  which  the  proprietor  of  a  tenement  has  over 
waters  rising  on  his  land  cannot  be  exercised  so  as  to  interfere  with 
the  rights  which  the  owner  of  an  inferior  tenement  may  have  legally 
ncquired  to  its  use. 

Chile.  836;  Col.  669.  893. 

416.  Every  owner  of  a  tenement  has  a  right  to  construct  on  his 
property  receptacles  for  rain  water,  provided  he  does  no  damage 
thereby  to  the  public  or  a  third  party. 

SECTION  FOUETH. 

Subterranean  waters.] 

Article  417.  Only  the  owner  of  a  tenement  or  another  person,  with 
his  permission,  may  search  for  subterranean  waters  thereon. 

r ' 

•  Law  of  Aug.  3,  1866,  art.  30,  par.  1,  34,  40,  42,  69,  167.    Law  of  Waters 

of  June  13,  1879,  arts.  1.  6,  10,  14,  31,  127. 

t  Part.  3,  tit.  32,  law  19.    Royal  Decree,  April  29,  1860.    Law  of  Aug.  3, 

1866,  art.  47,  par.  2,  48,  406.    Law  of  June  13,  1879,  arts.  19,  21,  par.  2,  22. 
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The  search  for  subterranean  water  on  lands  of  the  public  domain 
can  only  be  made  with  the  permission  of  the  administration. 

ChUe,  945;  Col.  1002. 

418.  Artesian  waters,  according  to  the  special  law  of  waters,  be-* 
long  to  the  persons  who  discover  the  same. 

419.  When  the  owner  of  artesian  wells  abandons  the  same  to  theif 
natural  course,  they  become  public  domain. 

SECTION  FIFTH. 

General  provisions."^ 

Article  420.  The  owner  of  a  tenement  on  which  there  are  defen- 
sive works  to  check  waters  or  on  which,  by  the  variation  of  theiif 
course,  it  may  be  necessary  to  reconstruct  them,  is  bound,  at  his 
option,  to  make  the  necessary  repairs  or  construction  or  to  permit 
that,  without  damage  to  him,  the  owners  of  the  tenements,  who 
suffer  or  are  clearly  exposed  to  suffer  damages,  should  make  such 
works- 

Gaat.  1205. 

421.  The  provisions  of  the  preceding  article  apply  to  the  cases  in 
which  it  may  be  necessary  to  clear  a  tenement  from  the  material,  the 
accumulation  or  fall  of  which  may  obstruct  the  course  of  waters 
with  injury  or  danger  to  a  third  party. 

Guat.  1206;  Chile,  939;  Col.  996. 

422.  All  the  proprietors  who  participate  in  the  benefits  arising 
from  the  works,  to  which  the  preceding  articles  refer,  shall  be  bound 
to  contribute  to  the  expenses  of  their  construction  in  proportion  to 
their  interests.  Those,  who  by  their  own  fault  may  have  caused 
the  damages,  shall  be  responsible  for  such  expenses. 

Guat.  1207;  Chile.  939;  Col.  996. 

423.  The  ownership  and  use  of  waters  belonging  to  corporations 
or  private  parties  are  subject  to  the  law  of  expropriation  for  causes  of 
public  utility. 

Chile,  835;  Col.  893. 

424.  The  provisions  of  this  title  shall  not  cause  injury  to  rights 
previously  acquired  nor  to  the  private  ownership  which  the  pro- 

•Digesto,  book  39,  tit.  3,  laws  1,  2,  par.  1,  6;  id.,  book  43,  tit.  13,  special 
law,  par.  6,  7.  Part.  3,  tit.  32,  laws  13,  14,  15,  16,  17.  Iaw  of  Aug.  3,  1886, 
art  116,  par.  1,  299.    Law  of  June  13,  1879,  arts.  74,  257. 
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prietor  of  waters,  drainB,  fountains  or  sources  haye  to  use,  sell  or  to 
barter,  as  private  property. 

Guat.  1215;  Chile.  835,  837;  Col.  893.  895. 

425.  Anything  not  expressly  determined  by  the  provisions  of  this 
chapter  shall  be  governed  by  the  special  law  of  waters. 

CHAPTER  SECOND. 

Mineral  orcs."^ 

Article  426.  Any  Spaniard  or  foreigner  may  freely  make  prospect' 
pits  or  excavations,  not  exceeding  ten  metres  in  length  or  depth,  for 
the  purpose  of  discovering  ores  on  land  belonging  to  the  public  do- 
main; but  they  must  previously  give  notice  thereof  to  the  local  au- 
thorities. On  land  belonging  to  private  parties  no  prospect  pits  can 
be  sunk  unless  the  permission  of  the  owner  or  the  party  representing 
him  has  been  previously  obtained. 

Chile,  691;  Guat.  577.  578. 

427.  The  limits  of  the  rights  mentioned  in  the  preceding  article, 
the  previous  formalities,  and  the  conditions  for  their  exercise,  the 
designation  of  the  matters  which  are  to  be  considered  as  ores,  and 
the  determination  of  the  rights  belonging  to  the  owner  of  the  land 
and  to  the  discoverer  of  the  ores,  in  case  of  grants,  shall  be  governed 
by  the  special  law  of  mines. 

Guat.  578;  Chile,  591. 

CHAPTER  THIRD. 

Intellectual  property. \ 

Article  428.  The  author  of  any  literary,  scientific  or  artistic  work 
has  the  right  to  profit  by  it  and  dispose  of  it  at  his  will. 

429.  The  law  of  intellectual  property  determines  the  persons  to 
whom  such  right  belongs,  the  manner  of  exercising  it,  and  the  period 
of  its  duration.  In  cases  not  provided  for  nor  determined  by  such 
special  law,  the  general  rules  about  ownership,  established  by  this 
Code,  shall  govern. 

*Nov.  Rccop..  book  9,  tit.  18,  law  4. 
t  Nov.  Recop.,  book  8,  tit.  16,  law  24. 
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TITLE  V. 
Possession. 

CHAPTER  FIEST. 

Possession  and  its  kinds.* 

Article  430.  Natural  possession  is  the  holding  of  a  thing  or  the 
enjojrment  of  a  right  by  some  person.  Civil  possession  is  the  same 
holding  or  enjoyment  joined  to  the  intent  of  having  the  thing  or 
Tight  as  his  own. 

Arg,  2351;  Chile,  700;  Col.  7G2;  Guat.  516. 

431.  Possession  of  things  or  rights  is  exercised,  either  by  the  same 
person  who  holds  and  enjoys  them  or  by  another  in  his  behalf. 

Guat.  516.  518.  532;  Arg.  2351;  Mex.  919. 

432.  Possession  of  things  or  rights  may  be  held  in  one  of  two 
different  ways,  either  as  that  of  the  owner  or  as  that  of  the  holder  of 
the  things  or  rights  to  keep  and  enjoy  them  when  the  ownership  be- 
longs to  another  person. 

Arg.  2351;  Chile,  714;  Col.  775. 

433.  Any  person  who  is  not  aware  that  there  is  in  his  title  or  in 
the  manner  of  acquiring  it  any  flaw,  invalidating  the  same,  shall  be 
considered  a  possessor  in  good  faith. 

Possessors  to  the  contrary  are  considered  as  possessors  in  bad  faith. 

Arg.  2356;  Guat.  517;  Chile,  702,  700,  708;  Col.  704,  708. 

434.  Good  faith  is  always  presumed  and  any  person  averring  bad 
faith  on  the  part  of  the  possessor  is  bound  to  prove  it. 

Arg.  2302;  Chile,  707;  Col.  709;  Guat.  049. 

436,  Possession,  when  acquired  in  good  faith,  does  not  lose  such 
character,  except  in  the  cases  and  from  the  moment  in  which  some 
act  exists  proving  that  the  possessor  is  aware  that  he  possesses  the 
thing  unlawfully. 

Mex.  932;  Chile,  707;  Col.  609. 

•  Digesto,  book  5,  tit.  3,  law  25,  par.  7;  id.,  book  6,  tit.  1,  law  24;  id.,  book 
17,  tit.  2,  law  51:  id.,  book  19,  tit.  3,  laws  2,  9,  19;  id.,  book  41,  tit.  2,  laws 
1,  3,  par.  19;  id.,  book  41,  tit.  3,  laws  9,  33;  id.,  book  45,  tit.  3,  law  4,  par.  18, 
15,  la«t  par.,  48,  par.  1;  id.,  book  50,  tit.  16,  law  109.  Codigo,  book  3,  tit.  31, 
law  11;  id.,  book  8,  tit.  45,  law  30.  Part.  3,  tit.  29,  laws  6,  7,  9,  10,  11,  12,  14, 
22;  id.   3,  tit.  30,  laws  1,  2,  3,  4,  5,  10,  12;  id.   7,  tit.  33,  law  9. 
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436.  It  is  presumed  that  the  enjoyment  of  the  possession  is  con- 
tinued under  the  same  understanding  with  which  it  was  acquired, 
until  the  contrary  is  proven. 

Hex.  924;  Chile,  700;  Col.  762;  Guat.  524. 

487.  Only  things  and  rights  susceptible  of  being  appropriated  can 
be  the  objects  of  possession. 

CHAPTER  SECOND. 

Acquisition  of  possession* 

Article  438.  Possession  is  acquired,  either  by  the  material  occu- 
pation of  the  thing  or  right  possessed,  or  by  the  fact  that  the  same 
remains  subject  to  the  action  of  one's  will,  or  by  the  proper  act  and 
legal  formalities  established  for  acquiring  such  a  right. 

Arg.  2373.  2377. 

439.  Possession  may  be  acquired  by  the  same  person  who  is  to  en- 
joy it,  by  his  legal  representative,  by  his  attorney  or  by  a  third  person, 
without  any  power  therefor,  but,  in  this  last  case,  possession  shall  not 
be  considered  as  acquired,  imtil  the  person,  in  whose  name  the  act 
of  possession  has  been  executed,  has  ratified  the  same. 

Arg.  2351,  2394,  2398;  Guat.  518,  529;  Chile,  720,  721. 

440.  He  who  repudiates  an  inheritance  in  a  valid  manner  is  under- 
stood as  not  having  possessed  it  for  a  single  moment. 

The  possession  of  hereditary  property  is  understood  as  transferred 
to  the  heir  without  interruption  and  from  the  moment  of  the  death 
of  the  testator,  in  case  the  inheritance  be  accepted. 

Chile,  722;  Col.  783;  Guat.  534;  Arg.  2475. 

441.  In  no  case  can  possession  be  forcibly  acquired  while  there  is 
a  possessor  contesting  it.  The  person,  believing  that  he  has  a  right 
or  action  to  deprive  any  other  of  the  holding  of  a  thing,  should  ask 
help  of  competent  authority,  whenever  the  holder  refuses  to  de- 
liver it  up. 

Chile,  710  to  712;  Col.  772  to  774;  Arg.  2364. 

442.  The  successor,  by  an  hereditary  title,  shall  not  sufEer  the  con- 
sequences of  a  faulty  possession  of  his  testator,  unless  it  is  proven 

*  Digesto,  book  4,  tit.  3,  laws  4,  par.  1,  2;  id.,  book  4,  tit.  6,  law  30;  id.,  book 
41,  tit.  2,  law  13,  par.  4,  6,  41;  id.,  book  41,  tit.  3,  law  4,  par.  25;  id.,  book  44, 
tit.  3,  law  14,  par.  4;  id.,  book  47,  tit.  8,  law  0.  Instituciones,  book  2,  i^*  6t 
pars.  2,  7.  Part.  3,  tit.  29,  law  4;  id.  3,  tit.  30,  laws  5,  6,  7,  8,  9,  10,  11,  13. 
lHoY.  Recop.,  book  11,  tit.  8,  laws  1,  2;  id.,  book  11,  tit.  34,  law  3. 
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that  he  was  informed  of  the  flaws  afFecting  it;  however,  the  effects 
of  the  possession  in  good  faith  shall  not  benefit  him,  but  from  the 
death  of  the  testator. 
ChUe,  717;  Col.  778. 

448.  Minors  and  incapables  can  acquire  the  possession  of  things^ 
but  they  shall  require  the  assistance  of  their  lawful  representatives  to 
make  use  of  the  rights  in  their  favor  arising  from  the  possession. 

ChUe,  723;  Col.  784;  Guat.  628;  Arg.  2393. 

444.  Acts  merely  tolerated  and  those  clandestinely  executed,  and 
without  knowledge  of  the  possessor  of  a  thing  or  with  violence,  do 
not  affect  the  possession. 

Guat.  620  to  623;  Chile,  2499;  Col.  2520;  Uni.  1158. 

446.  Possession,  as  a  fact,  cannot  be  recognized  in  two  different 
personalities,  unless  in  cases  of  indivisibility.  Should  a  question  arise 
about  the  fact  of  the  possession,  the  actual  possessor  shall  be  pre- 
ferred, the  oldest,  when  two  appear;  if  the  date  of  the  possession  is 
the  same,  the  one  presenting  a  title;  and  when  all  these  conditions 
are  equal,  the  thing  shall  be  placed  in  deposit  or  judicial  keeping; 
until  a  decision  is  rendered  through  proper  proceedings  about  the 
possession  or  the  ownership  thereof. 

Arg.  2401. 

CHAPTER  THIRD. 

Effect  of  possession,^ 

Article  446.  Every  possessor  has  the  right  to  be  respected  in  his 
poBsession,  and  should  he  be  disturbed  in  it,  he  shall  be  protected  or 
possession  be  restored  to  him  by  the  means  established  in  the  laws  of 
procedure. 

Mex.  955,  956;  Chile,  921,  926,  928;  Col.  977,  982,  984;  Guat.  619. 

^Digesto,  book  6,  tit.  1,  law  45;  id.,  book  8,  tit.  6,  laws  10,  16;  id.,  book  5, 
tit  3,  law  31,  par.  8;  id.,  book  22,  tit.  1,  law  25,  par.  1;  id.,  book  23,  tit.  3, 
law  10,  pani.  1,  2;  id.,  book  41,  tit.  1,  law  48;  id.,  book  45,  tit.  1,  law  91,  par. 
3.  Codigo,  book  8,  tit.  4,  law  11;  id.,  book  8,  tit.  40,  law  6;  id.,  book  7,  tit. 
30,  law  1 ;  id.,  book  7,  tit.  33,  laws  1,  9.  Fuero  Juzgo,  book  5,  tit.  7,  law  5;  id., 
book  8.  tit.  1.  laws  2,  5.  Fuero  Real,  book  2,  tit.  11,  law  1;  id.,  book  3,  tit.  4, 
laws  16,  17;  id.,  book  4,  tit.  4,  law  4.  Part.  3,  tit.  2,  law  30;  id.  3,  tit.  16, 
law  10;  id.  3,  tit.  28,  laws  21,  22,  23,  24,  39,  40,  44;  id.  3,  tit.  29,  laws  9,  12, 
18,  29;  id.  3,  tit.  30,  laws  10,  12,  13,  14,  17,  18;  id.  7,  tit.  10,  law  10;  id.  7, 
tit.  33,  law  10.  Nov.  Recop.,  book  11,  tit.  8,  law  3;  id.,  book  11,  tit.  34,  laws 
11,  2.  Fuerto  Viejo  of  Castile,  book  4,  tit.  4,  laws  2,  9.  Estilo,  law  242.  Con- 
stitution of  1876,  art.  10.  Law  of  Expropriation,  Jan.  10,  1879,  art.  4.  Law 
of  Cliase,  Jan.  10,  1879,  arts.  1,  2,  3,  4,  5,  6. 
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447.  Only  the  possession  acquired  and  enjoyed  in  the  belief  of 
being  owner  can  serve  as  a  title  to  acquire  ownership. 

Chile.  2498;  Col.  2518;  Guat.  630.  641. 

448.  The  possessor  who  believes  himself  owner  has  in  his  favor  the 
legal  presumption  that  he  possesses  under  a  just  title  and  he  shall  not 
be  obliged  to  show  it. 

Chile,  700;  Col.  762. 

449.  The  possession  of  a  real  tenement  is  also  a  presumption  of 
possession  of  the  furniture  and  objects  within  it^  as  long  as  it  is  not 
shown  or  proven  that  they  ought  to  be  excluded. 

450.  Each  one  of  the  participants^  in  a  thing  held  in  common^  is 
considered  as  having  exclusively  possessed  the  part  which  may  be 
allotted  to  him  on  the  distribution,  during  all  the  time  prior  to  the 
division. 

The  interruption  of  the  possession  of  the  whole  or  of  a  part  of  the 
thing  held  in  common  shall  injure  all  possessors  equally. 

Guat.  535;  Chile,  718,  2504;  Col.  779,  2625;  Arg.  2409. 

451.  The  fruits  collected  in  good  faith  by  the  possessor  become  his 
own  while  the  possession  has  not  been  lawfully  interrupted. 

Natural  and  industrial  fruits  are  considered  as  collected  from  the 
moment  they  are  gathered  or  separated. 

Civil  fruits  are  considered  as  daily  proceeds  and  in  this  proportion 
belong  to  the  possessor  in  good  faith. 

Chile,  646,  648;  Col.  616,  718,  762;  Mex.  931;  Guat.  519;  Arg.  2423,  2425. 

462.  If,  at  the  date  on  which  good  faith  ceases,  some  natural  or 
industrial  fruits  are  imgathered,  the  possessor  shall  have  a  right  to 
recover  the  expenses  incurred  by  him  for  their  production  and  be- 
sides to  a  part  of  the  net  proceeds  of  the  crop  in  proportion  to  the 
time  of  his  possession. 

The  charges  shall  be  distributed  pro  rata,  in  the  same  manner,  be- 
tween both  the  possessors. 

The  owner  of  a  thing  may,  if  he  desires,  grant  to  the  possessor,  in 
good  faith,  the  right  of  finishing  the  cultivation  and  collecting  the 
pending  fruits  as  an  indemnity  for  the  parts  of  the  expenses  of  culti- 
vation and  net  proceeds  belonging  to  him;  the  possessor  in  good 
faith,  who,  for  any  reason,  may  not  desire  to  accept  such  a  concession^ 
shall  lose  the  right  to  be  indemnified  in  any  other  manner. 

Uru.  611;  Guat.  519,  626;  Mex.  931;  Chile,  700;  Col.  762. 

453.  Necessary  expenses  are  refunded  to  every  possessor;  but  only 
those  in  good  faith  may  retain  the  thing  until  they  are  repaid. 
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Useful  expenses  are  refunded  to  the  possessor  in  good  faith  under 
the  same  right  of  retention  and  he  who  has  defeated  him  in  his 
]>088e88ion  has  the  option,  either  of  refunding  the  amount  of  the 
expenses,  or  paying  him  the  increase  of  value  which  the  thing  has 
acquired  in  consequence  of  such  expenses. 

Guat.  526;  Ai^.  2427,  2428.  2440.  2441;  Mex.  930. 

464,  The  expenses  purely  for  ostentation  or  mere  pleasure  are  not 
to  be  refunded  to  the  possessor  in  good  faith,  but  he  may  carry  away 
the  ornaments  with  which  he  has  embellished  the  principal  thing, 
if  it  suffers  no  injury  and  if  the  successor  in  the  possession  does  not 
prefer  to  refund  the  amount  expended  thereon. 

Mex.  942. 

455.  A  possessor  in  bad  faith  shall  refund  the  fruits  collected,  and 
those  which  the  lawful  possessor  could  have  received,  and  shall  only 
have  a  right  to  be  reimbursed  for  the  necessary  expenses  made  for 
the  maintenance  of  the  thing.  The  expenses  incurred  in  improve- 
ments for  ostentation  and  pleasure  shall  not  be  refunded  to  the 
possessor  in  bad  faith,  but  he  can  take  away  the  object  for  which  such 
expenses  have  been  incurred,  provided  the  (principal)  thing  suffers 
no  injury  and  the  lawful  possessor  does  not  prefer  to  retain  them, 
paying  the  value  they  have  at  the  moment  of  his  entering  into 
possession. 

Guat.  625;  At£.  2438;  Mex.  939.  941. 

456.  The  improvements  caused  by  nature  or  time  always  pass  to 
the  benefit  of  the  one  who  has  won  in  the  possession. 

Mex.  948. 

457.  The  possessor  in  good  faith  is  not  liable  for  the  impairments 
or  loss  of  the  thing  possessed,  excepting  the  cases  in  which  it  may  be 
proved  that  he  has  acted  with  deceit  (dolo).  The  possessor  in  bad 
faith  is  liable  for  the  impairment  or  loss  in  any  case,  even  in  those 
caused  by  tns  majors  when  he  maliciously  has  delayed  the  delivery  of 
the  thing  to  its  lawful  possessor. 

Mex.  949,  950;  Arg.  2431,  2435. 

458.  The  person  obtaining  possession  is  not  bound  to  pay  for 
improvements  which  have  ceased  to  exist,  at  the  time  of  acquiring  the 
thing. 

459.  The  actual  possessor  who  shows  his  possession,  during  a  prior 
time,  is  presumed  to  have  had  possession  also  during  the  intermediate 
period,  until  the  contrary  is  proven. 

Guat.  624;  Chile,  719,  par.  3;  Col.  780;  Mex.  926;  Uni.  616. 
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480.  The  possessor  may  lose  his  possession: 

1.  By  the  abandonment  of  the  thing. 

2.  By  assignment  made  to  another  party  nnder  an  onerous  or 
gratnitons  title. 

3.  By  the  destruction  or  total  loss  of  the  thing  or  by  the  thing 
becoming  not  (lawfully)  marketable. 

4.  By  the  possession  of  another^  even  against  the  will  of  a  former 
possessor,  if  the  new  possession  has  lasted  over  a  year. 

Axg.  2451;  Mez.  962;  Uru.  617;  Guat.  541,  539;  Chile,  726,  728,  729;  CoL 
787.  789,  790. 

461.  The  possession  of  personal  property  is  not  considered  as  lost 
while  it  is  under  the  control  of  the  possessor,  though  he  may  acci- 
dentally not  know  its  whereabouts. 

Guat.  538;  ChUe,  727;  Col.  788;  Arg.  2454. 

462.  The  possession  of  real  property  and  real  rights  is  not  con- 
sidered as  lost,  nor  transmitted  for  the  effects  of  prescription  to  the 
injury  of  a  third  party,  except  with  submission  to  the  provisions  of 
the  Law  of  Mortgage. 

Chile,  724;  Col.  785;  Guat.  539. 

463.  The  acts  relating  to  possession,  either  executed  or  consented 
to  by  the  person  possessing  another  person's  thing  as  a  mere  holder 
for  enjoying  or  retaining  it  for  any  cause,  neither  bind  nor  cause 
injury  to  the  owner,  unless  he  should  have  granted  to  the  holder 
express  powers  to  execute  them  or  he  ratifies  them  afterwards. 

Col.  791;  Chile,  730;  Uru.  614;  Guat.  540. 

464.  The  possession  of  personal  property,  acquired  in  good  faith, 
is  equivalent  to  a  title  thereto.  However,  the  person,  who  has  lost 
the  personal  thing  or  has  been  unlawfully  deprived  of  it,  may  recover 
it  from  whoever  possesses  it. 

If  the  possessor  of  a  personal  thing,  lost  or  stolen,  has  acquired 
it  in  good  faith  at  a  public  auction,  the  owner  cannot  recover  it> 
unless  by  reimbursing  (the  possessor)  the  price  paid  for  it. 

Neither  can  the  owner  of  a  thing  pledged  in  the  loan  offices 
(Monies  de  Piedad),  established  under  authority  of  the  government, 
obtain  the  recovery  thereof,  whoever  the  person  may  be  who  has 
pledged  them,  without  previously  refunding  to  the  institution  the 
amoimt  of  the  pledge  and  the  interest  due. 

Things  acquired  on  the  exchange,  at  marts  or  markets  or  from  a 
merchant  lawfully  established  and  habitually  employed  in  a  traffic 
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of  analogous  objects,  shall  be  governed  by  the  provisions  of  the  Code 
of  Commerce. 

Arg.  2412. 

465.  Wild  animals  are  only  possessed  while  they  are  under  one's 
control;  those  domesticated  or  tamed  are  considered  as  tame  or 
domestic  as  long  as  they  retain  the  habit  of  returning  to  the  home 
of  their  possessor. 

Chile,  619,  700,  par.  2;  Col.  695,  762,  par.  2;  Guat.  664,  par.  2,  666. 

468.  A  person  who  lawfully  recovers  the  possession,  undnly  lost,  is 
considered  as  having  enjoyed  it  without  interruption  for  all  the 
effects  that  may  be  beneficial  to  him. 

Uni.  619;  Mex.  960;  Chile,  731;  Col.  792. 

TITLE  VI. 
Usufruct,  use  and  habitation. 

CHAPTER  FIRST. 
Usufruct. 

SECTION  FIRST. 

Usufruct  in  general.^ 

Article  467.  Usufruct  gives  a  right  to  enjoy  another's  property 
under  the  obligation  of  maintaining  its  form  and  substance^  unless  the 
title  constituting  it  or  the  law  allows  otherwise. 

Guat.  1309;  Arg.  2807;  Chile,  764;  Col.  823;  Mex.  963;  Uru.  456. 

468.  Usufruct  is  constituted  by  law,  by  wish  of  private  persons 
specified  in  acts  inter  vivos,  by  last  will,  and  by  prescription.     ^^ 

ChUe-€ol.  825;  Arg.  2812;  Guat.  1312;  Uru.  458;  Mex.  964. 

469.  Usufruct  can  be  constituted  on  the  whole  or  on  a  part  of 
the  fruits  of  a  thing,  in  favor  of  one  or  more  persons,  simultaneously 
or  successively,  and  in  any  case  from  and  up  to  a  certain  date,  purely 

•Digesto,  book  7,  tit.  1,  laws  1,  4;  id.,  book  7,  tit.  6,  law  4;  id.,  book  10, 
tit.  2,  law  16,  par.  2;  id.,  book  33,  law  13.  Instituciones,  book  2,  tit.  4.  Law 
of  ngulis  juris,  23.  Codigo,  book  3,  tit.  32,  law  13.  Fuero  Real,  book  3,  tit. 
18,  law  7.  Part.  3,  tit.  31,  law  1,  20;  id.,  4,  tit.  17,  law  5.  Nov.  Recop.,  book 
10,  tit.  4.  law  7.  Law  of  October  11,  1820,  art.  2.  Law  of  Civil  Marriage, 
1870,  art.  66. 
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or  under  conditions.    It  can  also  be  constituted  on  a  right,  provided 
the  same  is  not  absolutely  personal  or  unassignable. 

Uru.  462;  Guat.  1313;  Mex.  965;  Arg.  2821;  Col.  839;  Chile,  770. 

470.  The  rights  and  duties  of  the  usufructuaries  shall  be  those 
specified  in  the  title  constituting  the  usufruct;  in  default  of  this  or  if 
it  is  not  sufficient,  the  provisions  contained  in  the  two  following 
sections  shall  be  observed. 

Guat.  1320. 

SECTION  SECOND. 

Rights  of  the  usufructuary* 

Article  471.  The  usufructuary  is  entitled  to  receive  all  the  natural, 
industrial^  and  civil  fruits  of  the  property  in  usufruct.  As  to  the 
treasures  which  may  be  found  on  the  tenement,  he  shall  be  consid- 
ered as  a  stranger. 

Guat  1322;  Col.  840;  Chile,  781;  Arg.  2863,  2868;  Mex.  974;  Uru.  365. 

472.  Natural  or  industrial  fruits,  ungathered  at  the  time  of  the 
beginning  of  the  usufruct,  belong  to  the  usufructuary. 

Those,  pending  at  the  time  the  usufruct  expires,  belong  to  the 
owner. 

In  the  preceding  cases,  the  usufructuary,  at  the  beginning  of  the 
usufruct,  is  not  bound  to  pay  to  the  owner  any  of  the  expenses 
incurred;  but,  at  the  expiration  of  the  usufruct,  the  owner  is  bound  to 
pay  from  the  proceeds  of  the  pending  fruits,  the  ordinary  expenses 
of  cultivation,  for  the  seed,  and  other  similar  ones  incurred  by  the 
usufructuary. 

The  provisions  of  this  article  shall  not  injure  rights  of  a  third 
party,  acquired  at  the  beginning  or  the  determination  of  the  usufruct. 

Chile,  781;  Col.  840;  Guat.  1323;  Mex.  975;  Arg.  2864. 

473.  If  the  usufructuary  has  leased  the  lands  or  tenements  given 
in  usufruct,  and  this  should  be  determined  before  the  lease,  he  or  his 
heirs  shall  only  receive  their  proportional  parts  of  the  rent,  which  are 
to  be  paid  by  the  lessee. 

♦  Digesto,  book  7,  tit.  1,  laws  9,  11,  12,  13,  16,  16,  17,  18,  19,  26,  27,  35,  38,  68; 
id.,  book  7,  tit.  9,  law  9;  id.,  book  7,  tit.  8,  law  22;  id.,  book  14,  tit.  3,  law  7; 
id.,  book  19,  tit.  2.  law  9;  id.,  book  24,  tit.  3,  law  7;  id.,  book  33.  tit.  1.  law  8. 
Instituciones,  book  2,  tit.  1,  pars.  36,  38.  Part.  3,  tit.  28,  law  30;  id.  3,  tit.  31, 
laws  20,  22,  24.  Law  of  Mortgage,  art.  107,  par.  2.  Law  Decree  of  Dec.  29, 
1868,  art.  6. 
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474.  The  civil  fruits  are  understood  to  be  paid,  day  by  day,  and 
belong  to  the  usufructuary  in  proportion  to  the  time  that  the  usufruct 
may  last. 

Chile,  700;  Col.  849;  Guat.  1326;  Arg.  2840. 

476.  When  a  usufruct  is  constituted  on  the  right  to  collect  a  rent 
or  a  periodical  pension,  consisting  either  of  money  or  of  fruits,  or  in 
interest  on  obligations,  or  certificates  to  the  bearer,  each  payment 
due  shall  be  considered  as  proceeds  or  fruits  of  said  right. 

When  it  consists  in  the  enjoyments  of  the  benefits,  produced  by  an 
interest  in  any  industrial  or  commercial  enterprise,  the  distribution 
of  which  has  not  a  fixed  date,  such  benefits  shall  have  the  same 
consideration. 

In  either  case,  they  shall  be  distributed  as  civil  fruits  and  shall  be 
applied  in  the  manner  provided  in  the  preceding  article. 

476.  The  usufructuary  of  a  tenement,  on  which  mines  are  found, 
is  not  entitled  to  the  proceeds  of  the  mines  denoimced,  granted,  or  on 
which  there  are  workings,  at  the  beginning  of  the  usufruct,  unless 
they  are  expressly  granted  to  him  by  the  title  constituting  the  usu- 
fruct or  in  case  such  usufruct  is  universal. 

The  usufructuary,  however,  may  remove  stones,  lime,  and  chalk 
from  the  quarries  for  repairs  or  works  which  he  may  be  bound  to  make 
or  which  may  be  necessary. 

Chile,  784;.  Col.  843;  Arg.  2866;  Guat.  1327;  Uru.  473;  Mex.  979. 

477.  Notwithstanding  what  is  provided  in  the  preceding  article, 
the  usufructuary,  in  the  legal  usufruct,  may  work  the  mines  de- 
nounced, granted  or  being  worked  on  the  tenement,  taking,  as  his 
own,  one-half  of  the  profits  which  may  be  obtained,  after  deducting 
the  expenses  which  shall  be  equally  shared  hv  him  and  the  owner. 

478.  The  status  of  usufructuary  does  not  deprive  the  person  possess- 
ing it  of  the  rights  granted  to  every  one,  by  the  Law  of  Mines,  to 
denounce  and  obtain  the  grant  of  mines  existing  on  the  tenement  in 
usufruct,  in  the  form  and  under  the  conditions  established  by  said 
law. 

Guat.  1327. 

479.  The  usufructuary  shall  have  a  right  to  enjoy  the  increase, 
which  the  thing  in  usufruct  may  receive  by  accession,  of  the  ease- 
ments existing  in  its  favor,  and  in  general  of  all  the  benefits  inherent 
in  the  same. 

Mex.  981;  Chile,  782,  786;  Col.  841,  844;  Guat.  1329;  Arg.  2867. 

480.  The  usufructuary  may  personally  enjoy  the  thing  in  usufruct, 
may  lease  it  to  another  person,  or  may  alienate  his  rights  to  the  usu- 
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fruct,  even  under  a  gratuitous  title;  but  all  the. contracts  into  which 
he  may  enter,  as  such  usufructuary,  shall  terminate,  at  the  expiration 
of  the  usufruct,  except  that  of  lease  of  rural  tenements  which  shall 
be  considered  as  subsisting  during  the  agricultural  year. 

Chile.  793.  794;  Col.  826;  Guat.  1330;  Uru.  474;  Mex.  982. 

481.  When  the  usufruct  embraces  things,  which  without  being 
destroyed,  are  slowly  deteriorated  by  usage,  the  usufructuary  shall 
have  the  right  to  make  use  of  them  in  a  proper  way,  and  shall  not 
be  bound  to  return  them  at  the  determination  of  the  usufruct,  except 
in  the  condition  in  which  they  may  be  found;  but  he  shall  be  obliged 
to  indemnify  the  owner  for  the  wear  they  may  have  received  on 
account  of  his  malice  or  neglect. 

Arg.  2872;  Mex.  986;  Uni.  471;  Guat.  1334;  Chile,  787;  Col.  846. 

482.  When  the  usufruct  embraces  things  which  cannot  be  used 
without  being  destroyed,  the  usufructuary  shall  have  a  right  to  use 
them,  under  the  obligation  of  paying  the  appraised  value  on  the 
determination  of  the  usufruct,  if  they  were  appraised  when  given  to 
liim.  When  they  have  not  been  appraised,  he  shall  have  the  right 
to  return  them  by  giving  the  same  amount  and  quality  or  paying  their 
market  price  at  the  time  of  the  determination  of  the  usufruct. 

Chile,  789;  Col.  848;  Arg.  2871;  Guat.  1309. 

483.  The  usufructuary  of  vineyards,  olive  orchards  and  other  trees 
or  shrubs  may  use  for  his  benefit  the  dead  trunks  and  even  those  cut 
or  torn  off  by  accident,  under  the  obligation  of  replacing  them  with 
others. 

Arg.  2873;  Chile,  783;  Col.  842;  Guat.  1361. 

484.  When,  in  consequence  of  an  act  of  God  {vis  major),  or  by  an 
extraordinary  event,  the  vines,  olive  trees,  or  other  trees  or  shrubs  are 
destroyed,  in  such  a  considerable  number  that  the  replanting  of 
them  should  not  be  practicable,  or  be  too  onerous,  the  usufructuary 
may  leave  the  dead,  fallen,  or  broken  trunks  at  the  disposal  of  the 
owner  and  oblige  him  to  remove  them  and  leave  the  land  clear. 

486.  The  usufructuary  of  wood  land  may  enjoy  all  the  profits 
which  it  may  produce  according  to  its  nature. 

If  the  wood  land  is  a  copse  or  of  timber  for  building,  the  usufructu- 
ary may  cut  trees  on  it  or  make  ordinary  felling  such  as  the  owner 
was  in  the  habit  of  doing,  and,  in  default  of  this,  he  shall  make  them 
in  accordance  with  the  usage  of  the  place  as  to  manner,  amount  and 
season. 

In  any  case,  he  shall  make  the  cutting  or  felling  of  trees  in  such 
a  manner  that  it  will  not  damage  the  preservation  of  the  tenement. 
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In  the  nurseries  of  trees^  the  usufructuary  may  make  the  thinnings 
required  in  order  that  the  remaining  trees  may  properly  develop. 

Besides  what  is  provided  in  the  preceding  paragraphs,  the  usu- 
fructuary shall  not  cut  the  lower  part  of  the  trunk  of  any  trees, 
unless  it  be  for  replacing  or  improving  some  of  the  things  held  in 
usufruct,  and,  in  this  case,  he  must  give  previous  notice  to  the  owner 
about  the  necessity  of  the  work. 

Mex.  980;  Arg.  2813;  Guat.  1335;  Chile.  783. 

486.  The  usufructuary  of  an  action  to  recover  a  tenement  or  a  real 
right,  or  personal  property  has  a  right  to  enforce  it,  and  to  oblige  the 
owner  of  the  action  to  assign  him  for  this  purpose,  his  proper  power 
and  to  provide  him  with  any  elements  of  evidence  which  he  may  have. 
When,  in  consequence  of  the  enforcement  of  such  action,  he  acquires 
the  thing  claimed,  the  usufruct  shall  be  limited  to  the  fruits  only  and 
the  ownership  shall  go  to  the  proprietor. 

Arg.  2876,  2877. 

487.  The  usufructuary  may  make  on  the  property  held  in  usu- 
fruct any  improvements,  either  useful  or  for  recreation,  which  he 
may  deem  proper,  provided  he  does  not  change  th<e  form  or  substance 
of  the  same;  but  he  shall  have  no  right  to  be  indemnified  for  it. 
He  may,  however,  remove  said  improvements,  if  it  is  possible  to  do 
so  without  damage  to  the  property. 

Arg.  874;  Guat.  1338;  Mex.  990;  Uni.  475;  Chile,  801;  Col.  860. 

488.  The  usufructuary  can  set  off  any  damages  to  the  property 
with  the  improvements  he  may  have  made  thereon. 

Uru.  476;  Arg.  2874;  Chile,  801;  Col.  860. 

489.  The  owner  of  property,  the  usufruct  of  which  is  held  by 
another,  may  alienate  it,  but  cannot  change  its  form  or  substance  nor 
do  anything  to  the  injury  of  the  usufructuary. 

Chile,  773,  779;  Col.  832,  838;  Guat.  1339;  Mex.  991;  Arg.  2916. 

490.  The  usufructuary  of  a  part  of  a  thing,  held  in  common,  shall 
exercise  all  the  rights  belonging  to  the  owner  of  it  in  respect  to  the 
administration  and  collection  of  fruits  and  interests.  Should  the 
community  cease  on  account  of  the  division  of  the  thing  held  in 
common,  the  usufruct  of  the  part  allotted  to  the  owner  or  part  owner 
shall  belong  to  the  usufructuary. 
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SECTION  THIRD. 

Obligation  of  the  usufructuary.* 

Article  491.  The  usufructnary,  before  entering  npon  the  enjoy- 
ment of  the  property,  BhaU  be  obliged: 

1.  To  make,  after  Riimmoning  the  owner  or  his  lawful  represeata^ 
tive,  an  inventory  of  all  the  property,  to  have  the  personal  property 
appraised,  and  to  make  a  description  of  the  condition  of  the  real 
property. 

2.  To  give  bond  binding  himself  to  comply  with  the  duties  imposed 
on  him  by  this  section. 

Guat.  1340;  Mex.  993;  Chile,  775;  Uru.  477;  Col.  834;  Arg.  2846. 

492.  The  provision  of  paragraph  2,  of  the  preceding  article,  is  not 
to  be  applied  to  the  vendor  or  donor,  who  has  reserved  to  himself 
the  usufruct  of  a  thing  sold  or  donated,  neither  to  the  parent  who 
enjoyed  the  usufruct  of  the  property  of  their  children,  nor  to  the 
surviving  consort  as  to  the  hereditary  share  granted  to  him  or  her 
by  articles  834,  836  and  837,  except  in  the  cases  in  which  the  parents 
or  consort  contract  a  second  marriage. 

Guat.  1349;  Mex.  994,  995;  Chile.  775;  Col.  834;  Arg.  2858. 

493.  The  usufructuary,  whatever  the  title  for  his  usufruct  be,  may 
be  excused  from  the  obligation  of  making  an  inventory  or  of  giving 
bond  when  no  one  will  be  injured  thereby. 

Col.  834;  Chile,  775.  par.  1. 

494.  When  the  usufructuary  has  not  given  bond,  in  the  cases  in 
which  he  ought  to  have  given  it,  the  owner  may  require  that  the 
real  property  be  placed  under  administration,  the  personal  property 
sold,  that  public  effects,  and  bonds,  notes,  stocks,  etc.  (valores),  either 
to  order  or  to  bearer,  be  converted  into  certificates  or  be  deposited  in 
a  bank  or  public  institution,  and  any  capital  or  sums  in  cash  and 
money  received  from  sales  of  personal  property,  be  invested  in  safe 
securities. 

Interest  on  money  received  from  the  sale  of  personal  property, 
interest  on  public  effects  and  bonds,  notes,  stocks,  shares,  etc. 
(valores)y  and  the  proceeds  of  property,  placed  under  administration, 
belong  to  the  usufructuary. 

•Digesto,  book  7,  tit.  1,  law  13;  id.,  book  7,  tit.  4,  law  30;  id.,  book  7,  tit. 
9,  laws  1,  7,  12,  52,  64.  65,  68,  69.  70;  id.,  book  33,  tit.  2,  law  43;  id.,  book 
39,  tit.  2,  law  20.  Codigo,  book  6,  tit.  61,  law  8.  Part.  3,  tit.  31,  laws  20,  22; 
id.   3,  tit.  32,  law  4;  id.   7,  tit.  14.  law  12. 
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Furthermore,  the  owner  may,  if  he  bo  prefers,  while  the  usufructuary 
gives  no  bond  or  is  released  from  it,  retain  in  his  possession  the  prop- 
erty of  the  usufruct,  as  administrator  imder  the  obligation  of  deliver- 
ing the  net  proceeds  to  the  usufructuary,  after  deducting  the  sums 
which  may  be  agreed  upon  or  may  be  judicially  fixed  for  his  services 
during  such  administration. 

Arg.  2856;  Mex.  997;  Col.  835,  836;  Chile,  776;  Guat.  1345. 

496«  When  the  usufructuary,  who  has  not  given  bond,  claims,  under 
security  given  by  oath  (caucion  juratoria),  the  delivery  of  furniture 
required  for  his  use,  also  a  dwelling  be  given  to  him  and  his  family 
in  a  house  comprised  in  the  usufruct,  the  Judge  may  assent  to  his 
petition,  after  due  consideration  of  the  facts  in  the  case. 

The  same  shall  be  imderstood  about  the  instruments,  implements, 
and  other  personal  property,  required  for  the  industry  in  which 
it  is  employed. 

When  the  owner  should  not  wish  that  some  pieces  of  furniture  be 
sold,  either  on  account  of  their  artistic  merit  or  because  they  have 
a  special  value  in  his  eyes  (predo  de  afeccion),  he  may  require  their 
deUveiy  to  him  upon  giving  security  for  the  payment  of  the  legal 
interest  on  their  appraised  value. 

Arg.  2867;  Uru.  480;  Chile,  477;  Col.  836. 

486.  After  the  bonds  are  given  by  the  usufructuary,  he  shall  have 
a  right  to  all  the  proceeds  from  the  date  on  which  he  ought  to  have 
begun  to  receive  them,  in  accordance  with  the  title  constituting  the 
usufruct. 

Guat.  1346;  Mex.  998. 

497.  The  usufructuary  is  bound  to  take  care  of  the  property  given 
in  usufruct  as  any  good  father  of  a  family  would  do. 

498.  The  usufructuary,  who  alienates  or  leases  his  right  to  the 
usufruct,  shall  be  liable  for  the  damages  suffered  by  the  property  in 
usufruct  by  the  fault  or  neglect  of  the  person  who  substitutes  him. 

Chile,  793,  par.  2;  Col.  852;  Mex.  999;  Arg.  2870;  Uru.  483;  Guat.  1347. 

499.  Should  the  usufruct  be  constituted  over  a  flock  or  herd  of 
cattle,  the  usufructuary  shall  be  bound  to  replace,  with  the  young 
thereof,  the  animals  dying  annually  or  ordinarily  and  those  carried 
away  by  the  rapacity  of  preying  animals. 

Should  the  herd  on  which  the  usufruct  is  constituted  wholly  perish 
without  fault  of  the  usufructuary,  in  consequence  of  contagious  dis- 
eases or  any  other  uncommon  event  {vis  major),  the  usufructuary  shall 
fulfill  his  duty  by  delivering  to  the  owner  the  remains  saved  from 
this  misfortune. 
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Should  the  herd  partially  periah,  also  by  accident  and  withont  the 
fault  of  the  usufructuary^  the  usufruct  shall  continue  in  respect  to 
the  part  saved. 

Should  the  usufruct  be  of  a  sterile  herd,  it  shall  be  considered  for 
all  its  effects  as  constituted  over  things  perishable  {fungibles). 

Chile,  788;  Col.  847;  Guat.  1350;  Mex.  1002;  Arg.  2902;  Uru.  484. 

SOO.  The  usufructuary  is  bound  to  make  the  ordinary  repairs, 
required  by  the  things  given  in  usufruct.  Ordinary  repairs  shall  be 
considered  those  required  by  the  wear  and  tear  produced  by  the 
natural  use  of  things,  and  which  are  indispensable  for  their  preserva- 
tion. Should  he  not  make  them  after  receiving  an  intimation  from 
the  owner,  the  latter  may  make  them  at  the  expense  of  the 
usufructuary. 

Guat.  1532;  Arg.  2881,  2884;  Chile,  795;  Col.  854. 

601.  Extraordinary  repairs  shall  be  made  on  the  account  of  the 
owner.  The  usufructuary  is  bound  to  notify  him,  when  the  necessity 
of  making  them  is  urgent. 

Arg.  2881.  2885;  Chile,  797;  Col.  856. 

602.  When  the  owner  makes  extraordinary  repairs,  he  shall  be 
entitled  to  reclaim  from  the  usufructuary  the  legal  interest  on  the  sum 
invested  in  them,  during  the  existence  of  the  usufruct. 

Should  he  not  make  repairs  when  they  are  indispensable  for  the 
preservation  of  the  thing,  the  usufructuiuy  may  make  them;  but  he 
shall  have  a  right  to  claim  from  the  owner,  on  the  determination  of 
the  usufruct,  the  increase  in  value  which  the  tenement  may  have 
acquired  on  that  account. 

Should  the  owner  refuse  to  refund  such  amounts,  the  usufructuary 
is  entitled  to  retain  the  thing,  until  he  reimburses  himself  from  the 
proceeds  thereof. 

Chile.  797.  900;  Col.  856,  859, 

603.  The  owner  may  make  works  and  improvements  which  may 
be  appropriate  for  the  tenement  in  usufruct,  and  new  plantations  on 
it,  if  it  is  rural  property,  provided  the  value  of  the  usufruct  is  not 
diminished  by  such  acts,  nor  the  rights  of  the  usufructuary 
impaired. 

Arg.  2914;  Chile.  779;  Cal.  838. 

604.  The  payment  of  charges  and  annual  taxes  and  of  those  consid- 
ered as  a  lien  on  the  fruits,  shall  be  at  the  expense  {de  cuenta)  of  the 
usufructuary,  during  all  the  time  that  the  usufruct  lasts. 

Chile,  796;  Col.  855;  Guat.  1359;  Arg.  2894;  Mex.  1011. 
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605.  The  taxes  which  may  be  imposed  directly  npon  the  capital^ 
during  the  usufruct^  shall  be  paid  by  the  owner. 

When  the  owner  has  paid  them^  the  usufructuary  is  bound  to  pay 
him  the  legal  interest  upon  any  sums  he  may  have  disbursed  for  such 
causes^  and  when  the  usufructuary  advances  the  amounts  of  such 
taxes,  he  shall  recover  such  amounts,  on  the  determination  of  the 
usufruct. 

Guat.  1361;  Chile.  796.  pars.  2.  3;  Col.  855. 

506.  Should  the  usufruct  be  constituted  upon  the  whole  of  a  patri- 
mony, and  if,  at  the  time  of  its  constitution,  the  owner  has  debts,  the 
provisions  of  articles  642  and  643  about  donations  shall  be  applied  to 
the  maintenance  of  the  usufruct  as  well  as  for  the  obligations  of  the 
usufructuary  to  pay  such  debts. 

The  same  provisions  are  applicable  in  case  the  owner,  at  the  time 
of  the  constitution  of  the  usufruct,  was  obliged  to  pay  periodical 
sums,  even  when  there  is  no  known  principal  (aunque  no  tuvieran 
capital  conocido), 

507.  The  usufructuary  may  personally  claim  the  credits  due  which 
form  a  part  of  the  usufruct,  if  he  has  given  or  gives  the  appropriate 
bond.  If  he  has  been  released  from  giving  bond  or  if  he  cannot  give 
it,  or  if  the  one  given  is  not  sufficient,  he  shall  require  the  authoriza- 
tion of  the  owner  or,  in  his  default,  of  the  Judge  to  collect  said 
credits. 

The  usufructuary  under  bond  can  invest  the  capital  in  any  manner 
he  may  deem  fit.  The  usufructuary  without  bond  must  invest  said 
capital  at  interest,  upon  agreement  with  the  owner,  in  default  of  such 
an  agreement,  under  judicial  authorization,  and,  in  every  case,  with 
security  sufficient  to  preserve  the  integrity  of  the  capital  in  usufruct. 

608.  The  universal  usufructuary  shall  pay  in  full  the  legacy  of  life 
annuities  or  the  pension  for  support. 

The  usufructuary  of  an  aliquot  part  of  the  estate  shall  pay  it  in 
proportion  to  his  share. 

In  neither  of  the  two  cases  shall  the  owner  be  bound  to  make 
any  reimbursements.  The  usufructuary  of  one  or  more  specified 
thhigs  shall  pay  the  legacy  only  when  the  rent  or  pension  is  expressly 
constituted  upon  them. 

Chile,  796;  Col.  865. 

609.  The  usufructuary  of  a  mortgaged  tenement  shall  not  be 
obliged  to  pay  the  debt  for  the  security  of  which  the  mortgage  was 
given. 
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When  the  tenement  is  seized  or  sold  for  the  payment  of  the  debt^ 
the  owner  shall  be  liable  to  the  usufructuary  for  what  he  may  lose 
on  that  account. 

Guat.  1363;  Uni.  400;  At^.  2899;  Mex.  1010. 

610.  When  the  usufruct  is  for  the  whole  or  for  an  aliquot  part  of 
an  inheritance^  the  usufructuary  may  advance  the  sums  which  may 
belong  to  the  property  in  usufruct  for  the  payment  of  the  debts  of  the 
estate  and  shall  be  entitled  to  claim  from  the  owner  its  restoration, 
without  interest,  on  the  expiration  of  the  usufruct. 

When  the  usufructuary  refuses  to  make  this  advance,  the  owner  may 
ask  for  the  sale  of  the  part  of  the  property  in  usufruct  which  may 
be  necessary  for  the  payment  of  such  sums,  or  pay  them  with  his 
own  money  with  a  right,  in  this  last  case,  to  claim  from  the  usufructu- 
ary the  corresponding  interest. 

Arg.  2000;  Mex.  1010;  Guat.  1366  to  1368. 

511.  The  usufructuary  is  obliged  to  notify  the  owner  of  any  act 
of  a  third  party,  coming  to  his  knowledge,  which  may  injure  the 
rights  of  ownership,  and  shall  be  liable,  should  he  not  do  so,  for  the 
damages  and  injuries  as  if  they  were  caused  by  his  own  fault. 

Chile,  802;  Col.  861;  Guat.  1360;  Mex.  1022. 

512.  The  expenses,  costs,  and  condemnations  of  the  suits,  main- 
tained about  the  usufruct,  shall  be  charged  to  the  usufructuary. 

Guat.  1370«  1371;  Mex.  1023. 

SECTION  FOUBTH. 
Manner  of  extinguishing  the  usufruct* 

Article  613,  The  usufruct  is  extinguished : 

1.  By  the  death  of  the  usufructuary. 

2.  By  the  expiration  of  the  term  for  which  it  was  constituted  or  by 
the  fulfillment  of  the  resolutory  condition  stated  in  the  constituting 
title. 

3.  By  the  merger  of  usufruct  and  ownership  in  the  same  person. 

4.  By  renunciation  of  the  usufructuary. 

6.  By  total  loss  of  the  property  in  usufruct. 

*Digesto,  book  7,  tit.  4,  laws  3,  5,  8,  0,  10,  23;  Id.,  book  7,  tit.  5,  laws  23, 
24;  id.,  book  1,  tit.  4,  law  21;  id.,  book  7,  tit.  0,  law  1;  id.,  book  33,  tit  2, 
law  8;  id.,  book  35,  tit.  2,  law  68.  Instituciones,  book  2,  tit.  4  par.  3.  Codlgo, 
book  3,  tit.  33,  laws  5,  12.    Part.  3,  tit.  31,  laws  20,  24,  25,  26. 
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6.  By  determination  of  the  right  of  the  constituent. 

7.  By  prescription. 

Col.  863  to  866;  Chile,  804;  Mex.  1026;  Uru.  400. 

514.  If  the  thing  given  in  usufruct  should  suffer  a  partial  loss,  the 
right  shall  continue  as  to  the  remaining  part. 

Arg.  2937;  Guat.  1373;  Chile.  807;  Col.  866. 

616.  The  usufruct  cannot  be  constituted  for  over  thirty  years  in 
favor  of  a  tovni,  a  corporation  or  a  society.  Should  it  have  been  so 
constituted,  and,  before  that  time,  the  town  becomes  deserted  or  the 
corporation  or  society  be  dissolved,  the  usufruct  shall  be  extinguished 
by  such  facts. 

Guat.  1374;  Chile.  770;  Col.  829,  par.  3. 

616.  The  usufruct  granted  for  such  a  time,  until  a  third  party 
becomes  of  certain  age,  shall  subsist  during  the  number  of  years 
specified,  even  if  the  third  party  dies  before,  unless  the  usufruct  has 
been  expressly  granted  only  because  of  the  existence  of  such  person. 

Arg.  2923;  Chile.  804.  par.  2;  Col.  863. 

617.  When  the  usufruct  is  constituted  on  a  tenement  of  vfhich  a 
building  may  form  a  part,  and  the  building  should  be  destroyed,  in 
any  manner  whatever,  the  usufructuary  shall  have  a  right  to  enjoy  the 
use  of  the  land  and  materials. 

The  same  thing  shall  happen  when  the  usufruct  is  constituted  only 
upon  the  building  and  it  should  be  destroyed.  But,  in  such  a  case,  if 
the  owner  wants  to  construct  another  building,  he  shall  have  a  right 
to  the  use  of  the  ground  and  of  the  materials,  under  the  obligation  of 
paying  to  the  usufructuary,  during  the  time  the  usufruct  lasts,  the 
interest  upon  the  sum  equivalent  to  the  value  of  the  ground  and  of 
the  materials. 

Chile,  807,  pars.  2,  3;  Col.  866;  Guat.  1375;  Mex.  1029;  Uru.  601. 

618.  When  the  owner  joined  with  the  usufructuary  in  the  insur- 
ance of  the  tenement,  given  in  usufruct,  he  shall  continue,  in  the  case 
of  loss,  in  the  enjoyment  of  the  new  building,  if  constructed,'  or  shall 
receive  the  interest  on  the  amount  insured,  if  rebuilding  is  not  con- 
venient to  the  owner. 

When  the  owner  has  refused  to  contribute  towards  the  insurance  of 
the  tenement  and  the  usufructuary  alone  is  the  insurer,  the  latter 
shall  acquire  the  right,  in  case  of  loss,  to  collect  in  full  the  amount 
of  the  insurance,  but  under  the  obligation  of  investing  it  in  rebuilding 
the  tenement. 


224     The  Civil  Law  in  Spain  and  Spanish-Amekica. 

Should  the  usiifructuary  refuse  to  contribute  to  the  ingnrance  and 
the  owner  be  the  sole  insurer,  the  latter  shall  receiye,  in  case  of  loss,, 
the  full  amount  of  insurance,  but  the  usufructuary  shall  always  have 
the  right  granted  to  him  in  the  preceding  article. 

Arg.  2036. 

519.  When  the  thing  in  usufruct  should  be  condemned  for  causes 
of  public  utility,  the  owner  shall  be  obliged,  either  to  replace  it  with 
another  of  the  same  value,  and  having  similar  conditions,  or  to  pay 
to  the  usufructuary  the  legal  interest  on  the  amount  of  the  indemnity, 
during  all  the  time  the  usufruct  is  to  last.  If  the  owner  chooses  the 
second  manner,  he  is  bound  to  give  security  for  the  payment  of  the 
interest. 

620.  The  usufruct  is  not  extinguished  by  the  bad  use  of  the  thing^ 
in  usufruct;  but  if  such  abuse  causes  considerable  damage  to  the 
owner,  the  latter  may  ask  that  the  thing  be  delivered  to  him,  binding 
himself  to  pay  annually  to  the  usufructuary  the  net  proceeds  of  the 
same,  after  deducting  the  expenses  and  the  compensation  which  may 
be  allowed  to  him  for  the  administration  thereof. 

Uni.  502;  Guat.  1379;  Mex.  1033;  Chile,  809;  Col.  868. 

621.  The  usufruct  constituted  in  favor  of  several  persons  in  exist- 
ence, at  the  time  of  its  constitution,  shall  not  be  extinguished  until 
the  death  of  the  last  survivor  of  them. 

Chile,  780;  Col.  839. 

622.  Upon  the  determination  thereof,  the  thing  held  in  usufruct 
shall  be  delivered  to  the  owner,  unless  the  right  of  retention  belong- 
ing to  the  usufructuary  or  to  his  heirs,  for  expenses  which  they  should 
recover,  is  enforced.  After  the  delivery  is  made,  the  bond  or  the 
mortgage  shall  be  cancelled. 

Arg.  2943;  Mex.  1034;  Chile,  794;  Col.  853;  Guat.  1380. 

CHAPTER  SECOND. 
Use  and  habitation,* 

Article  623.  The  rights  and  duties  of  the  persons  enjoying  the  use 
and  of  him  who  has  the  right  of  habitation  shall  be  regulated  by  the 
title  constituting  such  rights,  and,  in  def axdt  thereof,  by  the  following 
provisions . 

Mex.  1035;  Arg.  2952;  Uni.  506;  Chile,  814;  Col.  873. 

*  Instituciones,  book  2,  tit.  5,  pars.  1,  2,  4,  6.  Digesto,  book  7,  tit.  1,  law  7 ; 
id.,  book  7,  tit.  8,  laws  10,  11;  id.,  book  7,  tit.  9,  law  5;  id.,  book  7,  tit.  18, 
law  15.    Part.  3,  tit.  31,  laws  20,  21,  22,  27. 
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524.  Use  gives  a  right  to  receive,  out  of  the  fruits  of  another  per- 
son's property,  whatever  may  he  needed  to  provide  for  the  necessities. 
of  the  person,  enjoying  the  use,  and  his  family,  even  when  such  family 
increases. 

Habitation  gives  the  person,  having  such  a  right,  that  of  occupying 
in  another  person's  house  the  apartments  necessary  for  him  and  thft. 
members  of  his  family. 

Guat.  1381,  1390;  Mex.  1037;  Arg.  2948;  Chile,  811,  874;  Col.  870,  874. 

525.  The  rights  of  use  and  habitation  cannot  be  leased,  nor  trans- 
ferred to  another  person  by  any  title  whatever. 

ChUe,  819;  Col. '878;  Guat.  1383,  1391;  Mex.  1031;  Uni.  511;  Arg.  2969. 

626.  He,  who  has  the  use  of  a  flock  or  a  herd  of  cattle,  may  profit 
of  the  young,  milk  and  wool  thereof,  in  so  far  as  it  may  be  necessary 
for  the  consumption  of  himself  and  family,  as  well  as  of  the  dung 
required  for  manuring  the  land  cultivated  by  him. 

Aig.  2963;  Mex.  1040. 

627.  When  the  person  enjoying  the  use,  consumes  all  the  fruits  of 
another  person's  property,  or  when  he,  who  has  the  right  of  habita- 
tion, occupies  the  whole  house,  he  will  be  bound  to  pay  all  the 
expenses  of  cultivation,  of  ordinary  repairs  for  the  preservation 
thereof,  as  well  as  the  taxes,  in  the  same  manner  as  the  usufructuary. 

When  he  receives  only  a  part  of  the  fruits,  or  dwells  only  in  a  part 
of  the  house,  he  shall  make  no  payments,  provided  that  a  part  of  the 
fruits  or  benefits,  sufiicient  to  cover  the  expenses  and  charges,  remain 
to  the  owner.  If  they  are  not  suf&cient,  the  former  shall  pay  the^ 
deficiency. 

Goat.  1386,  1392,  1393;  Arg.  2957;  Chile,  818;  Col.  877. 

628.  The  provisions  established  for  usufruct  apply  to  the  right* 
of  use  and  habitation,  in  so  far  as  they  do  not  conflict  with  what  is 
provided  in  this  chapter. 

Chile,  812;  Col.  871;  Guat.  1388,  1395. 

529.  The  rights  of  use  and  habitation  are  extinguished  by  the 
same  causes  as  that  of  usufruct,  and  besides  by  serious  abuse  of  the 
thing  or  dwelling. 

Arg.  2960. 

15 
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TITLE  Vn. 
Easements  or  servitudes. 

CHAPTER  FIBST. 
Easements  in  general. 

SECTION  FmST. 
Different  classes  of  easements  which  may  be  established  an  tenements.* 

Article  630.  An  easement  is  a  charge  imposed  upon  real  property 
or  a  tenement  for  the  benefit  of  another  tenement  belonging  to  a 
different  owner. 

The  tenement  in  favor  of  which  the  easement  is  constitnted  is  called 
the  dominant  tenement,  and  the  one  suffering  it^  the  servient 
tenement. 

Guat.  1080;  Chile,  820,  821;  Col.  879,  880;  Uru.  612;  Mex.  1043;  Aig.  1970. 
2973. 

531.  Easements  can  also  be  established  for  the  benefit  of  one  or 
inore  persons  or  for  a  community  to  whom  the  incumbered  tenement 
does  not  belong. 

632.  Easements  may  be  continuous  or  discontinuous,  apparent  or 
not  apparent. 

Continuous  are  those  the  use  of  which  is  or  may  be  incessant,  with- 
out the  intervention  of  any  human  act. 

Discontinuous  are  those  used  at  short  or  long  intervals  and  which 
depend  upon  human  acts. 

Apparent  are  those  which  are  well  known  and  are  continually*  in 
•eight  by  external  signs,  revealing  their  use  and  benefit 

Not  apparent  are  those  which  present  no  external  show  of  their 
existence. 

Guat.  1192  to  1196;  Arg.  2975,  2976;  Uru.  513,  514;  Mex.  1046  to  1060;  Chile, 
S21  to  824;  Col.  880  to  883. 

4133.  Easements  are  also  either  positive  or  negative. 

A  positive  easement  is  one  which  imposes  upon  the  owner  of  the 
servient  tenement  the  obligation  of  allowing  something  to  be  done 
or  doing  it  himself,  and  a  negative  casement  is  one  which  forbids  the 

*  Digesto,  book  8,  tit.  1,  laws  11,  17;  id.,  book  8,  tit.  4,  law  12;  id.,  book  8, 
tit.  6,  law  12;  id.,  book  47,  tit.  1,  law  72.  Institudones,  book  2,  tit.  3,  par.  3. 
Part.  3.  tit.  31,  laws  1.  8,  9,  12,  13,  15. 


CiVEL    CODB.  227 

owner  of  the  servient  tenement  doing  something  which  should  be 
licit  for  him  to  do,  if  the  easement  did  not  exist. 

684.  Easements  are  inseparable  from  the  tenement  to  which  they 
actively  or  passively  belong. 

Mex.  1061;  ChUe,  826;  Col.  883;  Guat.  1197;  Uru.  616;  Arg.  3006. 

536.  Easements  are  indivisible.  When  the  servient  tenement  is 
divided  among  two  or  more  persons,  the  easement  is  not  modified 
and  each  of  them  has  to  suffer  the  part  corresponding  to  it. 

If  the  dominant  tenement  is  the  one  so  divided,  each  part-holder 
may  use  the  easement  wholly,  provided  the  place  of  its  use  is  not 
changed,  nor  if  it  is  not  aggravated  in  any  form. 

Guat  1199;  Mex.  1053;  Uni.  516;  Chile,  826,  827;  Col.  884,  890;  Aig.  3007, 
3008. 

586.  Easements  are  established  either  by  law  or  by  the  will  of  the 
owners.  The  former  are  called  legal  and  the  latter,  voluntary 
easements. 

Guat  1200;  Chile.  831;  Col.  888. 

SECTION  SECOND. 

Manner  of  acquiring  easements,"^ 

Article  637.  Continuous  and  apparent  easements  are  acquired, 
either  by  a  title  or  by  prescription  of  twenty  years. 

Aig.  3017;  Guat  1284;  Mex.  1139;  Chile,  882,  par.  2;  Col.  939. 

588.  In  order  to  acquire  by  prescription,  easements,  referred  to 
in  the  preceding  article,  the  time  of  the  possession  shall  be  counted, 
in  positive  easements,  from  the  day  on  which  the  owner  of  the 
dominant  tenement  or  the  one  who  has  made  use  of  the  easement,  has 
commenced  to  exert  it  over  the  servient  tenement;  and  in  negative 
easements,  from  the  date  on  which  the  owner  of  the  dominant 
tenement  has,  in  a  formal  manner,  forbidden  the  owner  of  the  servi- 
ent one,  the  execution  of  the  act  which  might  have  been  licit,  had  the 
easement  not  existed. 

589.  Continuous  and  not  apparent  easements  and  discontinuous 
ones,  either  apparent  or  not,  can  only  be  acquired  under  a  title. 

Out  1286;  Chile,  882,  par.  1;  Mex.  1285;  Col.  939,  par.  1;  Uru.  695;  Aiff. 
3017.  ,  •        •  r-        » 

•Dieesto,  book  8,  tit  2,  law  30;  id.,  book  8,  tit  2,  law  20;  tit  4,  law  11; 
tit  3,  W  3;  id.,  book  2,  tit  1,  law  2.  Part.  3,  tit.  31,  law  14.  Codigo,  book 
^»  tit  33.  law  12. 
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640.  The  want  of  constitutive  title  of  easements,  which  cannot  be 
acquired  by  prescription,  can  only  be  remedied  by  deed  of  acknowledg- 
ment executed  by  the  owner  of  the  servient  tenement  or  by  a  final 
sentence. 

Col.  937,  par.  2,  940;  Chile,  880,  par.  2,  883;  Uni.  596;  Mex.  1142;  Guat.  12S7. 

641.  The  existence  of  apparent  sign  of  an  easement,  between  two 
tenements,  established  by  the  owner  of  both  of  them,  shall  be  con- 
sidered, should  one  be  sold,  as  a  title  for  the  purpose  that  the  ease- 
ment should  continue  actively  and  passively,  unless,  at  the  time  of  the 
division  of  the  ownership  of  both  tenements,  the  contrary  should  be 
expressed  in  the  deed  of  conveyance  of  either  of  them,  or  if  such 
sign  is  taken  away  before  the  execution  of  such  deed. 

Chile,  881;  Col.  938;  Guat.  1288;  Uni.  597;  Mex.  1143;  Arg.  2995. 

642.  Whenever  an  easement  is  established,  all  the  rights  required 
for  its  use  are  considered  as  granted. 

Hex.  1144;  Chile,  828;  Col.  885;  Guat.  1289;  Uru.  649. 

SECTION  THIED. 
Rights  and  obligations  of  owner  of  dofninant  and  servient  tenements* 

Article  643.  The  owner  of  the  dominant  tenement  may  make,  at 
his  own  expense  on  the  servient  tenement,  all  the  works  necessary  for 
its  use  and  maintenance  of  the  easement  but  without  changing  it  or 
rendering  it  more  grievous. 

He  must  choose  for  it  the  most  convenient  time  and  form  for  the 
purpose  of  causing  the  least  possible  trouble  to  the  owner  of  tJie 
servient  tenement. 

Guat.  1292;  Mex.  1147;  Arg.  3022;  Chile,  829;  Col.  886. 

644.  When  there  are  several  dominant  tenements,  the  owners  of  all 
of  them  are  bound  to  contribute  to  the  expenses,  referred  to  in  the 
preceding  article,  in  proportion  to  tHe  benefit,  which  each  may  obtain 
from  the  work.  He,  who  does  not  wish  to  contribute,  may  exempt 
himself  by  renouncing  his  interest  in  the  easement  for  the  benefit  of 
the  others. 

If  the  owner  of  the  servient  tenement  should,  in  any  manner,  profit 
by  the  easement,  he  shall  be  obliged  to  contribute  to  the  expenses  in 

^Digesto,  book  8,  tit.  5,  law  5;  4,  10;  id.,  book  11,  tit.  7,  law  2;  id.,  book  8, 
tit.  5,  law  9;  id.,  book  8,  tit.  2,  law  11.  Codigo,  book  3,  tit.  34,  laws  1,  6. 
Part.  3,  tit.  32,  law  5. 
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tiie  proportion    already  stated,  unless  there  is  a  stipulation  to  the 
contrary. 

Oiuit.  1301. 

545.  The  owner  of  the  servient  tenement  shall  not  impair,  in  any 
manneT,  the  use  of  a  constituted  easement. 

However,  if  by  reason  of  the  place  originally  assigned  or  by  the 
form  established  for  the  use  of  the  easement,  this  should  become  too 
troablesoine  to  the  owner  of  the  servient  tenement  or  should  prevent 
him  from  making  works,  repairs,  or  important  improvements,  it  may 
be  changed,  at  his  expense;  provided,  he  offers  another  place  or 
maimer  equally  convenient,  or  a  way  that  may  not  cause  any  injury  to 
the  owner  of  the  dominant  tenement  or  to  those  who  have  a  right  to 
the  use  of  the  easement. 

Guat.  1296;  Mex.  1251;  Chile,  830;  Col.  887;  Uru.  603;  Arg.  3037. 

SECTION"  FOUETH. 
Manner  in  which  easements  are  extinguished,* 

Article  546.  Easements  are  extinguished : 

1.  By  merger  in  the  same  person  of  the  ownership  of  the  servient 
and  dominant  tenements. 

2.  By  non-use  during  twenty  years. 

In  discontinuous  easements,  this  term  shall  commence  to  be  counted 
from  the  day  on  which  it  has  ceased  to  be  used,  and,  in  respect  to 
continuous  ones,  from  the  date  on  which  an  act  in  opposition  to  the 
casement  may  have  taken  place. 

3.  When  the  tenements  become  in  such  condition  that  the  ease- 
ment cannot  be  used,  but  this  shall  revive,  if,  later  on,  the  condition 
of  the  tenements  permits  it  to  be  used,  unless,  when  the  use  becomes 
possible,  sufficient  time  has  elapsed  for  the  prescription  in  accordance 
with  the  provisions  of  the  preceding  article. 

•  4.  When  the  day  matures,  or  when  the  condition  is  complied  with, 
in  case  the  easement  is  temporal  or  conditional. 
0.  By  the  renunciation  of  the  owner  of  the  dominant  tenement. 
6.  By  redemption  agreed  to  between  the  owners  of  the  dominant 
and  servient  tenements. 

Guat.  1302;  Mex.  1157;  Chile,  885,  887;  Col.  942,  944;  Uni.  605;  Arg.  3045. 

•Digesto,  book  8,  tit.  3,  law  34;  id.,  book  8,  tit.  6,  law  10;  id.,  book  43,  tit. 
20,  law  6;  id.,  book  8,  tit.  6,  law  16.    Part.  3,  tit.  31,  laws  16,  17,  18,  19. 
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647.  The  form  of  using  the  easement  may  be  prescribed  just  in  the 
same  manner  as  the  easement. 

Mez.  1158;  Col.  045;  Chile,  888;  Uru.  606;  Ouat.  1303;  Ai|^.  3063. 

648.  When  the  dominant  tenement  belongs  to  several  persons  in 
common^  the  use  of  the  easement^  made  by  one  of  them^  prevents  the 
prescription  in  regard  to  the  others. 

Guat.  1304;  ChUe,  886;  Col.  943;  Mez.  1156;  Arg.  3062;  Uru.  607. 

CHAPTER  SECOND. 
Legal  easements. 

SECTION  FIEST. 

General  provisions. 

Article  649.  The  object  of  the  easements,  established  by  law,  is 
either  public  utility  or  private  interest. 

Guat.  1201;  Uru.  518;  ChUe.  830;  Col.  897;  Mex.  1066. 

660.  An3rthing  concerning  easements,  established  for  public  or  for 
common  utility,  shall  be  governed  by  the  special  laws  and  regulations 
controlling  them,  and,  in  default  thereof,  by  the  provisions  of  the 
present  title. 

661.  Easements,  established  by  law  for  the  interests  of  private 
persons  or  for  causes  of  private  utility,  shall  be  controlled  by  the 
provisions  of  the  present  title  without  conflicting  with  what  is  estab- 
lished by  the  general  laws,  by-rules  and  ordinances  or  local  ones 
about  city  or  rural  police. 

These  easements  may  be  modified  by  agreement  among  the  inter- 
ested parties,  whenever  the  law  does  not  forbid  it,  or  it  causes  no 
damage  to  a  third  party. 

Chile,  841;  Col.  880. 

SECTION  SECOND. 

Easements  relating  to  waters.* 

Article  662.  Inferior  tenements  are  obliged  to  receive  the  waters, 
which  naturally  and  without  the  intervention  of  man,  come  down  from 
the  superior  tenements,  as  well  as  the  stone  or  earth  which  they 
may  drag  along  in  their  course. 

*Part.  3,  tit.  32,  laws  13,  14;  id.  3,  tit.  28,  law  6.  Law  of  Waters  of  Junt 
13,  1870,  arts.  36,  60,  70,  80,  83,  06,  07,  102,  104,  105,  107,  100,  112,  116. 
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Neither  can  the  owner  of  the  inferior  tenement  make  works  which 
may  prevent  such  an  easement^  nor  can  the  owner  of  the  superior  one 
construct  works  aggravating  it. 

Chile,  833;  Hex.  1058;  Col.  891;  Guat.  1203,  1204;  Uru.  520. 

563.  The  banks  of  the  rivers,  even  when  they  are  of  private  own- 
ership, are  subject  in  all  their  extent  and  margins,  within  a  zone  of 
three  metres,  to  the  easement  of  public  use  for  the  general  interest 
of  navigation,  flotation,  fishing,  and  salvage. 

Tenements,  adjacent  to  the  banks  of  navigable  or  floatable  rivers, 
are,  besides,  subject  to  the  easement  of  a  tow-path  for  the  exclusive 
service  of  fluvial  navigation  and  floatation. 

Should  it  be  necessary  to  occupy,  for  such  purposes,  lands  of  private 
ownership,  the  corresponding  indemnity  shall  previously  be  paid. 

Goat  1212;  Chile.  840;  Col.  898. 

6S4,  Whenever  for  the  diversion  or  taking  of  waters  from  a  river 
or  brook,  or  for  the  use  of  other  continuous  or  discontinuous  currents, 
it  should  be  necessary  to  construct  a  dam,  and  the  person  who  is  to 
do  it,  is  not  the  ovmer  of  the  bank  or  of  the  land  required  as  a  sup- 
port for  it,  he  may  establish  the  easement  for  abutment  of  the  dam,, 
by  previously  paying  the  proper  indemnity  (to  the  owner). 

555.  Forced  easements  for  taking  water  and  for  drinking  troughs 
for  animals  (abrevadero),  can  be  imposed  only  for  causes  of  public 
utility  in  favor  of  some  town  or  village,  indemnity  having  been 
previously  paid. 

Goat.  1214. 

556.  The  easements  for  taking  water  and  for  watering  animals  carry 
with  them  the  obligation  on  the  servient  tenements  of  giving  passage 
for  the  persons  and  animals  up  to  the  place  where  they  can  be  utilized, 
and  the  indemnity  must  embrace  this  service. 

Chile,  828;  Col.  885. 

557.  Whoever  wishes  to  make  use  of  waters,  of  which  he  can  dis- 
pose for  the  use  of  a  tenement  belonging  to  him,  has  the  right  of 
causing  it  to  pass  through  intermediate  tenements,  but  he  is  obliged 
to  indemnify  the  owners,  and  also  those  of  the  inferior  tenements^ 
upon  which  the  waters  may  filter  or  fall. 

Chile,  861.  865;  Col.  919.  923;  Guat.  1218;  Mex.  1073. 

558.  A  person  desiring  to  make  use  of  the  rights  granted  in  tho 
preceding  article  is  obliged : 
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1.  To  prove  that  he  is  entitled  to  dispose  of  the  water,  and  tiiat 
s-:.ch  water  is  sufficient  for  the  use  intended. 

2.  To  show  that  the  passage-way  which  he  asks  is  the  most  conveni- 
ent and  less  onerous  to  a  third  party. 

3.  To  indemnify  the  owner  of  the  servient  tenement  in  the  form 
provided  by  the  laws  and  regulations. 

Chile,  804,  865;  Col.  922,  923j  Guat.  1226;  Mex.  1081. 

669.  The  easement  of  an  aqueduct  for  purposes  of  private  interest 
cannot  be  imposed  upon  buildings  nor  their  yards  or  dependencieSy 
nor  over  gardens  or  orchards  already  in  existence. 

Chile,  826;  Col.  920;  Guat.  1219;  Mex.  1074;  Uru.  632. 

560.  The  easement  of  an  aqueduct  does  not  prevent  the  owner  of 
the  servient  tenement  from  closing  and  fencing  it,  nor  from  building 
"Over  the  aqueduct,  in  such  a  manner,  that  it  may  sufifer  no  damage  nor 
render  impossible  the  necessary  cleanings  and  repairs. 

Chile,  923,  925;  Col.  887. 

561,  The  easement  of  aqueduct  for  its  legal  effects  shall  be  con- 
sidered as  continuous  and  apparent,  even  when  the  passage  of  the 
water  is  not  continuous  or  its  use  depends  on  the  necessities  of  the 
•dominant  tenement,  or,  in  turn,  established  by  days  or  hours. 

Chile,  822;  Col.  881. 

662.  He,  who  for  irrigating  his  tenement  or  improving  it,  has 
need  to  construct  a  stop-lock  or  a  sluice-gate  in  a  millrace,  through 
which  it  is  to  receive  water,  may  exact  that  the  owners  of  the  banks 
^ow  the  construction  of  the  same,  upon  his  previously  paying  all 
damages  and  injuries,  including  those  caused  by  the  new  easement 
to  the  said  owners  and  to  all  other  persons  who  irrigate. 

663.  The  establishment,  extent,  form,  and  conditions  of  the  ease- 
ments of  waters,  to  which  this  section  refers,  shall  be  governed  by  the 
special  law  on  the  matter  in  all  that  is  not  provided  in  this  Code. 

SECTION  THIED. 
Easemetit  of  ways* 

Article  684,  The  owner  of  a  tenement  or  property  inclosed  bj 

others,  belonging  to  several  owners,  and  having  no  ingress  or  egress 

<  * 

•Digesto,  book  11,  tit.  7,  law  12;  id.,  book  8,  tit.  1,  law  9.  Fuero  Viejo  of 
Castile,  book  4,  tit.  6,  law  5.  Part.  3,  tit.  31,  lawB  3,  6;  id.  3,  tit.  32,  law  7. 
Fuero  Juzgo,  book  8,  tit.  4,  laws  24,  26,  27.  Nov.  Recop.,  book  7,  tit.  27,  Uwa 
5,  11. 
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to  public  roads^  is  entitled  to  exact  a  way  or  passage  through  the 
adjacent  tenements,  by  previously  paying  the  proper  indemnity. 

If  this  easement  is  constituted  in  such  a  manner  that  its  use  may 
be  continuous  for  all  the  necessities  of  the  dominant  tenement, 
establishing  a  permanent  way,  then  the  indemnity  shall  comprise 
the  value  of  the  land  occupied  by  it,  and  the  amount  of  damage 
caused  to  the  servient  tenement. 

When  it  is  limited  to  the  way  required  for  the  cultivation  of  the 
tenement,  inclosed  by  others,  and  for  the  transportation  of  its  crops 
through  the  servient  tenement,  without  a  permanent  way,  the 
indemnity  shall  consist  in  the  payment  of  the  injury  caused  by  such 
burden. 

Guat.  1236;  ChUe,  1847;  Col.  906;  Uru.  543. 

666.  The  easement  of  way  is  to  be  located  in  the  place  where  it 
shall  cause  the  least  damage  to  the  servient  tenement,  in  so  far  as 
consistent  with  this  rule,  through  the  place  where  the  distance  from 
the  dominant  tenement  to  the  public  road  may  be  the  shortest. 

Gnat  1238. 

666.  The  width  of  the  easement  of  way  shall  be  that  which  may 
be  sufficient  for  the  necessities  of  the  dominant  tenement. 

Guat.  1242;  Chile,  847;  Col.  905;  Uni.  545. 

687.  When  a  tenement,  acquired  by  sale,  barter  or  partition, 
remains  inclosed  by  other  tenements  of  the  vendor,  barterer  or 
co-owner,  he  shall  be  obliged  to  grant  to  it  the  right  of  way,  without 
indemnity,  unless  there  is  an  agreement  to  the  contrary. 

Chile.  860;  Col.  908;  Uru.  549. 

568.  If  the  way  granted  to  an  inclosed  tenement  ceases  to  be 
necessary  because  the  owner  has  joined  it  to  another,  adjacent  to  the 
public  road,  the  owner  of  the  servient  tenement  may  demand  the 
eitinguishment  of  the  easement,  returning  what  he  has  received  as 
an  indemnity  therefor. 

The  same  thing  is  to  be  done  in  the  event  of  the  opening  of  a  new 
road  giving  access  to  the  inclosed  tenement. 

Chile,  849;  Col.  907;  Uni.  548. 

669.  When  it  is  indispensable  for  the  construction  or  repair  of 
Bome  building  to  carry  the  materials  over  another's  tenement,  or  place 
scaffolding  or  other  things  on  it  for  the  work,  the  owner  of  such 
tenement  is  obliged  to  consent  to  it,  receiving  an  indemnity  in  pro- 
portion to  the  injury  it  may  have  caused  him. 
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670.  Existing  easements  for  the  passage  of  animals,  known  nnder 
the  name  of  sheepwalk  (canada),  way,  foot-path,  or  any  others,  and 
those  of  watering,  and  resting  places,  and  sheep-cot  shall  be  gov- 
erned by  the  ordinances  and  regulations  on  the  matter  and,  in  default 
thereof,  by  the  uses  and  customs  of  the  place. 

In  any  case  a  walk  shall  not  exceed  in  width  seventy-five  metres,  a 
way,  thirty-seven  metres,  fifty  centimetres,  and  a  path  twenty  metres, 
except  when  they  cause  damages  to  rights  lawfully  acquired. 

When  it  may  be  necessary  to  establish  a  forcible  easement  of  way 
or  that  of  a  drinking  trough  for  cattle,  the  provisions  of  this  section 
and  of  articles  555  and  556  shall  be  followed.  In  this  case  the 
width  shall  not  exceed  ten  metres. 

SECTION  FOUBTH. 

Easements  of  party-walls  and  fences,* 

Article  571.  The  easements  of  party-walls  and  fences  shall  be  gov- 
erned by  the  provisions  of  this  title,  and  by  local  ordinances  and  uses, 
in  so  far  as  they  are  not  in  conflict  with  them  and  no  provisions  exist 
in  regard  to  the  same. 

Chile,  851;  Col.  909. 

672.  The  easement  of  party-walls  and  fences  is  presumed,  whilst 
there  is  no  title  or  exterior  mark  or  proof  to  the  contrary : 

1.  In  dividing  walls  of  contiguous  buildings  up  to  the  point  of 
elevation  in  common. 

2.  In  dividing  walls  of  gardens  or  yards,  situated  in  cities  or  in 
the  country. 

3.  In  fences,  inclosures  and  live  hedges,  dividing  rural  tenements. 

Chile,  853;  Col.  911;  Guat.  1247;  Mex.  1101;  Uru.  560. 

673.  It  is  imderstood  that  there  are  exterior  signs,  contrary  to  the 
easement  of  party- wall,  and  fences: 

1.  When,  in  dividing  walls  of  buildings,  there  are  windows  or 
openings. 

2.  When  the  dividing  wall  is,  on  one  side,  straight  and  vertical  in 
all  its  facement  and  is  also  similar  in  the  upper  part  of  the  other  side, 
but  in  the  lower  part  thereof  it  is  tapering  of  has  steps. 

3.  When  the  wall  appears  built  entirely  on  the  land  of  one  of  the 
tenements,  and  not  half  and  half  between  the  contiguous  tenements. 

*Digesto,  book  8,  tit.  2,  laws  8,  13,  19.  Instituciones,  book  3,  tit.  28,  par. 
3;  Diffesto,  book  39,  tit.  2,  laws  35,  36,  37;  id.,  book  10,  tit.  3,  law  28.  Fuero 
Real,  book  3,  tit.  4,  law  5.  Part.  3,  tit.  31,  law  2.  Fuero  Viejo  of  CastUe,  book 
4,  tit.  6,  law  3. 
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4.  When  it  bears  the  burden  of  the  binding  beams,  floors^  and  roof 
frame  of  one  of  the  houses  and  not  of  the  contignoiu  one. 

5.  When  the  dividing  walls  between  yards,  gardens  and  rural  tene* 
ments  is  so  constmcted  that  the  coping  sheds  the  waters  towards 
one  of  the  tenements. 

6.  When  the  dividing  wall,  being  constructed  of  stones,  shows  step- 
ping stones,  which,  from  distance  to  distance,  jut  out  of  the  surface 
only  on  one  side  and  not  on  the  other. 

7.  When  rural  tenements,  contiguous  to  others,  included  by  fences 
or  live  hedges,  are  not  closed.  In  all  these  cases,  the  ownership  of 
the  walls,  inclosures,  or  hedges  shall  be  understood  to  belong  exclu- 
sively to  the  owner  of  the  property  or  tenement  who  has  in  his  favor 
the  presumption  based  on  any  one  of  the  above-mentioned  signs. 

Gnat.  1248. 

574.  Ditches  or  drains,  opened  between  tenements,  are  also  con- 
sidered, as  common,  when  there  is  no  title  or  sign  showing  the 
contrary. 

There  is  a  sign  contrary  to  part  ownership,  when  the  earth  or  dirt 
excavated  for  opening  the  ditch  or  for  its  cleaning  is  only  on  one 
side  thereof,  in  which  case  the  ownership  of  the  ditch  shall  belong 
exclusively  to  the  owner  of  the  tenement,  having  in  its  favor  this 
exterior  sign. 

Gnat.  1250,  1261. 

576.  The  repairs  and  construction  of  party-walls  and  maintenance 
of  inclosures,  live-hedges,  ditches,  and  drains,  in  common,  shall  be 
borne  by  all  the  owners  of  the  tenements,  who  are  interested  in  the 
same,  in  proportion  to  the  rights  of  each  one  of  them. 

However,  every  owner  may  refuse  to  contribute  to  this  charge  by 
renouncing  the  part-ownership,  except  in  the  case  when  the  party-wall 
supports  his  own  building. 

Chile,  858;  Peru.  016;  Mez.  1109;  Uru.  561. 

576.  When  the  owner  of  a  building,  which  is  supported  by  a  party- 
waU,  desires  to  demolish  it,  he  may  also  renounce  the  part-ownership, 
but  he  shall  also  pay  for  all  repairs  and  work  required  for  preventing, 
only  on  such  occasion,  damages  which  the  demolition  may  caiuse  to  the 
party-wall. 

Guat.  1256;  Mex.  1111. 

577.  Every  owner  may  construct  a  party-wall  by  raising  it,  at  hia 
own  expense,  and  indemnifying  (persons)  against  any  damage  which 
may  be  caused  by  the  work,  even  when  such  damage  is  temporary. 
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He  shall  also  have  to  pay  for  the  expenses  of  mninfniTimg  the 
wall  or  the  part  newly  raised  or  for  the  deepening  of  its  fonndationSy 
compared  with  what  they  were  before,  and  besides  the  indemnitr  for 
the  further  e]:x>en8es  which  may  be  required  to  be  incurred  to  maiib- 
tain  the  party-wall  by  reason  of  the  greater  height  or  depth  which 
has  been  added  to  it. 

If  the  party-wall  cannot  bear  the  greater  height,  the  owner  desiing 
to  raise  it,  shall  be  obliged  to  rebuild,  at  his  own  expense,  and,  if  it  ia 
necessary  to  make  it  thicker,  he  shall  give  the  extra  space  for  it  from 
his  own  land. 

Guat.  1258  to  1260;  Chile,  867;  Col.  916;  Mex.  1113;  Urn.  564. 

578.  The  other  owners,  who  have  not  contributed  in  giving  greater 
height,  depth  or  thickness  to  the  wall,  may,  howeyer,  acquire  in  it  the 
right  of  party-ownership  by  paying  proportionally  for  the  amount 
of  the  work  and  one-half  of  the  value  of  the  land  appropriated  in 
giving  it  greater  thickness. 

Guat.  1262;  Mex.  1117;  Chile,  857;  Col.  916. 

679.  Each  owner  of  a  party-wall  may  use  it  in  proportion  to  Hhb 

right  he  has  in  the  part-ownership;  he  may,  therefore,  build,  support- 
ing his  construction  on  the  party-wall,  or  introduce  joists  up  to  one- 
half  of  the  thickness  thereof,  but  without  impeding  the  common  and 
respective  uses  of  the  other  part-owners. 

The  part-owner,  in  order  to  use  this  right,  must  previously  obtain 
the  consent  of  the  other  parties  interested  in  the  part-ownership;  and, 
if  he  cannot  obtain  it,  the  conditions  required,  in  order  that  the  new 
work  may  not  injure  the  right  of  the  part-owners,  shall  be  fixed  by 
experts. 

Gnat.  1263.  1264;  Uru.  563;  Chile,  856;  Mex.  1118;  Col.  913. 

SECTION  FIFTH. 
Easement  of  light  and  views* 

Article  680.  No  part  owner  can,  without  the  consent  of  the  other, 
make  in  the  party-wall  a  window  or  an  opening  of  any  kind. 

Guat.  1273;  Mex.  1128;  Chile,  874;  Col.  932;  Uru.  578. 

581.  The  owner  of  a  wall  which  is  not  a  party-wall,  contiguous  to 
the  tenement  of  another  person,  may  make  in  it  windows  or  openingB 
to  receive  light,  at  the  height  of  the  ceiling  joists  or  near  the  ceiling, 

*  Digesto,  book  8,  tit.  2.  laws  4,  40.  Part.  3,  tit.  31,  law  2;  id.  3,  tit.  32, 
law  25. 
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of  the  dimensions  of  thirty  centimetres  square,  and,  in  any  event,  with 
an  iron  grate  imhedded  in  the  wall  and  a  wire  netting. 

However,  the  owner  of  the  house  or  tenement,  contiguous  to  the 
wall  where  the  openings  are  made,  may  close  them,  if  he  acquires  the 
part  ownership  of  the  wall  and  if  the  contrary  has  not  been  agreed 
upon. 

He  may  also  obstruct  them  by  building  on  his  land  or  raising  a 
wall,  adjacent  to  that  having  such  opening  or  window. 

582.  It  is  forbidden  to  open  windows  with  direct  views  or  bal- 
conies or  any  similar  openings  jutting  out  over  the  property  of  the 
neighbor,  if  there  is  not  a  distance  of,  at  least,  two  metres  from  the 
wall  on  which  they  are  constructed  to  said  property. 

Neither  can  side  or  oblique  views  be  opened  over  said  property, 
unless  there  is  (similarly)  a  distance  of  sixty  centimetres. 

Guat.  1276;  Chile.  878;  Col.  935;  Uru.  580. 

683.  The  distances,  to  which  the  preceding  article  refers,  are  to 
be  measured  where  there  are  direct  views,  from  the  exterior  line  of  the 
wall  when  the  openings  do  not  jut  out,  and  from  the  line,  of  these 
openings  when  they  exist,  and  for  slanting  views  from  the  dividing 
line  of  both  tenements. 

Mex.  1131;  Chile,  878;  Col.  935;  Guat.  1276;  Uru.  580. 

684.  The  provisions  of  article  582  do  not  apply  to  buildings  sepa- 
rated by  a  public  way. 

686.  When,  under  any  title,  right  has  been  acquired  to  have  direct 
views,  balconies,  or  belvederes  over  contiguous  property,  the  owner  of 
the  servient  tenement  shall  not  build  thereon,  at  a  distance  less  than 
three  metres,  to  be  measured  as  stated  in  article  583. 

SECTION"  SIXTH. 

Drainage  of  buildings.'^ 

Article  686.  The  owner  of  a  building  is  obliged  to  construct  his 
roofs  or  covers  in  such  a  manner  that  rain  water  may  fall  on  his  own 
land  or  on  the  street  or  a  public  place,  and  not  on  the  land  of  his 
neighbor.  Even  if  it  falls  on  his  own  land,  the  owner  is  obliged  to 
collect  it,  in  such  a  way,  that  it  will  not  cause  damage  to  the  neigh- 
boring tenement. 

Guat.  1278;  Mex.  1133;  Uru.  581;  Chile,  879;  Col.  936. 

♦Digesto,  book  8,  tit.  2,  laws  1,  2,  20;  id.,  book  8,  tit.  6,  law  8.  Fuero  Viejo, 
book  4,  tit.  6,  law  1.  Part.  3,  tit.  31,  law  2;  id.  3,  tit.  32,  laws  7,  13,  14,  15. 
InatatucioBes,  book  2,  tit.  3,  par.  1. 
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587.  The  owner  of  the  tenement  suffering  the  easement  of  receiying 
water,  discharged  from  roofs,  may  so  bnild  as  to  receive  the  wateit 
upon  his  own  roof  or  give  them  another  diversion,  in  accordance  with 
local  ordinances  or  cnstoms,  in  sach  a  maimer  as  not  to  cause  any 
burden  or  damage  whatever  to  the  dominant  tenement 

688.  When  the  yard  or  court  of  a  house  is  inclosed  between  others, 
and  it  is  not  possible  to  give  an  outlet  through  the  same  house  to  the 
rain  water  collected  in  it,  the  establishment  of  an  easement  of  outlet 
may  be  cbiimed  to  give  passage  to  the  waters  through  the  place  of  the 
<K>ntiguous  tenement,  where  the  egress  is  the  easiest,  and  to  establish 
«  conduit  for  the  egress,  in  such  a  way,  as  to  cause  the  least  damage 
to  the  servient  tenement,  upon  the  payment  of  a  proper  indemnity. 

Ouat  1279. 

SECTION  SEVENTH. 

Distances  and  intermediate  works  for  certain  constructions  and 

plantations."^ 

Article  589.  It  is  forbidden  to  construct  buildings  or  to  make  plan- 
tations near  fortified  cities  or  fortresses,  without  submitting  to  the 
prescriptions  of  the  laws,  ordinances,  and  regulations,  peculiar  to  this 
matter. 

Guat.  1266;  Mex.  1121. 

590.  No  one  shall  construct,  near  a  wall  belonging  to  a  third  party 
or  a  party-wall,  wells,  sewers,  aqueducts,  furnaces,  forges,  chimneys, 
stables,  deposits  of  corrosive  matters,  factories  driven  by  steam,  or 
factories  which  by  themselves  or  by  their  products  are  dangerous  or 
noxious,  without  observing  the  distances  prescribed  by  the  regula- 
tions and  uses  of  the  place,  and  without  making  the  necessary  pro- 
tective works,  with  subjection,  as  to  form,  to  the  conditions  prescribed 
by  said  regulations. 

In  default  of  ordinances,  precautions,  considered  necessary,  shall 
be  taken,  after  expert's  inspection,  for  the  purpose  of  avoiding  all 
injuries  to  the  neighboring  tenements  or  buildings. 

Guat.  1268;  Uni.  574;  Chile.  866;  Col.  914. 

*Dige8to,  book  8,  tit.  2.  law  13;  id.,  book  8,  tit.  2,  law  19;  id.,  book  8, 
tit.  6,  law  17;  id.,  book  39,  tit.  2,  law  24;  id.,  book  10,  tit.  1,  law  13;  id.,  book 
43,  tit.  27,  law  1;  id.,  book  8,  tit.  1,  law  1;  id.,  book  41,  tit.  2,  laws  8,  9; 
id.,  book  10,  tit.  3,  law  19.  Codigo,  book  8,  tit.  10,  law  9;  id.,  book  11,  tit. 
42,  law  1.  Part.  3,  tit.  28,  law  43;  id.  3,  tit.  32,  law  12;  id.  3,  tit.  32,  law  22. 
Supplement  to  Nov.  Recop.,  book  7.  tit.  1,  law  1.  Royal  Order,  issued  by 
Charles  the  lY,  Aug.  12,  1790.  Fuero  Real,  book  4,  tit.  4,  law  19.  Nov.  Recop., 
book  7,  tit.  40,  law  6,  par.  3;  id.,  book  3,  tit  19,  laws  8,  11,  arts.  1,  6,  7,  13,  15, 
law  19;  id.,  law  10;  same  title  and  book.  Fuero  Viejo  of  Castile,  book  5,  tit. 
3,  law  12.    Part  7,  tit  16,  law  28;  id.,  tit  34,  Rule  3. 
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591.  No  trees  shall  be  planted  near  another  man's  tenement^  nn- 
less  it  is  at  the  distances  authorized  by  the  ordinances  or  customs  of 
the  place^  and^  in  default  of  these^  it  shall  be  at  a  distance  of  two 
metres  from  the  dividing  line  of  the  tenements,  if  the  planting  is 
made  of  tall  trees,  and  at  fifty  centimetres,  if  the  planting  is  made 
of  shrubs  or  small  trees. 

Every  owner  has  a  right  to  ask  that  trees,  which  may  be  planted 
in  the  future  at  a  shorter  distance  from  his  tenement,  shall  be  up- 
rooted. 

Guat.  1269.  1270;  Chile.  859;  Col.  917;  Hex.  1124. 

682.  Should  the  branches  of  any  tree  extend  over  a  neighboring 
tenement,  gardens  or  yards,  the  owner  of  the  latter  shall  have  a 
right  to  claim  that  they  be  cut,  in  so  far  as  they  extend  over  his  prop- 
erty; and  should  the  roots  of  the  neighboring  trees  extend  through 
the  land  of  another  person,  the  owner  of  the  land  which  is  penetrated 
may  himself  cut  them,  in  so  far  as  they  are  within  his  tenement. 

Guat.  1271;  Chile,  942;  Col.  999;  Hex.  1126;  Uru.  573. 

693.  Trees  existing  in  a  party  live-hedge  shall  also  be  considered  as 
party  trees,  and  any  one  of  the  owners  has  a  right  to  exact  that  they 
be  felled. 

Trees  serving  as  landmarks  are  excepted,  and  they  may  only  be 
uprooted  by  mutual  agreement  amongst  the  adjoining  owners. 

Hex.  1127;  Guat.  1272;  ChUe,  859;  Col.  917. 

CHAPTEB  THIED. 

Voluntary  easements.* 

Article  694.  Every  owner  of  a  tenement  has  a  right  to  burden  it 
with  all  the  easements  he  may  deem  fit,  and  in  the  manner  and  form 
that  he  may  like  best,  provided  he  does  not  violate  either  the  laws  or 
the  public  order. 

Guat.  1280;  Mex.  1135;  Uru.  583;  ChUe,  880;  Col.  937. 

595.  The  owner  of  a  tenement,  the  usufruct  of  which  belongs  to 
another  person,  may  impose  upon  it,  without  the  consent  of  the 
usufructuary,  any  easements  which  may  not  damage  the  rights  of  the 
usufruct.  J 

Guat.  1339,  1281;  Mex.  1136. 

596.  When  the  direct  dominion  of  a  tenement  belongs  to  one  per- 
son and  the  beneficial  dominion  to  another,  no  perpetual  voluntary 

•  Part.  3,  tit.  31,  laws  10,  11,  14,  18;  id.  5,  tit.  8,  law  29. 
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647.  The  f  oim  of  ufiing  the  easement  may  be  prescribed  just  in  the 
same  manner  as  the  easement. 

Hex.  1158;  Col.  945;  ChUe,  888;  Uru.  006;  Giiat.  1303;  Arg.  3063. 

648.  When  the  dominant  tenement  belongs  to  several  persons  in 
common,  the  nse  of  the  easement,  made  by  one  of  them^  prevents  the 
prescription  in  regard  to  the  others. 

Guat.  1304;  Chile,  886;  Col.  043;  Mex.  1156;  Arg.  3062;  Uru.  607. 

CHAPTER  SECOmD. 

Legal  easements. 

SECTION  FIRST. 

General  provisions. 

Article  549.  The  object  of  the  easements,  established  by  law,  is 
either  public  utility  or  private  interest. 

Ouat.  1201;  Uru.  518;  Chile.  839;  Col.  897;  Mex.  1066. 

660.  Anything  concerning  easements,  established  for  public  or  for 
common  utility,  shall  be  governed  by  the  special  laws  and  regulations 
controlling  them,  and,  in  default  thereof,  by  the  provisions  of  the 
present  title. 

661.  Easements,  established  by  law  for  the  interests  of  private 
persons  or  for  causes  of  private  utility,  shall  be  controlled  by  the 
provisions  of  the  present  title  without  conflicting  with  what  is  estab- 
lished by  the  general  laws,  by-rules  and  ordinances  or  local  ones 
about  city  or  rural  police. 

These  easements  may  be  modified  by  agreement  among  the  inter- 
ested parties,  whenever  the  law  does  not  forbid  it,  or  it  causes  no 
damage  to  a  third  party. 

Chile,  841 ;  Col.  889. 

SECTION  SECOND. 

Easements  relating  to  waters.* 

Article  662.  Inferior  tenements  are  obliged  to  receive  the  waters, 
which  naturally  and  without  the  intervention  of  man,  come  down  from 
the  superior  tenements,  as  well  as  the  stone  or  earth  which  they 
may  drag  along  in  their  course. 

m 

"    i  ' ^ 

^Part.  3,  tit.  32,  laws  13,  14;  id.  3,  tit.  28,  law  6.  Law  of  Waters  of  Junt 
13,  1879,  arts.  36,  69,  79,  80,  83,  96,  97,  102,  104,  105,  107,  109,  112,  116. 
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Neither  can  the  owner  of  the  inferior  tenement  make  works  which 
may  prevent  such  an  easement^  nor  can  the  owner  of  the  superior  one 
construct  works  aggravating  it. 

Chile,  833;  Mex.  1058;  Col.  891;  Guat.  1203,  1204;  Uru.  520. 

663.  The  hanks  of  the  rivers,  even  when  they  are  of  private  own- 
ership, are  subject  in  all  their  extent  and  margins,  within  a  zone  of 
three  metres,  to  the  easement  of  public  use  for  the  general  interest 
of  navigation,  flotation,  fishing,  and  salvage. 

Tenements,  adjacent  to  the  banks  of  navigable  or  floatable  rivers, 
are,  besides,  subject  to  the  easement  of  a  tow-path  for  the  exclusive 
service  of  fluvial  navigation  and  floatation. 

Should  it  be  necessary  to  occupy,  for  such  purposes,  lands  of  private 
ownership,  the  corresponding  indemnity  shall  previously  be  paid. 

Guat.  1212;  Chile.  840;  Col.  898. 

664,  "Whenever  for  the  diversion  or  taking  of  waters  from  a  river 
or  brook,  or  for  the  use  of  other  continuous  or  discontinuous  currents, 
it  should  be  necessary  to  construct  a  dam,  and  the  person  who  is  to 
do  it,  is  not  the  owner  of  the  bank  or  of  the  land  required  as  a  sup- 
port for  it,  he  may  establish  the  easement  for  abutment  of  the  dam, 
by  previously  paying  the  proper  indemnity  (to  the  owner). 

566.  Forced  easements  for  taking  water  and  for  drinking  troughs 
for  animals  (abrevadero),  can  be  imposed  only  for  causes  of  public 
utility  in  favor  of  some  town  or  village,  indenmity  having  been 
previously  paid. 

Guat.  1214. 

566.  The  easements  for  taking  water  and  for  watering  animals  carry 
with  them  the  obligation  on  the  servient  tenements  of  giving  passage 
for  the  persons  and  animals  up  to  the  place  where  they  can  be  utilized^ 
and  the  indemnity  must  embrace  this  service. 

Chile,  828;  Col.  885. 

667.  Whoever  wishes  to  make  use  of  waters,  of  which  be  can  dis- 
pose for  the  use  of  a  tenement  belonging  to  him,  has  the  right  of 
causing  it  to  pass  through  intermediate  tenements,  but  he  is  obliged 
to  indemnify  the  owners,  and  also  those  of  the  inferior  tenements^ 
upon  which  the  waters  may  filter  or  fall. 

ChUe,  861.  866;  Col.  919.  923;  Guat.  1218;  Mex.  1073. 

668.  A  person  desiring  to  make  use  of  the  rights  granted  in  the 
preceding  article  is  obliged : 
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647.  The  f  onn  of  using  the  easement  may  be  prescribed  just  in  the 
same  manner  as  the  easement. 

Mex.  1158;  Ck>l.  945;  Chile,  888;  Uru.  606;  Guat.  1303;  Aig.  3063. 

648.  When  the  dominant  tenement  belongs  to  several  persons  in 
common^  the  use  of  the  easement^  made  by  one  of  them,  prevents  the 
prescription  in  regard  to  the  others. 

Guat.  1304;  Chile,  886;  Col.  043;  Mex.  1156;  Arg.  3062;  Uru.  607. 

CHAPTER  SECOND. 
Legal  easements, 

SECTION  FIRST. 

General  provisions. 

Article  649.  The  object  of  the  easements,  established  by  law,  is 
either  public  utility  or  private  interest. 

Guat.  1201;  Uru.  518;  Chile.  839;  Col.  897;  Mex.  1066. 

660.  Anything  concerning  easements,  established  for  public  or  for 
common  utility,  shall  be  governed  by  the  special  laws  and  regulations 
controlling  them,  and,  in  default  thereof,  by  the  provisions  of  the 
present  title. 

661.  Easements,  established  by  law  for  the  interests  of  private 
persons  or  for  causes  of  private  utility,  shall  be  controlled  by  the 
provisions  of  the  present  title  without  conflicting  with  what  is  estab- 
lished by  the  general  laws,  by-rules  and  ordinances  or  local  ones 
about  city  or  rural  police. 

These  easements  may  be  modified  by  agreement  among  the  inter- 
ested parties,  whenever  the  law  does  not  forbid  it,  or  it  causes  no 
damage  to  a  third  party. 

Chile,  841 ;  Col.  880. 

SECTION  SECOND. 

Easements  relating  to  waters."^ 

Article  662.  Inferior  tenements  are  obliged  to  receive  the  waters, 
which  naturally  and  without  the  intervention  of  man,  come  down  from 
the  superior  tenements,  as  well  as  the  stone  or  earth  which  they 

may  drag  along  in  their  course. 

■  < 

*Part.  3,  tit.  32,  laws  13,  14;  id.  3,  tit.  28,  law  6.  Law  of  Waters  of  Junt 
13,  1879,  arts.  36,  69,  79,  80,  83,  96,  97,  102,  104,  105,  107,  109,  112,  116. 
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Neither  can  the  owner  of  the  inferior  tenement  make  works  which 
may  prevent  such  an  easement^  nor  can  the  owner  of  the  superior  one 
construct  works  aggravating  it. 

Chile,  833;  Mex.  1058;  Col.  891;  Guat.  1203,  1204;  Uru.  620. 

653.  The  banks  of  the  rivers,  even  when  they  are  of  private  own- 
ership, are  subject  in  all  their  extent  and  margins,  within  a  zone  of 
three  metres,  to  the  easement  of  public  use  for  the  general  interest 
of  navigation,  flotation,  fishing,  and  salvage. 

Tenements,  adjacent  to  the  banks  of  navigable  or  floatable  rivers^ 
are,  besides,  subject  to  the  easement  of  a  tow-path  for  the  exclusive 
service  of  fluvial  navigation  and  floatation. 

Should  it  be  necessary  to  occupy,  for  such  purposes,  lands  of  private 
ownership,  the  corresponding  indemnity  shall  previously  be  paid. 

Guat.  1212;  Chile.  840;  Col.  898. 

654,  Whenever  for  the  diversion  or  taking  of  waters  from  a  river 
or  brook,  or  for  the  use  of  other  continuous  or  discontinuous  currents, 
it  should  be  necessary  to  construct  a  dam,  and  the  person  who  is  to 
do  it,  is  not  the  owner  of  the  bank  or  of  the  land  required  as  a  sup- 
port for  it,  he  may  establish  the  easement  for  abutment  of  the  dam^ 
by  previously  paying  the  proper  indemnity  (to  the  owner). 

555.  Forced  easements  for  taking  water  and  for  drinking  troughs 
for  animals  (abrevadero),  can  be  imposed  only  for  causes  of  public 
utility  in  favor  of  some  town  or  village,  indemnity  having  been 
previously  paid. 

Guat.  1214. 

666.  The  easements  for  taking  water  and  for  watering  animals  carry 
with  them  the  obligation  on  the  servient  tenements  of  giving  passage- 
for  the  persons  and  animals  up  to  the  place  where  they  can  be  utilized, 
and  the  indemnity  must  embrace  this  service. 

ChUe,  828;  Col.  885. 

657.  Whoever  wishes  to  make  use  of  waters,  of  which  he  can  dis- 
pose for  the  use  of  a  tenement  belonging  to  him,  has  the  right  of 
causing  it  to  pass  through  intermediate  tenements,  but  he  is  obliged 
to  indemnify  the  owners,  and  also  those  of  the  inferior  tenements, 
upon  which  the  waters  may  filter  or  fall. 

Chile,  861,  865;  Col.  919.  923;  Guat.  1218;  Mex.  1073. 

568.  A  person  desiring  to  make  use  of  the  rights  granted  in  the 
preceding  article  is  obliged : 
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647.  The  f  oim  of  ufiing  the  easement  may  be  prescribed  just  in  the 
same  manner  as  the  easement. 

Mex.  1158;  Col.  945;  Chile,  888;  Uru.  606;  Guat.  1303;  Arg.  3063. 

648.  When  the  dominant  tenement  belongs  to  several  persons  in 
common^  the  use  of  the  easement^  made  by  one  of  them^  prevents  the 
prescription  in  regard  to  the  others. 

Guat.  1304;  Chile,  886;  Col.  943;  Mex.  1156;  Arg.  3062;  Uru.  607. 

CHAPTER  SECOIO). 
Legal  easements. 

SECTION"  FIEST. 

General  provisions. 

Article  649.  The  object  of  the  easements,  established  by  law,  is 
either  public  utility  or  private  interest. 

Guat.  1201;  Uru.  618;  Chile.  839;  Col.  897;  Mex.  1066. 

660.  Anything  concerning  easements,  established  for  public  or  for 
common  utility,  shall  be  governed  by  the  special  laws  and  regulations 
controlling  them,  and,  in  default  thereof,  by  the  provisions  of  the 
present  title. 

661.  Easements,  established  by  law  for  the  interests  of  private 
persons  or  for  causes  of  private  utility,  shall  be  controlled  by  the 
provisions  of  the  present  title  without  conflicting  with  what  is  estab- 
lished by  the  general  laws,  by-rules  and  ordinances  or  local  ones 
about  city  or  rural  police. 

These  easements  may  be  modified  by  agreement  among  the  inter- 
ested parties,  whenever  the  law  does  not  forbid  it,  or  it  causes  no 
damage  to  a  third  party. 

Chile,  841 ;  Col.  889. 

SECTION  SECOND. 

Easements  relating  to  waters* 

Article  662.  Inferior  tenements  are  obliged  to  receive  the  waters, 
which  naturally  and  without  the  intervention  of  man,  come  down  from 
the  superior  tenements,  as  well  as  the  stone  or  earth  which  they 

may  drag  along  in  their  course. 

"     '   •  "  ■    -n 

♦Part.  3,  tit.  32,  laws  13,  14;  id.  3,  tit.  28,  law  6.  Law  of  Waters  of  JuiM 
13,  1879,  arts.  36,  69,  79,  80,  83,  96,  97,  102,  104,  105,  107,  109,  112,  116. 
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Neither  can  the  owner  of  the  inferior  tenement  make  works  which 
may  prevent  such  an  easement,  nor  can  the  owner  of  the  superior  one 
construct  works  aggravating  it. 

Chile,  833;  Mex.  1058;  Col.  891;  Giiat.  1203,  1204;  Uru.  520. 

653.  The  banks  of  the  rivers,  even  when  they  are  of  private  own- 
ership, are  subject  in  all  their  extent  and  margins,  within  a  zone  of 
three  metres,  to  the  easement  of  public  use  for  the  general  interest 
of  navigation,  flotation,  fishing,  and  salvage. 

Tenements,  adjacent  to  the  banks  of  navigable  or  floatable  rivers, 
are,  besides,  subject  to  the  easement  of  a  tow-path  for  the  exclusive 
service  of  fluvial  navigation  and  floatation. 

Should  it  be  necessary  to  occupy,  for  such  purposes,  lands  of  private 
ownership,  the  corresponding  indemnity  shall  previously  be  paid. 

Guat.  1212;  Chile.  840;  Col.  898. 

854,  Whenever  for  the  diversion  or  taking  of  waters  from  a  river 
or  brook,  or  for  the  use  of  other  continuous  or  discontinuous  currents, 
it  should  be  necessary  to  construct  a  dam,  and  the  person  who  is  ta 
do  it,  is  not  the  owner  of  the  bank  or  of  the  land  required  as  a  sup- 
port for  it,  he  may  establish  the  easement  for  abutment  of  the  dam,^^ 
by  previously  paying  the  proper  indenmity  (to  the  owner). 

555.  Forced  easements  for  taking  water  and  for  drinking  troughs 
for  animals  (abrevadero),  can  be  imposed  only  for  causes  of  public 
utility  in  favor  of  some  town  or  village,  indemnity  having  beea 
previously  paid. 

Guat.  1214. 

556.  The  easements  for  taking  water  and  for  watering  animals  carry 
with  them  the  obligation  on  the  servient  tenements  of  giving  passage 
for  the  persons  and  animals  up  to  the  place  where  they  can  be  utilized^ 
and  the  indemnity  must  embrace  this  service. 

Chile,  828;  Col.  885. 

557.  Whoever  wishes  to  make  use  of  waters,  of  which  he  can  dis- 
pose for  the  use  of  a  tenement  belonging  to  him,  has  the  right  of 
causing  it  to  pass  through  intermediate  tenements,  but  he  is  obliged 
to  indemnify  the  owners,  and  also  those  of  the  inferior  tenements, 
upon  which  the  waters  may  filter  or  fall. 

Chile,  861.  865;  Col.  919,  923;  Guat.  1218;  Mex.  1073. 

558.  A  person  desiring  to  make  use  of  the  rights  granted  in  the 
preceding  article  is  obliged: 


n 
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632.  Donations  of  personal  property  may  be  made  verbally  or  in 
writing.  Verbal  donations  require  the  simultaneous  delivery  of  the 
thing  donated.  In  default  of  this  requirement,  the  donation  shall 
produce  no  effect,  unless  made  in  writing  and  the  acceptance  is  shown 
in  the  same  form. 

Guat.  715;  Mex.  2726. 

633.  In  order  that  the  donation  of  real  property  may  be  valid,  it 
shall  be  made  in  a  public  deed  and  have  expressed  therein,  severaUy, 
the  property  donated,  and  the  amount  of  the  incumbrances  which 
the  donee  is  obliged  to  satisfy. 

The  acceptance  may  be  made  in  the  same  deed  of  donation  or  in  a 
distinct  one;  but  it  shall  produce  no  effects,  unless  made  during  the 
life  of  the  donor. 

When  made  in  a  distinct  deed,  notice  of  the  acceptance  shall  be 
given  to  the  donor,  in  an  authentic  manner,  and  this  step  shall  be  an- 
notated in  both  deeds. 

ChUe,  1400;  Col.  1457. 

CHAPTER  THIED. 

Effects  and  limitations  of  donations.* 

Article  634.  A  donation  may  comprise  all  the  actual  property  of 
the  donor  or  a  part  of  it,  provided  he  reserves  in  fee-simple  or  in  usu- 
fruct, what  is  required  for  his  support  in  a  condition  corresponding 
to  his  circumstances. 

ChUe,  1408;  Col.  1465;  Uru.  1586;  Mex.  2731. 

636.  A  donation  cannot  embrace  future  property.  As  future  prop- 
erty is  considered  that  which  the  donor  cannot  dispose  of  at  the  time 
of  the  donation. 

Guat.  708;  Chile.  1409;  Col.  1466. 

636.  Notwithstanding  what  is  provided  in  article  634,  no  person 
can  give  or  receive,  by  donation,  more  than  what  he  can  give  or  re- 
ceive by  testament. 

A  donation  shall  be  considered  inofficious  in  all  that  exceeds  such 
limits. 

Chile.  1185;  Col.  1243;  Guat.  708  to  711. 

637.  When  a  donation  has  been  made  to  several  persons  conjointly, 
it  shall  be  understood  as  in  equal  shares;  and  there  shall  be  among 
them  no  right  of  accretion,  unless  the  donor  has  otherwise  ordered. 

*  Fuero  Real,  book  3,  tit.  12,  laws  3,  7.  Part.  5,  tit.  4,  laws  4,  7,  8,  9.  Toro» 
law  69.    Nov.  Recop.,  book  10,  tit.  7,  laws  2,  4. 
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From  these  provifiions  are  excepted  donations  made  to  husband 
and  wife  conjointly^  between  whom  such  right  shall  obtain^  unless 
the  donor  has  disposed  to  the  contrary. 

Chile,  1416;  Ck>l.  1473. 

688.  The  donee  is  subrogated  to  all  the  rights  and  actions  which, 
in  case  of  eviction^  should  belong  to  the  donor.  The  latter  on  his 
part  shall  not  be  bound  to  warrant  the  things  donated^  unless  the 
donation  is  onerous^  in  which  case,  the  donor  shall  be  liable  for  the 
eviction  to  the  amount  of  the  incumbrance. 

Chile,  1418  to  1423;  Col.  1475  to  1480. 

689.  The  donor  can  reserve  to  himself  the  right  to  dispose  of  some 
of  the  property  donated  or  of  some  amount  as  a  lien  over  it;  but 
should  he  die  without  making  use  of  this  rights  the  property  or  the 
earn,  which  the  donor  reserved,  shall  belong  to  the  donee. 

Uru.  1588;  Mez.  2736. 

640.  The  ownership  of  a  thing  can  also  be  donated  to  a  person, 
and  its  usufruct  to  another  or  others,  under  the  limitations  established 
by  article  781  of  this  Code. 

Urn.  1587;  Chile,  1419;  Col.  1476;  Mex.  2738. 

641.  The  reversion  in  favor  of  the  donor  only,  in  any  case  and 
under  any  circumstances,  can  also  be  validly  established,  but  not  in 
favor  of  other  persons,  except  in  the  same  cases  and  under  equal  limi- 
tations, ae  provided  for  in  this  Code  for  testamentary  substitutions. 

The  reversion,  stipulated  by  the  donor  in  favor  of  a  third  party, 
against  the  provisions  of  the  preceding  paragraph,  is  null  and  void, 
but  it  shall  not  cause  an  annulment  of  the  donation. 

642.  When  the  donation  has  been  made,  imposing  on  the  donee  the 
duty  of  paying  the  debts  of  the  donor,  if  the  clause  contained  no  fur- 
ther declaration,  it  shall  be  understood  that  the  donee  is  only  bound 
to  pay  those  contracted  before  the  donation. 

Chile,  1418,  1420;  Col.  1476,  1477. 

643.  When  there  is  no  stipulation  about  the  pa3nment  of  debts,  the 
donee  shall  be  liable  for  them  only  in  case  that  the  donation  has  been 
made  in  fraud  of  the  creditors. 

The  donation  shall  always  be  presumed  to  be  made  in  fraud  of  the 
creditors,  when,  at  the  time  of  making  it,  the  donor  has  not  reserved 
for  himself  property  suflScient  to  pay  the  debts  contracted  before  the 
donation. 

Mcx.  2743. 
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CHAPTEB  FOURTH. 

Revocation  and  reduction  of  donations.* 

Article  644,  Every  donation  inter  vivos,  made  by  a  person  having 
no  legitimate  children  nor  descendants  nor  legitimated  by  subsequent 
marriage^  becomes  revoked  by  the  mere  fact  of  the  occurrence  of  any 
of  the  following  cases: 

1.  When  the  donor,  after  the  donation,  has  legitimate  or  legiti- 
mated or  recognized  natural  children,  even  if  they  be  posthumous. 

2.  When  the  child  of  the  donor,  whom  he  supposed  dead  when  he 
made  the  donation,  is  found  to  be  alive. 

Chile,  1424;  Col.  1481;  Guat.  729,  730. 

646.  When  the  donation  is  rescinded  by  the  supervention  of  chil- 
dren, the  things  donated  shall  be  returned  to  the  donor,  or  the  value 
thereof,  if  the  donee  has  sold  them. 

If  they  have  been  mortgaged,  the  donor  may  cancel  the  mortgage, 
paying  the  sum  secured  by  it,  and  having  a  right  to  reclaim  from  the 
donee  the  sum  paid. 

When  the  things  cannot  be  restored,  they  shall  be  appraised  at  the 
price  they  were  worth  when  the  donation  was  made. 

Guat.  740. 

646,  The  action  of  revocation  by  supervention  of  children  shall  be 
prescribed  upon  the  lapse  of  five  years,  to  be  counted  from  the  birth 
of  the  last  child  or  from  the  legitimation  or  recognition,  or  from  the 
time  news  was  received  of  the  existence  of  the  child  believed  dead. 

This  action  cannot  be  renounced  and,  on  the  death  of  the  donor, 
passes  to  his  children  and  to  their  legitimate  issue. 
Mez.  2759. 

647,  The  donation  shall  be  revoked  on  petition  of  the  donor,  when 
the  donee  has  not  complied  with  some  of  the  conditions  imposed  upon 
him  by  the  donor. 

In  this  case,  the  things  donated  shall  revert  to  the  donor,  and  all 
the  transfers  made  by  the  donee  and  the  mortgages  with  which  he 
may  have  burdened  them,  shall  become  null  and  void,  with  the  limita- 
tions as  to  third  parties,  provided  for  in  the  Law  of  Mortgage. 

Uru.  1593;  Mex.  2763;  Guat.  727;  Chile.  1462;  Col.  1483. 

648,  Donations  may  also  be  revoked,  on  petition  of  the  donor,  for 
causes  of  ingratitude  in  the  following  cases : 

•  Part.  6,  tit.  4,  laws  5,  6,  7,  8,  10.    Fuero  Real,  book  3,  tit.  12,  laws  1,  11. 
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1.  When  the  donee  commits  any  crime  against  the  person^  the 
honor^  or  the  property  of  the  donor. 

2.  When  the  donee  charges  the  donor  with  any  of  the  crimes  which 
give  cause  to  oflBcial  proceedings  or  public  accusation,  even  if  he 
proves  it;  unless  the  crime  has  been  committed  against  the  donee 
himself,  his  wife,  or  the  children  under  his  authority. 

3.  When  the  donee  unduly  refuses  him  support. 

Guat.  732;  Chile,  1428;  Mex.  2764;  Uni.  1596. 

649.  When  a  donation  is  revoked  for  causes  of  ingratitude,  the 
transfers  or  mortgages,  executed  before  the  annotation  of  the  com- 
plaint for  revocation  in  the  Registry  of  Property,  shall,  however,  re- 
main valid. 

All  those  made,  after  this  time,  shall  be  null  and  void. 

Uni.  1699;  Guat.  740;  Mex.  2766;  Chile,  1429;  Col.  1489,  1486. 

660.  In  the  cases,  to  which  the  first  paragraph  of  the  preceding 
article  refers,  the  donor  shall  have  a  right  to  exact  from  the  donee  the 
value  of  the  things  sold,  which  he  cannot  recover  from  third  parties, 
or  the  sum  for  which  they  have  been  mortgaged. 

For  the  regulation  of  the  value  of  such  things,  the  time  at  which 
the  donation  was  made  will  be  considered. 

Chile,  1432;  Col.  1489. 

661.  When  the  donation  is  revoked  by  any  of  the  causes,  stated  in 
article  644,  or  for  ingratitude,  or  when  it  shall  be  reduced  on  account 
of  being  inofficious,  the  donee  shall  not  return  the  fruits,  except  from 
the  date  of  the  presentation  of  the  complaint. 

When  the  revocation  is  based  on  the  failure  to  comply  with  any 
one  of  the  conditions  imposed  by  the  donation,  the  donee  shall,  be- 
sides the  property,  return  the  fruits  he  has  collected  after  the  non- 
compliance with  such  conditions. 

Chile,  1483;  Col.  1486;  Guat.  742;  Mex.  2784. 

662.  The  action  granted  to  the  donor  for  causes  of  ingratitude  can- 
not be  renoimced  in  advance.  This  action  is  prescribed,  after  the 
lapse  of  one  year  to  be  counted  from  the  time  the  donor  has  knowl- 
edge of  the  fact  and  has  been  able  to  enforce  the  action. 

668.  This  action  shall  not  be  transmitted  to  the  heirs  of  the  donor, 
if  he  did  not  enforce  it  when  he  could  have  done  so. 

Neither  can  it  be  enforced  against  the  heirs  of  the  donee,  unless,  at 
his  death,  the  complaint  had  already  been  presented. 

Chile,  14.30;  Col.  1487;  Uni.  1597;  Guat.  734. 
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6M.  Donations  which,  in  accordance  with  the  proyisions  of  article 
636,  are  found  to  be  inofficiouB,  after  computing  the  net  value  of  the 
property  of  the  donor,  at  the  time  of  his  death,  shall  be  reduced  as 
to  the  excess,  but  this  reduction  shall  not  prevent  them  from  being 
effectual  during  the  life  of  the  donor,  nor  the  donee  from  appropriat- 
ing fruits  to  his  own  xuse. 

The  reduction  of  donations  shall  be  governed  by  the  provisions  of 
this  chapter  and  by  articles  820  and  821  of  the  present  Code. 

Chile,  1186;  Ck>L  1244,  1245;  Uni.  1600,  1601;  Guat.  712. 

665.  The  reduction  of  donations  can  be  claimed  only  by  the  persons 
who  are  entitled  to  legitime  or  an  aliquot  part  of  the  estate,  and  their 
heirs,  or  persons  holding  rights  under  them. 

Persons  comprised  in  the  preceding  article  cannot  renounce  this 
right  during  the  life  of  the  donor,  neither  by  express  declaration  nor 
by  giving  their  consent  to  the  donation. 

The  donees,  the  legatees  who  are  not  to  receive  an  aliquot  part, 
and  the  creditors  of  the  decedent,  cannot  ask  for  this  reduction  or  be 
benefited  by  it. 

Chile.  1186;  CoL  1244.  1246. 

656.  When  there  are  two  or  more  donations,  and  all  cannot  be 
covered  by  the  free  part  of  the  estate,  those  of  later  date  shall  either 
be  cancelled  or  reduced  as  to  the  excessive  part. 

Chile,  1187;  Col.  1246. 

TITLE  III. 

Successions.* 

GENERAL    PROVISIONS. 

Article  657.  The  rights  to  the  succession  of  a  person  are  transmit- 
ted from  the  moment  of  his  death. 

Chile,  055,  956;  Col.  1012,  1013. 

658.  Succession  is  bestowed,  either  by  the  will  of  a  man  as  ex- 
pressed in  his  testament  or,  in  its  default,  by  disposition  of  law. 

The  first  is  called  testamentary,  the  second  legitimate  succession. 

It  may  also  be  bestpwed  partly  by  will  of  man  and  partly  by  dispo- 
sition of  law. 

Chile,  952;  Col.  1009;  Mex.  3365;  Guat.  747. 


*Fuero  Juzgo,  book  4,  tit.  2,  law  4.  Fuero  Real,  book  3,  tit.  5,  law  3. 
Part.  6,  tit.  3,  laws  14,  21;  id.  6,  tit.  9,  law  1;  id.  7,  tit.  9,  law  13;  id.  7,  tit. 
33,  law  8.    Nov.  Recop.,  book  10,  tit.  18,  law  1. 
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668.  Inheritance  embraces  all  the  property^  rights/ and  obligations 
of  a  person^  which  are  not  extinguished  by  his  death. 

Col.  lOOS;  Guat.  746;  Uru.  703;  Mex.  3364. 

660.  An  heir  is  a  person  inheriting  nnder  an  universal  title;  and  a 
legatee^  one  inheriting  nnder  a  special  title. 

Chile,  954;  CoL  1011;  Guat.  741. 

661,  Heirs  succeed  the  decedent  in  all  his  rights  and  obligations 
by  the  mere  fact  of  his  death. 

Guat.  746. 

CHAPTER  FIEST. 
Testaments. 

SECTION"  FIEST. 
Capacity  to  dispose  by  testaments* 

Article  662,  All  persons  who  are  not  expressly  forbidden  by  law 
may  make  a  testament. 

663.  The  following  are  incapable  of  making  testaments: 

1.  Minors  of  both  sexes  nnder  fourteen  years  of  age. 

2.  Persons,  who  customarily  or  accidentally,  are  not  of  sound 
mind. 

Guat.  796;  Chile,  1005,  1061. 

664,  A  testament  made  before  mental  alienation  is  valid. 

ChUe,  1006;  Col.  1062. 

666.  Whenever  a  lunatic  pretends  to  make  a  testament  during  a 
lucid  interval,  the  Notary  shall  appoint  two  physicians  who  shall  ex- 
amine him  previously,  and  he  shall  not  execute  the  testament  unless 
they  assume  the  responsibility  for  the  capacity  of  the  testator,  and 
they  shall  testify  to  their  opinion  in  the  testament,  which  shall  be 
subscribed  by  the  physicians  besides  the  witnesses. 

666.  For  the  appreciation  of  the  capacity  of  the  testator,  attention 
shall  be  exclusively  given  to  his  condition  at  the  time  of  the  execution 
of  the  testament. 

Guat  795. 

•Fuero  Real,  book  3,  tit.  6.  law  6;  id.,  book  3,  tit.  6,  law  11.    Part.  6,  tit. 

1,  laws  13,  16,  17.    Nov.  Recop.,  book  10,  tit.  18,  laws  3,  4.    Fuero  Juzgo,  book 

2,  tit.  6,  law  10.    Fuero  Viejo,  book  6,  tit.  2,  laws  1,  6. 
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SECTION  SECOND. 

Testaments  in  general* 

Article  667.  The  act  by  which  a  person  dispoBes  of  all  his  property 
or  of  a  part  of  it^  to  take  effect  after  his  death,  is  called  a  testament 

{or  will). 

i;uat.  766;  Chile,  909;  Ck>l.  1055. 

668.  The  testator  can  dispose  of  his  property,  either  under  title  of 
inheritance  or  under  that  of  legacy. 

In  case  of  doubt,  even  if  the  testator  has  not  actually  used  the 
word  **  heir,"  if  his  will  appears  clearly  on  this  point,  his  disposition 
bJ\all  be  as  valid  as  made  under  a  title,  either  universal  or  of  inherit- 
ance. 

I  lu.  742;  Chile,  951;  Col.  1008. 

669«  Two  or  more  persons  cannot  make  a  testament  conjointly  or, 
in  the  same  instrument,  either  for  their  reciprocal  benefit  or  for  the 
beut)tlt  of  a  third  party. 

i\»l,  1059;  Chile,  1003;  Uru.  743. 

670.  A  testament  is  absolutely  a  personal  act,  the  making  of  it, 
^itl\or  wholly  or  partially,  cannot  be  left  to  the  discretion  of  a  third 
jmrty  nor  can  it  be  made  by  a  trustee  or  attorney. 

Noither  can  there  be  left  to  the  discretion  of  a  third  party,  the 
j*<^rmanency  of  the  appointment  of  heirs  or  legatees,  nor  the  designa- 
\UmB  of  the  portions  they  are  to  take,  when  they  are  nominally  in- 
ftituted. 

(hmt.  807;  Chile,  1004;  Col.  1060;  Mex.  3376;  Uru.  744. 

671.  The  testator  may  commit  to  a  third  party  the  distribution  of 
<l\o  sums  which  he  may  leave  in  general  to  specified  classes,  such  as 
n^lalives,  the  poor,  or  beneficent  institutions,  and  also  the  election 
of  the  persons  or  institutions  to  which  such  sums  are  applied. 

Vni.  744;  Mex.  3379. 

672.  Any  disposition  about  the  institution  of  heir,  bequest,  or  leg- 
acy, made  by  the  testator,  referring  to  memoranda  or  private  papers 
which  after  his  death  may  appear  in  his  domicile  or  out  of  it,  shall 

♦Part.  5,  tit.  11,  law  33;  id.  6,  tit.  1,  laws  26,  27,  29;  id.  6,  tit.  3,  laws 
n.  11.  13;  id.  6,  tit.  9,  law  29;  id.  6,  tit.  10,  law  3;  id.  7,  tit.  33,  law  5. 
Ordonaniiento  of  Alcal&,  tit.  19,  special  law.  Fuero  Real,  book  3,  tit.  6,  law 
9;  id.,  book  3,  tit.  5,  law  6;  id.,  book  3,  tit.  9,  law  3. 
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be  null  and  void,  if  such  memoranda  or  papers  do  not  contain  all  the 
requirements  provided  by  law  for  holographic  testaments. 

Chile,  1002;  Col.  1058. 

678,  A  testament  executed  under  duress,  deceit  or  fraud  shall  be 
null  and  void. 

Chile,  1007;  Col.  1063;  Urn.  751. 

674.  He,  who  by  deceit,  fraud,  or  violence  prevents  a  person,  of 
whom  he  is  the  intestate  heir,  from  freely  executing  his  last  will,  shall 
be  deprived  of  his  rights  to  the  inheritance  and  shall  besides  be  crim- 
inally liable  for  such  acts. 

Col.  1266;  ChUe,  1208;  Mex.  3428;  Uru.  804. 

676.  Every  testamentary  disposition  shall  be  imderstood  in  the 
literal  sense  of  its  words,  unless  it  clearly  appears  that  the  will  of  the 
testator  was  otherwise.  In  case  of  doubt,  that  which  appears  nearest 
in  accordance  with  the  intent  of  the  testator,  according  to  the  tenor 
of  the  same  testament,  shall  be  observed. 

The  testator  cannot  forbid  the  contesting  of  his  testament,  in  the 
cases  in  which  there  exists  nullity  specified  by  law. 

Chile,  1060;  Col.  1127;  Mex.  3384. 

SECTION  THIED. 
Form  of  testaments,* 

Article  876.  Testaments  are  either  ordinary  or  special.  Ordinary 
testaments  may  be  either  holographic,  open  or  secret. 

Chile,  1008;  Col.  1064;  Guat.  767,  784;  Uru.  752. 

677«  Military  and  maritime  testaments  and  testaments  executed  in 
foreign  countries  are  considered  as  special. 

Chile,  1030;  Col.  1087. 

678,  A  testament  is  called  holographic  when  the  testator  writes  it 
in  his  own  hand  in  the  form  and  with  the  requisites  specified  in  article 
688. 

679.  A  testament  is  called  open  whenever  the  testator  expresses 
his  last  will  in  the  presence  of  the  persons  who  must  authorize  the 
act,  and  when  they  become  informed  of  its  dispositions. 

Chile,  1008;  Col.  1064;  Gnat.  777. 
r 

*Fuero  Jozgo,  book  2,  tit.  4,  law  12;  id.,  book  2,  tit.  5,  laws  10,  11,  15. 
Fuero  Real,  book  2,  tit.  8,  law  9;  id.,  book  3,  tit.  5,  law  8.  Part.  3,  tit.  16,  law 
18;  id.  3.  tit.  18,  law  64;  id.  6,  tit.  1,  laws  1,  7,  9,  10,  11.  Notary  law  of 
llay  28,  1862,  arts.  2L  23,  27. 
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680.  A  testament  is  called  secret  (cerrado)  when  the  testator,  with- 
out revealing  his  last  will^  declares  that  it  is  contained  in  the  writ- 
ing which  he  presents  to  the  persons  who  are  to  authorize  the  act. 

Col.  1064;  Chile,  1008;  Guat  768. 

681.  The  following  cannot  be  witnesses  to  testaments: 

1.  Women,  with  the  ezception  of  what  is  provided  in  article  701. 

2.  Males,  under  age,  with  the  same  exception. 

3.  Persons  who  are  not  residents  or  domiciled  in  the  place  of  the 
execution  thereof,  unless  in  the  cases  excepted  by  law. 

4.  Blind  persons  and  those  totally  deaf  and  dumb. 

5.  Persons  who  do  not  understand  the  language  of  the  testator. 

6.  Persons  of  unsound  mind. 

7.  Persons  who  have  been  condemned  for  the  crimes  of  forgery  of 
public  or  private  documents,  for  perjury,  and  those  suffering  the  pen- 
alty of  civil  interdiction. 

8.  Clerks,  amanuenses,  servants,  or  relatives  within  the  fourth  de- 
gree of  consanguinity  or  within  the  second  of  aflinity  of  the  Notary 
who  authorized  the  testament. 

Chile,  1012;  On&t.  703;  Col.  1068;  Mez.  3758;  Uru.  771. 

682.  Neither  can  be  witnesses  to  an  open  testament,  the  heirs  and 
legatees  instituted  in  it,  nor  the  relatives  of  the  same,  within  the 
fourth  degree  of  consanguinity  or  second  of  affinity. 

In  this  prohibition  are  not  comprised  the  legatees  and  their  rela- 
tives, when  the  legacy  is  of  some  pieces  of  personal  property  or  of  a 
sum  of  small  importance  compared  with  the  amount  of  the  estate. 

CoL  1068. 

683.  In  order  that  a  witness  may  be  declared  disqualified,  it  is 
necessary  that  the  cause  of  his  incapacity  should  have  existed  at  the 
time  of  the  execution  of  the  testament. 

Col.  1069;  Chile.  1013;  Mex.  3769. 

684.  The  presence  of  two  interpreters,  chosen  by  the  testator  to 
translate  his  disposition  into  Spanish,  is  required  for  making  a  testa- 
ment in  a  foreign  language.  Such  testament  must  be  written  in  the 
two  languages. 

Chile,  1024;  Col.  1081;  Hex.  3760;  Guat.  756. 

685.  The  Notary  and  two  of  the  witnesses  who  authorized  the  testa- 
ment must  personally  know  the  testator,  and  should  they  not  know 
him,  such  person  shall  be  identified  by  two  witnesses  who  know  him 
and  are  known  to  the  Notary  and  to  the  instrumental  witnesses. 
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The  J^otaiy  and  the  witnesses  shall  also  assure  themselves  that  in  their 
opinion  the  testator  has  the  legal  capacity  required  to  make  a  testa- 
ment. 

Witnesses  authorizing  a  testament  without  the  attendance  of  the 
Notary,  in  the  cases  of  articles  700  and  701,  are  under  the  same  obli- 
gation of  personally  knowing  the  testator. 

688.  When  it  is  not  possible  to  identify  the  person  of  the  testator, 
in  the  manner  provided  by  the  preceding  article,  this  circumstance 
shall  be  stated  by  the  Notary  or,  in  default  thereof,  by  the  witnesses 
who  shall  state  any  details  about  the  documents  which  the  testator 
may  present  for  such  purpose,  and  give  a  personal  description  of  the 
testator. 

If  the  testament  is  contested  for  such  a  cause,  the  burden  of  proof 
of  the  identity  of  the  testator  shall  be  borne  by  the  person  sustaining 
its  validity. 

887.  Any  testament,  in  the  execution  of  which,  the  formalities, 
respectively  established  in  this  chapter,  have  not  been  observed,  shall 
bo  null  and  void. 

Chile,  1026;  Guat.  1083. 

SECTION*  FOUETH. 
Holographic  testaments,* 

Article  888.  Holographic  testaments  can  only  be  executed  by  per- 
sons of  lawful  age. 

In  order  that  this  testament  should  be  valid,  it  shall  be  drawn  on 
stamped  paper,  corresponding  to  the  year  of  its  execution,  and  be 
written  all  over  and  signed  by  the  testator  with  specification  of  the 
year,  month,  and  day  of  its  execution. 

When  it  contains  words  erased,  corrected,  or  between  lines,  the 
testator  must  correct  them  under  his  own  hand. 
>  Foreigners  may  execute  holographic  testaments  in  their  own  lan- 
guage. 

889.  Holographic  testaments  shall  be  protocoUed  by  presenting 
them  for  this  purpose  to  the  Judge  of  First  Instance  of  the  last  domi- 
cile of  the  testator,  or  of  the  place  where  he  died,  within  five  years 
to  be  counted  from  the  day  of  his  death.  They  shall  not  be  valid 
without  this  requisite. 

890.  The  person,  in  whose  hands  such  testament  has  been  de- 
posited, shall  present  it  to  the  court,  as  soon  as  he  receives  notice  of 

•  Fuero  Juzgo,  book  2,  tit.  5,  law  15.  Part.  6,  tit.  1,  law  7.  Notary  law  of 
May  28«  1862.  art  17. 
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the  death  of  the  testator,  and  should  he  not  do  it  within  ten  davB 
next  following,  he  shall  be  liable  for  the  damages  and  injury  which 
may  be  caused  by  his  delay. 

It  may  also  be  presented  by  any  person  who  may  have  interest  in 
the  testament,  either  as  heir,  legatee,  executor,  or  in  any  other  way. 

691.  After  the  holographip  testament  has  been  presented  and  the 
death  of  the  testator  has  been  proven,  the  Judge  shall  open  it,  if 
within  a  closed  cover,  and  shall  rubricate,  together  with  the  Notary, 
all  the  leaves  and  shall  prove  its  identity  by  three  witnesses  who 
know  the  handwriting  and  subscription  of  the  testator  and  who  de- 
pose that  they  have  no  reasonable  doubt  whatever  that  the  testament 
is  written  and  subscribed  by  the  testator's  own  hand. 

In  default  of  competent  witnesses  or  if  those  examined  have  any 
doubts,  and,  whenever  the  Judge  may  consider  it  proper,  he  may 
employ  experts  in  handwriting  for  the  purpose  of  comparison. 

692.  For  the  carrying  out  of  the  proceedings,  stated  in  the  preced- 
ing article,  and,  as  soon  as  possible,  shall  be  summoned:  The  surviv- 
ing consort,  if  any,  the  legitimate  ascendants  and  descendants  of  the 
testator,  and,  in  default  of  all  of  these,  his  brothers. 

When  these  persons  do  not  reside  within  the  district,  or  their  ex- 
istence is  unknown,  or  if  they  are  minors  or  incapables,  without  legiti- 
mate representations,  the  Public  Attorney  shall  be  summoned. 

Persons  summoned  may  be  present  at  the  carrying  out  of  such 
proceedings  and  verbally  may  make,  at  the  time,  the  proper  observa- 
tions about  the  genuineness  of  the  testament. 

693.  When  the  Judge  considers  that  the  identity  of  the  testament 
has  been  proven,  he  shall  order  that  it  be  protocolled,  together  with 
the  proceedings  taken,  in  the  Begistry  of  the  corresponding  Notary, 
who  shall  give  to  the  interested  parties  the  copies  or  authenticated 
copies  which  may  be  proper.  In  all  other  cases  he  shall  refuse  to 
protocol  it. 

Whatever  the  decision  of  the  Judge  may  be,  it  shall  be  carried  into 
effect,  notwithstanding  any  opposition,  and  it  shall  not  injure  the 
rights  of  the  interested  parties  to  enforce  it  in  any  suit  which  may  be 
proper. 

SECTION  FIFTH. 
Open  testaments.'^ 

Article  694,  Open  testaments  shall  be  executed  before  a  Notary, 
qualified  to  act  in  the  place  of  its  execution,  and  three  competent  wit- 

♦Fiiero  Juzgo,  book  2,  tit.  5,  laws  10,  11.  Part.  6,  tit.  2,  law  4;  id.  6,  tit.  1. 
laws  1,  3,  13,  14.    Nov.  Recop.,  book  10,  tit.  18,  laws  1,  2.    Toro,  law  3. 
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nesses   who  can  see  and  understand  the  testator  and  of  whom  one,  at: 
leasts  knows  how  and  is  able  to  write. 

From  this  rule  shall  only  be  excepted  the  cases  expressly  determined 
in  this  same  section. 

Oiile,  1014,  1016,  1012;  Col.  1070,  1072,  1068;  Mex.  3768;  Uru.  766;  Guat^ 
772,  775. 

695«  The  testator  shall  state  his  last  wishes  to  the  Notary  and  to* 
the  witnesses.  After  the  testament  is  drawn  np  in  accordance  with 
fhem,  specifying  the  place^  year,  month,  day,  and  hour  of  its  execu- 
tion, it  shall  be  read  aloud  in  order  that  the  testator  may  declare,  if 
it  agrees  with  his  will.  If  so,  it  shall  be  subscribed  to  immediately 
by  the  testator  and  the  witnesses  who  are  able  to  do  so. 

Should  the  testator  declare  that  he  does  not  know  how  or  cannot 
subscribe  it,  one  of  the  instrumental  witnesses  or  any  other  person 
shall  do  it  for  him  at  his  request,  and  the  Notary  shall  certify  to  it. 
The  same  thing  shall  be  done  when  any  one  of  the  witnesses  is  not 
able  to  sign. 

The  Notary  shall  always  state  that  in  his  judgment  the  testator  has 
the  legal  capacity  required  for  executing  the  testament. 

Guat.  772;  Col.  1072  to  1076;  ChUe,  1016  to  1018;  Uru.  766  to  768. 

696.  When  the  testator,  who  intends  to  make  an  open  testament, 
presents  his  testamentary  dispositions  in  writing,  the  Notary  shall 
draw  up  the  testament  in  accordance  with  them,  and  shall  read  it 
aloud  in  the  presence  of  the  witnesses,  so  that  the  testator  may  de- 
clare if  its  contents  ftre  the  expression  of  his  last  will. 

Col.  1074;  Chile.  1017. 

697.  A  person,  who  is  absolutely  deaf,  shall  read  his  testament  him- 
self; if  he  does  not  know  how  or  cannot,  he  shall  appoint  two  per- 
sons, who  shall  read  it  in  his  name  always  in  the  presence  of  the  wit- 
nesses and  of  the  Notary. 

Uru.  759,  766;  Mex.  3772. 

698.  When  the  testator  is  blind,  the  testament  shall  be  read  twice^ 
<mce  by  the  Notary,  as  provided  by  article  695,  and  the  other  time 
in  the  same  manner  by  one  of  the  witnesses  or  any  other  person  ap- 
pointed by  the  testator. 

CoL  1076;  Chile,  1019;  Uru.  760;  Guat.  774. 

699.  All  the  formalities,  provided  in  this  section,  shall  be  made 
in  a  single  act,  aiid  no  interruption  shall  be  allowed,  except  such  a  one 
as  may  be  caused  by  a  momentary  incident. 

17 
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The  Notary  shall  certify,  at  the  end  of  the  testament,  that  all  such 
formalities  have  been  complied  with  and  that  he  knows  the  testator 
or  the  witnesses  of  acquaintance,  when  they  are  required. 

Col.  1072,  1076;  Chile,  1015,  1018;  Mex.  3773;  Guat  772. 

700.  When  the  testator  is  in  imminent  danger  of  death,  the  testa- 
ment may  be  executed  before  five  competent  witnesses  without  the 
necessity  of  a  Notary. 

Chile,  1014.  1033.  1035;  Col.  1071.  1002,  1000;  Mex.  3807. 

701.  In  case  of  epidemics,  the  testament  shall  also  be  executed, 
without  intervention  of  a  Notary,  before  three  witnesses,  over  six- 
teen years  of  age,  either  male  or  female. 

Quat.  786. 

702.  In  the  cases  of  the  two  preceding  articles,  the  testament  shall 
be  written  when  possible;  when  not  possible,  the  testament  shall  be 
valid,  although  the  witnesses  do  not  know  how  to  write. 

Chile,  1036;  Col.  1002;  Uru.  773;  Quat.  786;  Mex.  3806. 

703.  Testaments,  executed  in  accordance  with  the  provisions  of 
the  three  preceding  articles,  shall  become  void,  if  two  months  have 
elapsed  after  the  testator  is  out  of  danger  of  death  or  the  epidemic 
has  ceased. 

When  the  testator  dies  within  such  term,  the  testament  shall  also 
become  void,  if,  within  three  months  after  his  demise,  such  testa- 
ment is  not  taken  to  the  competent  tribunal,  in  order  that  it  may  be 
reduced  to  a  public  deed,  whether  it  has  been  executed  in  writing  or 
verbally. 

Cliile,  1036;  Col.  1003. 

704.  Testaments,  executed  without  the  authorization  of  a  Notary, 
shall  be  void,  if  they  are  not  afterwards  reduced  to  a  public  deed  and 
protocoUed  in  the  form  prescribed  by  the  Law  of  Civil  Procedure. 

Chile.  1037.  1038;  Col.  1004. 

706.  When  an  open  testament  is  declared  void  for  causes  of  non- 
compliance with  the  solemnities  established  for  each  case,  the  No- 
tary authorizing  it  shall  be  responsible  for  the  damages  and  injuries 
which  may  arise,  if  the  fault  is  a  result  of  his  bad  faith  or  by  inex- 
cusable n^ligence  or  ignorance. 

Gfajlo.  1023;  OoL  1070.  1080. 
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SECTION  SIXTH. 
Secret  testaments* 

Article  706.  A  secret  testament  may  be  written  by  the  testator  or 
by  any  other  person^  at  his  request^  on  common  paper^  stating  the 
place,  day,  month,  and  year  in  which  it  has  been  written. 

When  the  testator  writes  it  in  his  own  hand,  he  shall  rubricate 
every  sheet  and  set  his  signature  at  the  end,  after  specifying  all  the 
words  corrected,  scratched  or  written  between  lines. 

Should  any  other  person  write  it,  at  his  request,  the  testator  shall 
put  his  full  subscription  on  every  sheet  and  at  the  end  of  the  testa- 
ment. 

When  the  testator  does  not  know  how,  or  cannot  subscribe  his 
name,  another  person,  at  his  request,  shall  do  it  for  him,  and  shall 
also  countersign  every  sheet,  stating  the  cause  of  the  testator's  ina- 
bility. 

707.  In  the  execution  of  the  secret  testament,  the  following  sol- 
emnities shall  be  observed: 

1.  The  paper  on  which  the  testament  is  drawn  shall  be  placed 
within  a  closed  and  sealed  cover  in  such  a  manner  that  the  former 
cannot  be  taken  out  without  tearing  the  latter. 

2.  The  testator  shall  appear  with  the  testament  closed  and  sealed, 
or  shall  close  and  seal  it  at  the  time  in  the  presence  of  the  Notary, 
who  is  to  authorize  it,  and  of  five  competent  witnesses,  of  whom  three, 
at  least,  shall  be  able  to  sign. 

3.  The  testator  shall  declare,  in  the  presence  of  the  Notary  and  the 
witnesses,  that  the  cover  which  he  presents  contains  his  testament, 
stating  if  it  is  written,  subscribed,  and  signed  by  him,  or  if  written 
in  another's  hand,  and  subscribed  by  him  at  the  end  and  on  all  of  the 
leaves,  or  if,  because  he  does  not  know  how  or  cannot  subscribe  it, 
another  person  has  done  it  for  him,  at  his  request. 

4.  On  the  cover  of  the  testament,  the  Notary  shall  write  the  ap- 
propriate minutes  of  its  execution,  specifying  the  number  and  marks 
of  the  seals  with  which  it  is  closed,  and  shall  certify  to  the  compliance 
with  the  above-mentioned  solemnities,  to  his  knowledge  of  the  tes- 
tator or  of  the  identification  of  his  person,  in  the  manner  provided 
by  articles  686  and  686,  and  to  the  testator  having,  in  his  judgment, 
the  legal  capacity  required  for  executing  a  testament. 

•Part.  6,  tit.  1,  laws  1,  2,  13;  id.  6,  tit.  2,  laws  1,  2,  3,  5,  6;  id.  «.  fU.  7. 
law  17.  Nov.  Recop.,  book  10,  tit.  18,  laws  2,  5.  Notary  law  of  May  28,  1862, 
art  34.  Royal  Order,  Oct.  16,  1863.  Fuero  Juzgo,  book  2,  tit.  6,  laws  11, 
13.    Faero  Real,  book  3,  tit.  5,  law  13.    Law  of  Civil  Procedure,  art.  1956. 


260     The  Civil  Law  in  Spain  and  Spanish-Amesioa. 

6.  After  the  minutes  have  been  drawn  up  and  read,  they  shall  be 
subscribed  by  the  testator  and  the  witnesses  who  know  how  to  sign^ 
and  the  Notary  shall  authorize  them  with  his  mark  and  subscription. 

If  the  testator  does  not  know  how  or  cannot  subscribe,  one  of  the 
instrumental  witnesses  or  any  other  person  appointed  by  the  testator, 
shall  subscribe  for  him. 

6.  This  circumstance  shall  also  be  expressed  in  the  minutes,  be- 
sides the  place,  hour,  day^  month,  and  year  of  its  execution. 

Chile,  1021,  1023;  Col.  1078,  1080;  Uru.  761;  Mex.  3776;  Guat.  777. 

708.  Blind  persons,  and  those  who  do  not  know  how  or  cannot 
read  shall  not  make  a  secret  testament. 

Guat.  779;  Chile.  1022;  Col.  1079. 

709.  Deaf  and  dumb  persons  and  those  who  cannot  speak,  but  who 
are  able  to  write,  may  execute  a  secret  testament^  if  the  following 
conditions  are  observed : 

1.  The  testament  shall  be  wholly  written  and  subscribed  by  the 
testator,  and  the  place,  day,  month,  and  year  stated. 

2.  On  presenting  it,  the  testator  shall  write  on  the  upper  part  of 
the  cover,  in  the  presence  of  the  Notary  and  five  witnesses,  that  such 
envelope  contains  his  testament  and  that  it  is  written  and  subscribed 
by  him. 

3.  After  what  is  written  by  the  testator,  the  minutes  of  execution 
shall  be  noted  and  the  Notary  shall  certify  to  the  compliance  with 
the  provisions  of  the  preceding  number,  and  of  all  other  provisions 
of  article  707,  in  so  far  as  they  may  apply  to  the  case. 

Guat.  782,  783;  Chile,  1023;  Col.  1080. 

710.  After  the  secret  testament  is  certified  to,  the  Notary  shall 
deliver  it  to  the  testator,  after  filing  in  the  secret  protocol  a  certified 
copy  of  the  execution. 

Guat.  780;  Mez.  3789. 

711.  The  testator  may  keep  the  secret  testament  in  his  possession 
or  intrust  it  to  the  custody  of  a  person  in  whom  he  may  have  con- 
fidence or  deposit  it  in  the  hands  of  the  authorizing  Notary  for  safe- 
keeping in  his  archives. 

In  this  last  case,  the  Notary  shall  give  a  receipt  to  the  testator,  and 
shall  note  in  his  secret  protocol,  on  the  margin  or  at  the  foot  of  the 
minutes  of  the  execution,  that  the  testament  remains  in  his  hands. 
Should  the  testator  afterwards  receive  it  back,  he  shall  sign  a  receipt 
at  the  foot  of  such  a  note. 

Guat.  780;  Mez.  3791. 
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712.  The  Notary  or  a  person  haYing  in  his  possession  a  secret  testa- 
ment shall  present  it  to  a  competent  judge  as  soon  as  he  learns  of  the 
death  of  the  testator. 

Shonld  he  not  do  so^  within  the  term  of  ten  days^  he  shall  he  re- 
sponsible for  the  damages  and  injuries  caused  by  his  neglect. 

Chile.  1025;  CoL  1082;  Uru.  767;  Mex.  3796. 

718.  He,  who,  with  malice,  fails  to  present  the  secret  testament, 
which  is  in  his  keeping,  within  the  term  fixed  by  the  second  para- 
graph of  the  preceding  article,  besides  the  responsibility  stated  in  it, 
shall  lose  all  right  to  the  inheritance,  s&ould  he  have  it  as  intestate 
heir,  or  as  heir  or  legatee  by  the  testament. 

The  same  penalty  shall  be  incurred  by  those  who  maliciously  ab- 
stract the  secret  testament  from  the  residence  of  the  testator  or  from 
that  of  the  person  who  keeps  it  in  custody  or  deposit  or  by  him  who 
conceals,  tears  or  renders  it  useless,  in  any  other  way,  without  being 
relieyed  from  the  proper  criminal  responsibility. 

Mex.  3803. 

714,  For  the  opening  and  protocolling  of  a  secret  testament,  the 
provisions  of  the  Law  of  Civil  Procedure  shall  be  observed. 

Chile,  1025;  Col.  1082;  Guat.  781;  Uru.  767;  Mex.  3796. 

716.  The  secret  testament,  in  the  execution  of  which  the  formali- 
ties prescribed  in  this  section  have  not  been  observed,  shall  be  null 
and  void,  and  the  Notary  who  authorizes  it  shall  be  responsible  for 
the  damages  and  injuries  which  may  be  caused,  if  it  is  proven  that 
the  fault  originated  in  malice,  negligence  or  in  inexcusable  ignorance 
on  his  part.  It  shall  be  valid,  however,  as  an  holographic  will,  if  it 
is  written  and  subscribed  all  over  bv  the  testator  and  has  the  other 
conditions  required  in  such  testaments. 

Mex.  3788. 

SECTION  SEVENTH. 
Military  testaments.'^ 

Article  716.  In  times  of  war,  soldiers  in  the  field,  volunteers,  hos- 
tages, prisoners,  and  other  persons,  employed  in  the  army  or  follow- 
iJig  the  same,  may  execute  their  testaments  before  any  officer,  having, 
at  least,  the  rank  of  captain. 

*Facro  Juzgo,  book  2,  tit.  6,  law  12.  Part.  2,  tit.  21,  law  24;  id.  6,  tit.  1, 
Itw  4.  Nov.  Kecop.,  book  10,  tit.  18,  laws  7,  8.  Kegulations  of  Hie  Maiesty 
for  the  regimen,  discipline,  subordination  and  service  of  his  Armies,  published 
in  Oct  22,  1768.    Treaty  8,  tit.  11,  arts.  1,  2,  3,  4. 
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This  provision  applies  to  members  of  an  army  who  are  in  a  foreign 
country. 

Should  the  testator  be  sick  or  wounded^  he  may  execute  it  before 
the  chaplain  or  physician  attending  him. 

If  he  is  with  a  detachment^  before  the  person  commanding^  evea 
if  he  be  a  noncommissioned  officer. 

In  all  the  cases  specified  in  this  article^  the  presence  of  two  com- 
petent witnesses  shall  always  be  necessary. 

Chile,  1041,  1042;  Col.  1008;  Guat.  784;  Uru.  776;  Mex.  8817. 

717.  All  the  persons,  mentioned  in  the  preceding  articles^  may  also 
execute  a  secret  testament  before  (a  staff  officer)^  camisario  de  guerra, 
who  shall  exercise  in  such  cases  the  functions  of  a  Notary,  and  then 
the  provisions  of  article  706  and  the  subsequent  ones  shall  be  observed. 

Chile,  146;  Col.  1102. 

718.  Testaments,  executed  in  accordance  with  the  two  preceding 
articles,  shall  be  forwarded,  as  soon  as  possible,  to  the  general  head- 
quarters and  by  the  latter  to  the  Secretary  of  War. 

If  the  testator  has  died,  such  Secretary  shall  forward  the  testament 
to  the  Judge  of  the  last  domicile  of  the  decedent,  and,  if  unknown 
to  him,  to  the  Senior  Judge  of  Madrid,  in  order  that  he  may  officially 
summon  the  heirs  and  other  persons  interested  in  the  succession. 

These  latter  shall  request  that  it  be  reduced  to  a  public  deed,  and 
be  protocolled  in  the  form  provided  by  the  Code  of  Civil  Procedure. 

If  the  will  is  a  secret  one,  the  Judge  shall  officially  proceed  to  open 
it,  in  the  manner  provided  by  said  law,  after  simimoning  and  with 
the  intervention  of  the  Public  Attorney,  and,  after  opening  it,  shall 
give  notice  of  its  contents  to  the  heirs  and  other  persons  concerned. 

719.  Testaments,  mentioned  in  article  716,  shall  become  null  and 
void  four  months  after  the  testator  has  ceased  to  be  in  a  campaign. 

Chile,  1044;  Col.  1101;  Guat.  787. 

720.  During  a  battle,  assault,  engagement,  and,  generally,  in  every 
approximate  danger  of  an  action  of  war,  a  military  testament  can  be 
made  by  word  of  mouth  before  two  witnesses. 

But  this  testament  shall  become  void,  if  the  testator  is  saved  from 
the  danger  in  view  of  which  it  was  made. 

Even  if  he  does  not  escape,  the  testament  shall  become  void,  if  not 
formalized  by  the  witnesses  before  the  Auditor  of  War  or  a  judicial 
official  following  the  army,  and  then  it  shall  be  acted  upon  in  the 
from  provided  in  article  718. 

Chile,  1046;  Col.  1103;  Mex.  3819. 
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781.  "When  a  military  testament  is  secret,  the  provisions  of  articles 
706  and  707  shall  be  observed;  but  it  shall  be  executed  before  the 
officer  and  two  witnesses,  required  by  article  716  for  an  open  testa- 
ment^ and  all  of  them  shall  subscribe  the  minutes  of  the  execution^  as 
well  as  the  testator,  if  he  is  able  to  do  so. 

Obile.  1047;  CoL  1104;  Mez.  3819. 

SECTION  EIGHTH. 

Maritime  testaments.* 

Article  722.  Testaments,  either  open  or  secret,  of  persons  on  board 
a  ship  during  a  sea  voyage,  shall  be  executed,  as  follows: 

When  the  vessel  is  a  man-of-war,  before  the  Paymaster  or  he  who 
exercises  his  functions,  in  the  presence  of  two  competent  witnesses, 
who  can  see  and  understand  the  testator.  The  Captain  of  the  ship 
or  the  person  occupying  his  place  shall  besides  znsS  it. 

On  merchant  vessels,  the  Captain  or  his  representative  shall  au- 
thorize the  testament  with  the  assistance  of  two  competent  witnesses. 

In  both  the  first  and  second  cases,  the  witnesses  shall  be  selected 
from  the  passengers,  if  any;  but  one  of  them,  at  least,  must  be  able 
to  sign,  and  he  shall  sign  it  in  his  own  name  and  in  the  name  of  the 
testator,  if  the  latter  does  not  know  how  or  cannot  do  it. 

When  the  testament  is  an  open  one,  what  is  provided  by  article  695 
shall  besides  be  observed;  and,  if  a  secret  one,  what  is  ordered  by  sec- 
tion sixth  of  this  chapter,  excluding  what  refers  to  the  number  of 
witnesses,  and  the  intervention  of  the  Notary. 

Chile,  1048, 1054,  1055;  Col.  1105,  lUl,  1112;  Mex.  3826;  Guat.  785,  788;  Uru» 
770. 

728.  The  testament  of  the  Paymaster  of  a  man-of-war  and  of  the 
Captain  of  a  merchant  vessel,  shall  be  authorized  by  those  who  are  to 
substitute  them  in  their  duties,  and  what  is  prescribed  in  the  pre- 
ceding article  shall,  furthermore,  be  observed. 

Urn.  780;  Mez.  3826. 

724.  Open  testaments  made  on  the  high  seas  shall  be  kept  in  the 
custody  of  the  Commander  or  the  Captain  and  they  shall  be  noted  in 
the  log-book. 

The  same  entry  shall  be  made  of  holographic  and  secret  testaments. 

Chile.  1049;  Col.  1106. 

^     725.  Should  a  ship  arrive  at  a  foreign  port,  where  there  is  a  diplo- 
matic or  consular  agent  of  Spain,  the  Commander  of  the  man-of-war 

*  Begulations  of  the  Navy,  1748.    Treaty  6,  tit.  6,  arts.  1,  2,  3,  4,  16. 
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or  the  Captain  of  the  merchant  vessel,  shall  deliver  to  said  agent  & 
copy  of  the  open  testament  or  of  the  minutes  of  the  execution  of  the 
secret  one  and  of  the  notes  entered  in  the  log-book. 

The  copy  of  the  testament  or  of  the  minutes  must  bear  the  same 
signatures  as  the  original,  if  the  persons  who  signed  them  are  alive 
and  on  board;  in  other  cases,  they  shall  be  authorized  by  the  Pay- 
master or  Captain  who  received  the  testament  or  the  one  acting  in 
his  place,  and  those  remaining  on  board  who  took  part  in  the  testa- 
ment shall  also  sign  it. 

The  diplomatic  or  consular  Agent  shall  have  the  proceedings  of  the 
delivery  put  in  writing,  and  having  closed  and  sealed  the  copy  of  the 
testament  or  of  the  minutes  of  its  execution,  if  secret,  he  shall  for- 
ward them  with  a  copy  of  the  entry  in  the  log-book,  in  the  proper 
way,  to  the  Secretary  of  the  Navy,  who  shall  deposit  them  in  the 
archives  of  his  office. 

The  Commander  or  Captain,  who  shall  deliver  them,  shall  obtain 
from  the  diplomatic  or  consular  Agent  a  certificate  of  having  done  bo, 
and  shall  enter  it  in  the  log-book. 

Chile,  1060;  Col.  1107;  Mex.  3828;  Uru.  781. 

726.  When  the  vessel,  either  a  merchantman  or  a  man-of-war,  ar- 
rives at  the  first  port  of  the  Kingdom,  the  Commander  or  Captain 
shall  deliver  the  original  testament,  closed  and  sealed,  to  the  local 
naval  authority,  with  a  copy  of  the  entry  made  in  the  log-book,  and, 
if  the  testator  has  died,  in  addition,  a  certificate  proving  it. 

The  delivery  shall  be  proven  in  the  form  provided  by  the  preceding 
article,  and  the  naval  authority  shall  forward  all  the  papers,  without 
delay,  to  the  Secretary  of  the  Navy. 

Chile,  1050;  Col.  1107. 

727.  When  the  testator  has  died  and  the  testament  is  open,  the 
Secretary  of  the  Navy  shall  act,  as  provided  by  article  718. 

Chile,  1050. 

728.  When  the  testament  has  been  executed  by  a  foreigner,  on 
board  of  a  Spanish  vessel,  the  Secretary  of  the  Navy  shall  forward  the 
testament  to  the  Secretary  of  State  in  order  that  it  may  be  forwarded, 
in  the  proper  way,  through  diplomatic  channels. 

729.  When  the  testament  is  holographic  and  the  testator  dies  dur- 
ing the  voyage,  the  Commander  or  Captain  shall  take  possession  of 
the  testament  for  the  purpose  of  keeping  it  in  custody,  entering  thia 
fact  in  the  log-book,  and  shall  deliver  the  same  to  the  local  naval 
authority,  in  the  fbrm  and  for  the  eflfects  provided  in  the  preceding 
article,  when  the  vessel  arrives  at  the  first  port  of  the  Kingdom. 
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The  same  thing  shall  be  done  when  the  testament  is  a  secret  one, 
if  the  testator  has  it  in  his  possession  at  the  time  of  his  death. 

730.  Open  and  secret  testaments,  executed  in  accordance  with  the 
provisions  of  this  section,  shall  be  void  after  the  lapse  of  four  months 
from  the  day  on  which  the  testator  landed  at  a  place  where  he  could 
make  a  testament  in  ordinary  form. 

Chile.  1062;  CoL  1100;  Mez.  3882. 

731,  When  in  danger  of  shipwreck,  the  provisions  of  article  720 
shall  apply  to  the  crews  and  passengers  of  war  or  merchant  vessels. 

Chile,  1053;  Col.  1110. 

SECTION  NINTH. 
Testaments  made  in  foreign  countries.* 

Article  732.  Spaniards  may  make  testaments  out  of  the  national 
territory,  submitting  themselves  to  the  forms  established  by  the  laws 
of  the  country  in  which  they  may  be. 

They  may  also  make  testaments  on  the  high  seas,  during  their 
passage  on  a  foreign  vessel,  in  accordance  with  the  laws  of  the  coun- 
try to  which  the  ship  belongs. 

They  may  also  make  an  holographic  testament  in  accordance  with 
article  688,  omitting  the  requirement  of  stamped  paper,  even  in  coun- 
tries where  the  laws  do  not  recognize  such  testaments. 

ChUe,  1027;  Col.  1084;  Ouat.  789;  Uru.  790;  Mex.  3834. 

788.  Joint  testaments,  forbidden  by  article  669,  shall  not  be  valid 
in  Spain  when  executed  by  Spaniards  in  a  foreign  country,  even  when 
the  laws  of  the  country,  where  they  have  been  executed,  authorized 
them. 

784.  Spaniards  who  are  in  foreign  countries  may  also  execute  their 
testaments,  either  open  or  secret,  before  the  diplomatic  or  consular 
Agent  of  Spain,  residing  at  the  place  of  their  execution. 

In  such  cases,  said  agents  shall  act  as  notaries,  and  all  the  formali- 
ties, established  by  sections  fifth  and  sixth  of  this  chapter,  shall  be 
respectively  observed;  however,  the  condition  of  residence  of  the  wit- 
nesses shall  not  be  necessary. 

Goat.  789;  Chile,  1028;  Col.  1083;  Mex.  3835;  Uru.  790. 

735.  The  diplomatic  or  consular  Agent  shall  forward  a  copy  of  the 
open  testament,  or  of  the  act  of  execution  of  the  secret  testament, 

*  Nov.  Recop.,  book  10,  tit.  20,  law  1,  par.  1. 
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authorized  under  his  hand  and  seal,  to  the  Department  of  State  to 
be  deposited  in  its  archires. 

Chile,  1029;  Col.  1086,  1086;  Hex.  3838;  Urn.  790;  Gnat.  789. 

736.  The  diplomatic  or  consular  Agent,  in  whose  hands  a  Spaniard 
may  have  deposited  his  holographic  or  secret  testament^  shall  for- 
ward it  to  the  Department  of  State  as  soon  as  the  testator  dies,  to- 
gether with  the  certificate  of  the  death. 

The  Department  of  State  shall  have  the  notice  of  the  death  pub- 
lished in  the  Gaceta  of  Madrid,  in  order  that  the  parties  concerned 
may  obtain  the  testament  and  proceed  to  protocol  it  in  the  form 
prescribed. 

SECTION  TENTH. 

Revocation  and  inefficiency  of  testaments.* 

Article  737.  All  testamentary  dispositions  are  essentially  reYOcable, 
cTen  when  the  testator  states  in  the  testament  that  his  wish  or  reso- 
lution shall  not  be  revoked. 

All  clauses,  derogating  future  dispositions,  shall  be  considered  as 
not  existing,  as  well  as  those  in  which  the  testator  may  order  that 
the  revocation  of  the  testament  should  be  void,  unless  marked  with 
certain  words  and  signs. 

Chile,  1001;  Col.  1057;  Mez.  3685;  Guat.  931;  Uru.  960. 

738.  A  testament  cannot  be  revoked,  wholly  or  in  part,  unless  the 
same  solemnities  required  for  making  it  are  observed  in  respect 
thereto. 

Guat.  939. 

739.  A  former  testament  becomes  revoked  by  law  by  a  later  and 
perfect  one,  unless  the  testator  states  in  the  latter  hia  wish  of  leaving 
the  former  subsisting  in  whole  or  in  part. 

However,  a  former  testament  recovers  it  force  when  the  testator 
afterwards  revokes  the  latter  and  expressly  declares  that  it  is  his 
wish  that  the  former  should  be  valid. 

Chile,  1213;  Col.  1271;  Guat.  932;  Uru.  965. 

740.  The  revocation  shall  be  effective,  even  when  the  second  tes- 
tament becomes  null  by  the  incapacity  of  the  heir  or  of  the  legatees 
appointed  in  it,  or  by  the  renunciation  of  the  former  or  the  latter. 

Ouat  942;  Uru.  965;  Mex.  3671. 

*  Part.  6,  tit.  1,  laws  21,  22,  23,  24,  26.    Fuero  Real,  hook  3,  tit.  5,  law  2. 
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741.  The  recognition  of  an  illegitimate  child  does  not  loee  its  force^ 
eren  when  the  testament  in  which  it  was  made  is  reyoked. 

3667. 


742.  A  secret  testament,  found  in  the  domicile  of  the  testator  with 
the  cover  torn  or  the  seals  broken  or  the  signature  authorizing  it 
effaced^  erased  or  corrected  is  presumed  revoked. 

This  testament,  however,  shall  be  valid  when  it  may  be  proven 
that  such  damage  has  been  caused  without  the  wish  or  knowledge 
of  the  testator,  or  when  he  was  in  an  insane  condition;  but,  if  the 
cover  is  f  oimd  torn  and  the  seals  broken,  it  shall  be  necessary  besides 
to  prove  the  genuineness  of  the  testament  in  order  that  it  may  be 
valid. 

When  the  testament  is  found  in  the  hands  of  another  person,  it 
shall  be  understood  that  any  impairment  was  caused  by  such  person, 
and  the  testament  shall  not  be  valid,  imless  its  authenticity  is  proven, 
if  the  cover  is  torn  or  the  seals  broken;  and  if  the  former  and  latter 
are  found  intact,  but  the  signatures  effaced,  erased  or  corrected,  then 
the  testament  shaU  be  valid,  unless  it  is  proven  that  it  has  been 
delivered  in  this  condition  by  the  testator  himself. 

Mez.  3802;  Guat.  938. 

748.  Testaments  shall  become  void  or  testamentary  provisions 
ineffective,  in  whole  or  in  part,  only  in  the  case  expressly  provided  for 
in  this  Code. 

CHAPTEE  SECOND. 

Inheritances. 

SECTION  FIRST. 

Capacity  for  succession  under  or  without  a  testament,* 

Article  744.  All  persons  not  incapacitated   by   law   may   succeed 
under  or  without  a  testament. 

Chile,  061;  Col.  1118;  Guat.  810;  Uru.  796. 

•Law  of  October  11,  1820,  art.  15.  Concordat  of  1861,  art.  41.  Law  of  May 
1,  1863,  art  26.  Agreement  with  the  Hol;^  See,  Aug.  26,  1869,  ordered  to  be 
published  and  observed  by  the  law  of  April  4,  1860,  arte.  3,  4.  Part.  6,  tit.  1» 
lawB  26«  27,  28,  29,  80;  id.  6,  tit.  8,  laws  2,  6,  10,  13,  20,  22,  46;  id.  6,  tit. 
7,  laws  13,  14,  17;  id.  6,  tit.  8,  law  4;  id.  6,  tit.  9,  law  34;  id.  6,  tit.  10,  law 
5.  Council  of  Trent,  session  26th,  Dec.  3,  4,  1563.  Decree  on  Purgatory,  Koyal 
Schedule  May  30,  1830.  Law  of  May  28,  1862,  on  constitution  of  the  pro- 
fessien  of  Notary,  art.  22.  Nov.  Recop.,  book  10,  tit.  20,  laws  11,  15.  16. 
Fosro  Juago,  book  3,  tit.  2,  laws  1,  8;  id.  book  4,  tit.  3,  law  4;  id.  book  5» 
tit  2,  law  6.    Fuero  Real,  book  3,  tit.  9,  laws  3,  4,  6,  9. 
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74f.  The  following  are  incapable  of  succeeding: 

1.  Abortive  creatures^  and  as  such  are  understood  those  who  do 
not  combine  the  conditions  stated  in  article  30. 

2.  Associations  or  corporations  not  permitted  by  law. 

Guat.  811;  Col.  1019,  1020,  1021,  1022;  Chile,  962,  903,  964,  965. 

746.  Church  and  church  chapters,  provincial  deputations,  prov- 
inces, city  councils,  municipalities,  institutions  for  the  sick,  for  benef- 
icence or  for  public  instruction,  associations  authorized  or  recognized 
by  law,  and  all  other  judicial  persons  can  acquire  by  testament  in 
accordance  with  what  is  provided  in  article  38. 

Col.  1021 ;  Chile.  963. 

747.  When  the  testator  disposes  of  the  whole  or  part  of  his  prop- 
erty for  suffrages  and  pious  works  for  the  benefit  of  his  soul  and 
does  it  in  an  indeterminate  manner  and  without  specifying  how  it 
shall  be  applied,  the  executors  shall  sell  the  property  and  distribute 
the  proceeds,  giving  one-half  of  it  to  the  Diocesan  to  be  employed 
for  such  suffrages  and  the  care  and  necessities  of  the  church,  and 
the  other  half  to  the  corresponding  civil  governor  for  the  beneficent 
institutions  of  the  domicile  of  the  decedent,  and,  in  default  of  such, 
for  those  of  the  province. 

Chile,  1056;  Col.  1113;  Uru.  799;  Mex.  345;  Guat.  870. 

748.  A  designation  made  in  favor  of  a  public  institution,  under 
condition  or  imposing  a  lien  upon  it,  shall  be  valid  only  when 
approved  by  the  government. 

Mex.  3439. 

749.  Dispositions  made  in  favor  of  the  poor,  in  general,  without 
designating  persons  or  towns,  shall  be  limited  to  those  of  the  domicile 
of  the  testator  at  the  time  of  his  death,  if  it  is  not  clearly  shown  that 
his  will  was  otherwise. 

The  classification  (calificacion)  of  the  poor  and  distribution  of  the 
property  shall  be  made  by  the  person  appointed  by  the  testator,  in 
default  of  such  person,  by  the  executors,  and  if  there  are  none,  by  the 
curate,  the  Mayor,  and  the  Municipal  Judge,  who  shall  decide  by  a 
majority  of  votes  any  doubts  which  may  arise. 

The  same  shall  be  done  when  the  testator  has  disposed  of  his  prop- 
erty in  favor  of  the  poor  of  a  certain  parish  or  town. 

Col.  1113,  1115;  Chile,  1056. 

760.  Every  disposition  in  favor  of  an  uncertain  person  shall  be 
null  and  void,  unless  by  some  event  the  person  may  become  certain. 

Col.  1113;  Chile.  1056;  Uru.  747. 
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761.  A  disposition  made  generally  in  favor  of  the  relatives  of  the 
teetator  is  understood  to  be  made  in  favor  of  those  who  stand  in  the 
nearest  degree. 

Chile.  1064;  Ck>L  1122;  Uru.  748. 

752.  Testamentary  dispositions  made  by  the  testator,  during  his 
last  illness  in  favor  of  the  priest  who  confessed  him  during  it,  of  the 
relatives  of  the  latter  within  the  fourth  degree,  or  of  his  churchy 
chapter,  community  or  institute  shall  not  be  valid. 

Goat.  811;  Col.  1022;  Chile,  965;  Mex.  3434. 

763.  Neither  shall  be  valid  the  testamentary  dispositions  of  the 
ward  in  favor  of  his  guardian,  made  before  the  final  accounts  of  the 
guardian  have  been  approved,  even  when  the  testator  dies  after  such 
approval. 

However,  the  dispositions  made  by  the  ward  in  favor  of  the 
guardian  when  the  latter  is  his  or  her  ascendant,  descendant,  brother, 
sister  or  consort,  shall  be  valid. 

764.  The  testator  cannot  dispose  of  the  whole  or  a  part  of  his 
estate  in  favor  of  the  STotary  who  authorizes  his  testament,  or  of  the 
latter's  wife  and  relatives  by  consanguinity  or  afi&nity  within  the  fourth 
degree,  with  the  exception  stated  in  article  682. 

This  prohibition  applies  to  the  witnesses  of  the  open  testament 
made  with  or  without  a  Notary. 

The  provisions  of  this  article  apply  also  to  the  witnesses  and 
persons  before  whom  special  testaments  are  executed. 

Col.  1119;  ChUe,  1061;  Guat.  811;  Mex.  3436. 

766.  A  testamentary  disposition  in  favor  of  an  incapable  person, 
though  concealed  under  the  form  of  an  onerous  contract  or  made  in 
favor  of  an  intermediate  person,  shall  be  null  and  void. 

Col.  1023;  Chile,  966. 

766.  The  following  are  incapable  of  succeeding  on  account  of 
unworthiness: 

1.  Parents  who  have  abandoned  their  children,  or  prostituted  their 
daughters,  or  made  attempts  against  their  virtue. 

2.  Persons  condemned  in  a  trial  for  having  made  attempts  against 
the  life  of  the  testator,  his  consort,  and  his  descendants  or 
ascendants. 

When  the  ofifender  is  a  forced  heir,  he  shall  lose  his  legitime. 

3.  He  who  has  accused  the  testator  of  a  crime  for  which  the  law 
imposes  an  afiUctive  penalty,  when  the  accusation  is  declared  as 
calxmmious. 
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4.  The  heir  of  full  age,  who  knowing  of  the  violent  death  of  the 
testator^  has  not  denotmced  it  to  the  courts  within  a  month,  nnlesa 
proper  judicial  proceedings  have  already  been  taken  ex  afKcio. 

This  prohibition  shall  cease  in  cases  in  which,  according  to  law, 
there  is  no  obligation  to  make  an  accusation. 

6.  A  person  condemned  at  a  trial  for  adultery  with  the  wife  of  the 
testator. 

6.  He,  who  by  menaces,  fraud  or  violence  forces  the  testator  to 
make  a  testament  or  to  alter  it. 

7.  He,  who  by  the  same  means,  prevents  another  from  making  a 
testament  or  from  revoking  one  already  made,  or  who  forges,  con- 
ceals or  alters  a  later  one. 

Col.  1026,  1026,  1027,  1028,  1020;  Chile,  968,  060,  070,  071,  072. 

757.  The  causes  of  unworthiness  shall  produce  no  effect,  when 
the  testator  knew  them  at  the  time  of  making  the  testament  or,  if 
after  having  been  informed  of  them,  has  pardoned  the  same  by  a 
public  instrument. 

Col.  1030;  ChUe,  073;  Mex.  3430. 

768.  For  determining  the  capacity  of  the  heir  or  legatee,  the  time 
of  the  death  of  the  person  whose  succession  is  questioned  shall  be 
taken  into  consideration. 

In  cases  Nob.  2,  3  and  6  of  article  756,  it  shall  be  necessary  to  wait 
until  the  final  sentence  is  rendered,  and  in  No.  4,  until  the  month 
fixed  for  the  accusation  has  elapsed. 

When  the  institution  or  legacy  is  conditional,  the  time  for  the  ful- 
£lment  of  the  condition  shall,  besides,  be  taken  into  consideration. 

Chile.  074;  Col.  1031;  Mex.  3441. 

759.  The  heir  or  legatee  who  dies  before  the  condition  is  com- 
plied with,  though  he  may  survive  the  testator,  transmits  no  rights 
whatever  to  his  heirs. 

Chile.  1078;  Col.  1136. 

760.  Any  person,  incapable  of  succeeding,  who,  contrary  to  the 
prohibition  of  the  preceding  article,  has  entered  into  possession  of 
the  hereditary  property,  shall  be  obliged  to  return  it,  together  with 
its  accessions  and  with  all  the  rents  and  fruits  he  may  hare  collected. 

Chile,  704;  Col.  1031;  Mex.  3452. 

761.  If  the  person,  excluded  from  inheritance  on  account  of  inca^ 
pacity,  is  a  son  or  descendant  of  the  testator  and  he  has  children  or 
descendants,  they  shall  acquire  his  rights  to  the  legitime. 
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Persons  so  excluded  shall  have  no  rights  to  the  usufruct  and 
administration  of  the  portion  thus  inherited  by  his  children. 

Chile,  976,  977;  Col.  1033. 

7S8.  No  action  shall  be  instituted  for  the  declaration  of  incapacity, 
after  five  years  have  elapsed  from  the  time  that  the  incapable  took 
possession  of  the  inheritance  or  legacy. 

Chile.  975;  Col.  1032;  Mez.  3458. 

SECTION  SECOND. 

Instittttian  of  heir.* 

Article  763.  A  person  who  has  no  forced  heirs  may  dispose  by  tes- 
tament of  all  his  property  or  part  of  it  in  favor  of  any  person  having 
capacity  to  acquire  it. 

A  person  who  has  forced  heirs  can  dispose  of  his  property  only 
in  the  form  and  with  the  limitation  provided  by  section  fifth  of  this 
chapter. 

Col.  1055;  Chile,  999;  Uru.  815;  Guat.  799. 

784.  A  testament  shall  be  valid,  even  when  it  does  not  contain  the 
institution  of  an  heir,  or  it  does  not  include  the  whole  of  the  property, 
and  although  the  person  appointed  does  not  accept  the  inheritance  or 
is  incapable  of  inheriting. 

In  such  cases,  the  testamentary  disposition,  made  in  accordance  with 
the  laws,  shall  be  complied  with,  and  the  remainder  of  the  estate  shall 
pass  to  the  lawful  heirs. 

Onat  825,  826;  Chile.  999;  Col.  1055. 

785.  The  heirs  appointed,  without  designation  of  Aares,  shall 
inherit  share  and  riiare  alike. 

Guat.  827;  Mex.  8801;  Col.  1156;  Chile,  1098;  Urn.  817. 

768.  The  voluntary  heir,  who  dies  before  the  testator,  the  incapable 
of  inheriting,  and  he  who  renounces  the  inheritance,  do  not  transmit 
any  rights  to  their  heirs,  unless  as  provided  in  articles  761  and  867. 

Col.  1014,  1019,  1034;  Chile,  957,  062,  977;  Guat.  813;  Mez.  3450. 

767.  The  statement  of  a  false  cause  for  the  institution  of  an  heir 
or  of  tha  appointment  of  legatee  shall  be  considered  as  not  written, 

*Fuero  Jun^o,  book  4,  tit.  5,  law  1.  Fuero  Real,  book  3,  tit.  5,  law  9. 
Part  6,  tit.  3,  laws  6,  10,  13,  14,  17,  21;  id.  6,  tit.  9,  laws  20,  35.  Nov.  Reoop., 
book  10,  tit  20,  law  28.    Orden.  of  Alcala,  tit.  19,  special  law. 
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tinless  it  may  appear  from  the  testament  that  the  testator  would  not 
have  made  such  institution  or  legacy,  had  he  known  the  falseness  of 
such  cause. 

The  statement  of  a  cause  contrary  to  law,  even  if  true,  shall  also 
be  considered  as  not  written. 

Chile,  1068;   CoL  1117;  Hex.  3380. 

768.  An  heir  to  whom  a  certain  and  determined  thing  is  left  shall 
be  considered  as  a  legatee. 

Chile.  1104;  Col.  1162;  Uru.  810. 

769.  When  a  testator  appoints  some  heirs  individually  and  others 
collectively,  as  when  he  says:  "  I  institute  as  my  heirs  N.  and  N.,  and 
the  children  of  N.,'*  those  collectively  appointed  shall  be  considered 
as  individually  appointed,  unless  it  appears  in  a  clear  manner  that  the 
will  of  the  testator  was  otherwise. 

770.  If  the  testator  institutes  his  brothers,  and  he  has  some  of  full 
blood  and  others  on  the  father's  or  mother's  side  only,  the  inheritance 
shall  be  divided  as  in  cases  of  intestacy. 

771.  When  the  testator  calls  to  the  succession  any  person  and  his 
children,  it  shall  be  understood  that  all  of  them  are  instituted  simul- 
taneously and  not  successively. 

Mex.  3506. 

772.  The  testator  shall  designate  the  heir,  by  his  name  and  family 
name;  and  when  there  are  two  having  the  same  names,  he  must 
state  some  circumstances  through  which  the  instituted  heir  may  be 
known. 

Even  when  the  testator  has  omitted  the  name  of  the  heir,  should 
he  designate  him  in  such  a  manner  that  no  doubt  may  exist  as  to  what 
person  has  been  instituted,  the  institution  shall  be  valid. 

Chile,  1056,  1057;  Col.  1113,  1116;  Guat.  823;  Hex.  3507. 

773.  An  error  in  the  name,  family  name,  or  qualities  of  the  heir, 
shall  not  vitiate  the  institution  when  it  may  be  possible,  in  any 
other  manner,  to  know  with  certainty  who  is  the  person  appointed. 

If  among  persons  of  the  same  name  and  surname  there  is  equality 
of  circumstances,  and  these  are  such  as  do  not  permit  the  person  who 
is  instituted  to  be  distinguished,  none  of  them  shall  be  an  heir. 

Guat.  824;  Col.  1116,  1123;  Chile,  1057,  1065;  Mex.  3509. 
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SECTION  THIRD. 

Article   774.  The  testator  may   substitute  one  or  more   persons 
in  the  place  of  the  instituted  heir  or  heirs  in  the  cases  where  they 
may   die   before  him  or  do   not  desire   to   or   cannot   accept   the* 
inheritance. 

Simple  substitution,  without  expressing  which  case,  comprises  the 
three  stated  in  the  preceding  paragraph,  unless  the  testator  has 
ordered  otherwise. 

Mex.  3621;  Guat.  S32;  Uru.  820;  Col.  1215,  1216;  Chile,  1156. 

776.  Parents  and  other  ascendants  may  appoint  substitutes  in 
place  of  their  descendants  of  both  sexes,  under  fourteen  years  of  age, 
for  the  cases  where  they  may  die  before  attaining  such  age. 

Mex.  3625. 

776.  The  ascendant  may  appoint  a  substitute  for  the  descendant 
over  fourteen  years  of  age  who  has  lawfully  been  declared  incapable  on 
account  of  unsound  mind. 

The  substitution,  to  which  the  preceding  article  refers,  shall  be 
voided  by  the  testament  of  the  incapable  made  during  a  lucid  interval 
or  after  he  has  recovered  his  reason. 

777.  The  substitutions,  to  which  the  two  preceding  articles  refer, 
ilTcase  the  substitute  has  forced  heirs,  shall  only  be  valfd  in  so  far 
as  they  do  not  injure  the  legitimate  rights  of  such  heirs. 

Mex.  3627;  Guat.  838. 

778.  Two  or  more  persons  can  be  substituted  instead  of  a  single  one, 
contrariwise,  a  single  person  for  two  or  more  heirs. 

Guat.  833;  Col.  7218;  Chile.  1159;  IJni.  922;  Mex.  3621. 

779.  When  the  heirs  are  instituted  in  unequal  portions  and  are 
reciprocally  substituted,  they  shall  have  in  the  substitution  the  same 
porHons  as  in  the  institution,  unless  it  may  clearly  appear  that  the 
will  of  the  testator  was  otherwise. 

Chile,  1160;  Col.  1219;  Uru.  824;  Mex.  3680. 

■ 

780.  The  substitute  shall  be  subject  to  the  same  charges  and  con- 
ditions as   imposed   upon   the   instituted,   unless  the   testator   has 

•Toro,  law  31.  Part.  6,  tit.  5.  Int.  Part.  6,  tit.  5,  laws  1,  2,  3,  4,  5,  6,  7, 
10, 11,  13,  14;  id.  6,  tit.  11,  law  8.    Law  of  Oct.  11,  1820,  arts.  1,  4,  5,  14. 
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expreeely  disposed  to  the  contrary  or  when  the  burdens  or  conditiona 
may  be  merely  peraonal,  respecting  the  heir  instituted. 
Chile,  1161;  Col.  1S20;  Mez.  3fl29. 

781.  Substitution  in  trust  (Udeicomisarias),  by  virtue  of  which  the 
heir  is  charged  with  keeping  and  transmitting  to  a  third  party  the 
whole  or  a  part  of  the  inheritance,  shall  be  valid,  and  shall  be  effect- 

■  ive,  provided  they  do  not  go  beyond  the  second  degree  or  when 
made  in  favor  of  persons  living  at  the  time  of  the  death  of  the 
teatatoi. 
Chile,  11641  Col.  l]23i  Mez.  3631. 

782.  Substitution  in  trust  can  never  impair  the  legitime.  Should 
they  fall  upon  the  third  share  intended  for  advantages  (mejora),  they 
con  be  made  only  in  favor  of  the  deecendantfl. 

Col.  1226. 

783.  To  be  valid,  callings  to  the  substitutions  in  trust,  shall  be 
expressly  made. 

A  fiduciary  is  bound  to  deliver  the  inheritance  to  the  fidei-commis- 
eary,  without  any  deductions,  excepting  those  falling  upon  him  for 
lawful  expenses,  credits,  and  improvements,  except  when  the  testator 
has  disposed  otherwise. 

Col.  804,  816;  Chile.  744,  766. 

784.  The  fidei-commissary  shall  acquire  rights  to  the  succession 
upon  the  death  of  the  testator,  even  when  he  dies  before  the  fiduciary. 
The  rights  of  the  former  shall  pass  to  his  heirs. 

ChUe,  781;  Col.  BSD. 

78B,  No  effects  shall  be  produced  by: 

1.  Fidei-commissary  substitutions  not  made  in  an  expreu  manner, 
either  by  giving  them  such  a  name  or  by  imposing  npon  the  substi- 
tute the  absolute  obligation  of  delivering  the  property  to  a  second 
heir, 

Z.  Dispositions  containing  perpetual  prohibitions  of  alienation  and 
even  a  temporal  one,  when  not  within  the  limits  provided  by  article 
781. 

3.  Those  imposing  upon  the  heir  the  charge  of  paying  a  certain 
tnt  or  pension  to  various  persons  in  succession,  beyond  the  second 
agree. 

4,  Those,  the  object  of  which  is  to  leave  to  a  person  the  whole  or 
art  of  the  estate,  for  the  purpose  of  applying  or  investing  the  same, 
xtording  to  secret  instructions  communicated  to  him  by  the  testator. 

Uni.  827;  Ouat.  832. 
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786.  The  nullity  of  a  fidei-commissary  substitution  shall  not  cause 
injury,  either  to  the  validity  of  the  institution  or  to  the  heirs  first 
called;'  the  fidei-commissary  clause  shall  simply  be  considered  as  not 
written  (in  such  cases). 

Mex.  3632. 

787.  The  disposition  by  which  the  testator  leaves  the  whole  or  a 
part  of  the  inheritance  to  a  person,  and  the  usufruct  to  another,  shall 
be  valid.  If  various  persons  are  called  to  the  usufruct,  not  simul- 
taneously, but  in  succession,  the  provisions  of  article  781  shall  be 
followed. 

Chile,  736;  Col.  797;  Uni.  830. 

788.  The  disposition  imposing  upon  the  heir  the  duty  of  periodi- 
cally investing  certain  sums  for  beneficent  purposes,  as  dowers  for 
poor  maidens,  pensions  for  students,  or  in  favor  of  the  poor  or  for  any 
institution  of  beneficence,  or  of  public  instruction,  shall  be  valid 
under  the  following  conditions : 

When  the  charge  is  imposed  on  real  property  and  is  temporal,  the 
heir  or  heirs  may  dispose  of  the  incumbered  property,  but  the  lien 
shall  not  cease  until  its  inscription  is  cancelled. 

When  the  charge  is  perpetual,  the  heir  can  capitalize  it  and  invest 
the  capital  at  interest,  secured  by  a  first  and  sufficient  mortgage. 

The  capitalization  and  investment  of  the  capital  shall  be  made  with 
the  intervention  of  the  civil  governor  of  the  province,  and  after  a 
hearing  of  the  Public  Attorney. 

In  any  event,  when  the  testator  has  not  established  an  order  for 
the  administration  and  application  of  the  beneficent  legacy,  the 
administrative  authority,  who  may  be  competent  according  to  law, 
Bhall  do  it. 

Mex.  3637. 

789.  All  that  is  provided  in  this  chapter  in  respect  to  heirs  shall 
also  apply  to  legatees. 

Mez.  3644;  Chile.  1164;  Col.  1223. 

SECTION"  FOUKTH. 
InstittUion  of  heirs;  and  legacies  conditional  or  for  a  term* 

Article  790.  Testamentary  disposition,  either  by  universal  or 
special  title,  may  be  made  conditionally. 

CoL  1118;  Chile,  1070;  Gnat.  816. 

*Part  6»  tit.  4,  Int.;  id.  6,  tit.  4,  laws  1,  3,  4,  7,  8,  9;  id.  6,  tit.  11,  law  21; 
id.  6.  tit.  0.  law  22. 
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791.  Conditionfi  imposed  upon  heirs  and  legatees  shall  be  gOTerned 
by  the  rules  provided  for  conditional  obligations  in  whatever  is  not 
prescribed  in  this  section. 

Col.  1128;  Chile.  1070. 

792.  Impossible  conditions  and  those  contrary  to  law  and  good 
morals  shall  be  considered  as  not  existing  and  shall  in  no  way  injure 
the  heir  or  legatee^  even  when  the  testator  disposes  otherwise. 

Guat.  821. 

793.  The  absolute  condition  of  not  contracting  a  first  or  subse- 
quent marriage  shall  be  considered  as  not  existing,  unless  such  con- 
dition has  been  imposed  on  the  widower  or  widow  by  the  deceased 
consort,  or  by  the  ascendants  or  descendants  of  the  same. 

However,  the  usufruct,  use,  or  habitation  or  a  pension  or  personal 
service  may  be  bequeathed  to  anyone  for  the  time  during  which  Fuch 
a  person  may  remain  unmarried  or  as  a  widow  or  widower. 

Ouat.  822;  Col.  1132;  Chile,  1074. 

794.  A  disposition  made  under  condition  that  the  heir  or  legatee 
shall  make  in  his  testament  some  disposition  in  favor  of  the  testator 
or  of  a  third  party  shall  be  void. 

ChUe,  1069;  Col.  1117. 

795.  A  purely  protestative  condition  imposed  on  the  heir  or  legatee 
shall  be  complied  with  by  them  when,  after  the  death  of  the  testator, 
they  are  informed  of  it. 

The  case  in  which  the  condition  has  already  been  complied  with 
and  cannot  be  reiterated  is  excepted. 

Col.  1125;  ChUe.  1067.  1072. 

796.  When  the  condition  is  casual  or  mixed,  it  shall  be  sufficient  if 
it  be  realized  or  complied  with  at  any  time  during  the  life  or  after 
the  death  of  the  testator,  unless  he  has  ordered  otherwise. 

If  it  had  existed  or  had  been  complied  with  at  the  time  the  testa- 
ment was  executed  and  the  testator  did  not  know  it,  it  shall  be  consid- 
ered as  complied  with.  •• 

If  he  know  it,  it  shall  be  considered  as  complied  with  only  when  of 
such  a  nature  that  it  can  no  longer  exist  or  be  complied  with  again. 

797.  The  statement  of  the  object  of  the  institution  or  of  the  legacy 
or  the  application  to  be  given  to  what  the  testator  has  left  of  the 
lien  imposed  by  the  same  shall  not  be  considered  as  a  condition, 
unless  it  may  appear  that  such  was  his  will. 
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What  has  been  left  in  this  manner  may  be  immediately  claimed 
and  is  transmissible  to  the  heirs  who  may  secure  the  compliance  with 
the  orders  of  the  testator  and  the  repayment  of  what  they  have 
received  with  fruits  and  interest,  if  they  fail  to  comply  with  this 
obligation. 

Col.  1147«  1163;  ChUe,  1089.  1095. 

798.  When,  without  the  fault  or  a  personal  act  of  the  heir  or 
legatee,  the  institution  or  the  legacy,  to  which  the  preceding  article 
refers,  cannot  take  place  in  the  very  terms  ordered  by  the  testator, 
it  shall  be  complied  with  in  terms  as  nearly  analogous  and  in  conform- 
ity with  his  will  as  possible. 

When  the  party,  having  an  interest  in  its  compliance  or  non- 
compliance, should  prevent  it,  without  fault  or  a  personal  act  of  the 
heir  or  legatee,  the  condition  shall  be  considered  as  complied  with. 

Col.  1151;  Chile.  1093. 

799.  Suspensive  conditions  do  not  prevent  the  heir  or  legatee  from 
acquiring  his  or  her  respective  rights  and  transmitting  them  to  their 
heirs,  even  before  the  fulfillment  of  such  conditions. 

Guat.  820;  Col.  1136;  Chile.  1078. 

800.  When  the  protestative  condition,  imposed  on  the  heir  or  lega- 
tee, is  a  negative  one,  or  of  not  giving  or  not  doing  (a  certain  thing), 
they  shall  comply  with  it  by  giving  bonds  that  they  will  not  do  or  will 
not  give  what  was  forbidden  by  the  testator,  and,  in  case  of  contra- 
vention, that  they  will  refimd  what  they  have  received  with  the 
fruits  and  interest  thereon. 

801.  When  the  heir  is  instituted  under  a  suspensive  condition,  the 
estate  shall  be  placed  in  administration  until  the  condition  is  com- 
plied with  or  until  there  is  a  certainty  that  it  cannot  be  fulfiled. 

The  same  shall  be  done  when  the  heir  or  legatee  shall  not  give  the 
•ecurity,  referred  to  in  the  preceding  article. 

802.  The  administration,  to  which  the  preceding  article  refers;  shall 
be  confided  to  the  heir  or  heirs,  unconditionally  instituted,  when 
among  them  and  the  conditional  heir,  the  right  of  accretion  exists. 
The  same  shall  be  imderstood  in  respect  to  legatees. 

803.  When  the  conditional  heir  has  no  co-heirs  or  when  the  right 
of  accretion  does  not  exist  among  them,  he  shall  take  charge  of  the 
administration  upon  giving  bond. 

If  he  does  not  give  it,  the  administration  shall  be  conferred  upon 
the  presumptive  heir,  also  under  bonds;  and  when  neither  of  them 
can  give  bonds,  the  court  shall  appoint  a  third  party  who  shall  take 
charge  of  it,  also  under  bonds,  which  shall  be  given  with  the  inter- 
vention of  the  heir. 
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804.  Administrators  shall  have  the  same  rights  and  obligationB 
as  those  who  administer  the  property  of  an  absentee. 

805.  The  designation  of  the  day  or  time  on  which  the  effect  of  the 
institution  of  heir  or  legatee  shall  begin  or  be  determined  shall  be 
valid. 

In  both  cases,  the  lawful  successor  shall  be  considered  as  called, 
until  the  time  fixed  arrives^  or  until  such  time  expires.  But  in  the 
first  case,  he  shall  not  enter  into  possession  of  the  property,  until 
after  having  given  sufficient  bonds  and  with  the  intervention  of  the 
heir  instituted. 

Col.  1138;  Chile,  1080;  Ouat  816;  Hex.  3382. 

SECTION  FIFTH. 

Legitimes,* 

Article  806.  Legitime  is  that  part  of  the  property  of  which  the  tes- 
tator cannot  dispose  because  the  law  has  reserved  it  for  certain  heirs, 
called,  on  that  account,  forced  heirs. 

Col.  1239;  Chile,  1181;  Uru.  846;  Mex.  3460. 

807.  Forced  heirs  are: 

1.  Legitimate  children  and  descendants  in  reference  to  their  legiti- 
mate parents  and  ascendants. 

2.  In  default  of  the  preceding,  the  legitimate  parents  and  ascend- 
ants in  reference  to  their  legitimate  children  and  descendants. 

3.  The  widower  or  widow,  the  natural  children  legally  recognized, 
and  the  father  or  the  mother  of  the  same,  in  the  form  and  proportion 
established  by  articles  834,  835,  836,  837,  840,  841,  842  and  846. 

Col.  1230,  1240;  Chile,  1172,  1182;  Mex.  3477;  Ouat.  752  to  758. 

808.  The  legitime  of  legitimate  children  and  descendants  is  con- 
stituted by  the  two-third  parts  of  the  hereditary  estate  of  the  father 
and  of  the  mother. 

However,  the  parents  may  dispose  of  one  of  the  two-third  parts 
forming  the  legitime  in  order  to  apply  it  as  an  advantage  to  their 
legitimate  children  and  descendants. 

The  remaining  third  part  shall  be  at  their  free  disposal. 

Guat.  799;  Col.  1242;  Chile.  1184;  Mex.  3463;  Uru.  849. 

•Fuero  Juzgo,  book  4,  tit.  6,  law  1.  Fuero  Real,  book  3,  tit.  5,  law  9:  id., 
book  3,  tit.  12,  law  7.  Part.  6,  tit.  6,  law  13;  id.  6,  tit.  1.  law  17;  id.  6,  tit.  3, 
law  21;  id.  6,  tit.  11,  laws  1,  2,  3,  4:  id.  6,  tit.  13,  laws  7,  8,  11;  id.  6,  tit.  4, 
law  11;  id.  6,  tit.  7,  law  10;  id.  6,  tit.  8,  laws  1,  5:  id.  6,  tit.  15,  laws  4,  10; 
id.  7,  tit.  33,  law  8.  Toro,  laws  24,  26,  28,  29.  Orden.  Alcala,  tit.  19,  special 
law. 
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809.  The  legitime  of  the  parents  or  ascendants  is  constituted  by 
one-half  of  the  hereditary  estate  of  the  children  and  descendants. 
The  latter  may  freely  dispose  of  the  other  half,  with  the  exception 
of  what  is  established  in  article  836. 

Guat.  800;  Col.  1242;  Chile.  1184. 

810.  The  legitifne,  reserved  for  the  parents,  shall  be  divided 
between  both  of  them  equally;  when  one  of  the  parents  is  dead,  the 
surviving  shall  take  the  whole  of  it. 

When  the  testator  leaves  neither  father  nor  mother,  but  ascend- 
ants in  the  same  degree  in  the  paternal  or  maternal  line,  the  estate 
shall  be  divided  share  and  share  alike  between  both  lines.  When 
the  ascendants  are  of  a  different  degree,  the  legitime  shall  wholly 
belong  to  the  nearest  ones  of  either  line. 

811.  The  ascendant  who  inherits  from  his  descendant  property, 
acquired  by  the  latter  under  gratuitous  title  from  another  ascendant 
or  from  a  brother,  shall  be  obliged  to  reserve  such  property,  acquired 
by  ministry  of  the  law,  in  favor  of  the  relatives  within  the  third 
degree,  belonging  to  the  line  from  which  such  property  came  to  him. 

812.  Ascendants  succeed,  to  the  exclusion  of  all  other  persons, 
to  things  given  by  them  to  their  children  or  descendants,  who  died 
without  issue,  when  the  very  objects  donated  are  comprised  in  the 
estate.  If  they  have  been  alienated,  they  shall  succeed  in  all  the 
actions  which  the  donees  have  in  respect  to  them,  and  in  the  value, 
if  they  have  been  sold,  or  in  the  property  substituting  them,  if  they 
were  bartered  or  exchanged. 

818.  A  testator  cannot  deprive  the  heirs  of  the  legitime,  except  in 
the  cases  expressly  determined  by  law. 

Xeither  can  he  impose  on  it,  any  burden,  condition,  or  substitution 
of  any  kind,  with  exception  of  what  has  been  prescribed  about  the 
usufruct  of  the  surviving  consort. 

Uru.  857;  Gnat.  803;  Mex.  3461;  Col.  1226,  1260;  Chile,  1167,  1192. 

814.  The  preterition  of  one  or  of  all  of  the  forced  heirs  in  the 
direct  line,  either  living,  at  the  time  of  the  execution  of  the  testament, 
or  bom  after  the  death  of  the  testator,  shall  void  the  institution  of 
heir.  But  the  legacies  and  advantages  shall  be  valid,  in  so  far  as  they 
are  not  inofficious. 

The  preterition  of  the  widower  or  widow  does  not  annul  the  insti- 
tution, but  the  person  omitted  shall  keep  all  the  rights  granted  to 
him  by  articles  834,  835,  836  and  837  of  this  Code. 

If  the  omitted  forced  heirs  die  before  the  testator,  the  institution 
shall  be  valid. 

Mpx.  3844. 
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815.  The  forced  heir  to  whom  the  testator  has  left,  for  any  cause 
whatever^  less  than  the  legitime  pertaining  to  him  may  claim  the  com- 
pletion of  the  same. 

Chile,  1189;  Col.  1247;  Mex.  3483. 

816.  All  renunciations  or  compromises^  about  the  future  legitime^ 
among  the  persons  owing  it  and  their  forced  heirs,  are  null  and  void, 
and  the  latter  can  claim  it  upon  the  death  of  the  former,  but  they 
shall  bring  to  collation  whatever  they  have  received  on  account  of 
renunciations  or  compromises. 

Uru.  850;  Mex.  3496;  Col.  1283;  Chile.  1220. 

817.  Testamentary  dispositions,  diminishing  the  legitime  of  forced 
heirs,  shall  be  reduced  on  petition  of  the  same  in  so  far  as  they  are 
inofficious  or  excessive. 

Urn.  962;  Mex.  3489;  Col.  1245,  1247;  Chile,  1187,  1189. 

818.  To  determine  the  legitime^  consideration  shall  be  given  to  the 
value  of  the  property  remaining  at  the  death  of  the  testator,  after 
deducting  all  debts  and  charges,  without  comprising  in  them  those 
imposed  by  the  testament. 

To  the  net  value  of  the  testamentarv  estate  shall  be  added  the  value 
of  all  the  collatiopable  donations,  made  by  the  same  testator  at  the 
time  at  which  they  were  made. 

Uru.  851 ;  Mex.  3489;  Chile.  1184,  1186;  CoL  120S. 

819.  Donations  made  to  children,  not  considered  as  advantages, 
shall  be  imputed  to  their  legitime. 

Donations  made  to  strangers  shall  be  imputed  to  the  free  part  of 
which  the  testator  may  dispose  by  his  last  testament. 

In  so  far  as  they  be  inofficious  or  may  exceed  the  part  disposable, 
they  shall  be  reduced  according  to  the  rules  of  the  following  articles. 

Col.  1244,  1256;  Chile,  1186,  1198;  Gnat.  843;  Uni.  861;  Mex.  3517. 

820.  After  the  legitime  is  fixed,  in  accordance  with  the  two  pre- 
ceding articles,  the  reduction  shall  be  made  as  follo^i's: 

1.  Donations  shall  be  respected  in  so  far  as  the  legitime  can  be 
covered,  reducing  or  voiding,  if  needs  be,  the  legacies  made  in  the 
testament. 

•^.  Such  reductions  shall  be  made  pro  rata^  without  any  distinction 
whatever. 

When  the  testator  has  ordered  that  a  certain  legacy  should  be  paid 
in  preference  to  others,  the  former  shall  not  suffer  any  reduction, 
until  after  the  latter  has  been  applied  in  full  to  the  payment  of  the 
legitime. 
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3.  When  the  legacy  consists  of  an  usnfract  or  annuity  for  life,  the 
value  of  which  may  be  considered  greater  than  that  of  the  disposable 
part^  the  forced  heirs  may  choose  between  complying  with  the  testa- 
mentary disposition  or  delivering  to  the  legatee  the  part  of  the  estate 
of  which  the  testator  could  freely  dispose. 

Uru.  852;  Mex.  3491. 

821.  When  the  legacy,  subject  to  reduction,  consists  of  a  tenement, 
not  convenient  of  division,  it  shall  go  to  the  legatee,  if  the  reduc- 
tion does  not  absorb  one-half  of  its  value,  and,  in  the  contrary  case, 
to  the  forced  heirs;  but  one  or  the  other  shall  refund  to  the  opposite 
party  the  respective  balance  in  cash. 

A  legatee  having  a  right  to  a  legitime  may  retain  all  the  tenement, 
provided  its  value  does  not  exced  the  amount  of  the  disposable  por- 
tion and  the  quota  belonging  to  him  as  legitime. 

Uru.  863. 

822.  When  the  heirs  or  legatees  do  not  wish  to  make  use  of  the 
rights,  granted  to  them  by  the  preceding  article,  the  one  of  them  who 
has  not  such  right  may  use  it;  if  he  does  not  wish  to  do  so,  the  tene- 
ment shall  be  sold  at  public  auction,  on  petition  of  any  of  the  inter- 
€Fted  parties. 

Uni.  854.  • 

SECTIOl^  SIXTH. 
Advantages  (mejaras).* 

Article  828.  The  father  or  the  mother  may  dispose  of  one  of  the 
two-third  parts,  intended  as  legitime,  in  favor  of  one  or  more  of  their 
children  or  descendants. 

This  portion  is  called  advantage  (mejora). 

Col.  1242.  1253;  Chile.  1184,  1105;  Guat.  830. 

824.  Nq  liens  shall  be  imposed  upon  the  advantage  other  than 
those  in  favor  of  the  forced  heirs  or  their  depcendants. 

Col.  1253;  Chile.  1105. 

825.  No  donation  by  contract  inter  vivos,  either  simple  or  for  oner- 
ous causes,  in  favor  of  children  or  descendants  who  are  forced  heirs 
shall  be  considered  as  an  advantage,  unless  the  donor  has  expressly 
declared  his  wish  to  give  an  advantage. 

Mex.  3517;  Guat.  841;  Col.  1256;  Chile,  1108. 

*Fuero  Juzgo.  book  4,  tit.  5,  law  1.  Fuero  Real,  book  3,  tit.  5,  law  0. 
ToTO,  laws  17,  18,  10,  20,  21,  22,  26,  27,  31.    Tart.  6,  tit.  6,  law  11. 
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826.  The  promise  of  giving  or  not  giving  an  advantage,  made  in 
the  public  deed  of  a  marriage  contract  (capitulaciones  matrimani^jles) 
shall  be  valid. 

Any  disposition  of  the  testator,  contrary  to  such  promise,  shall  not 
be  effectual. 

Guat.  842;  Mex.  3518;  Chile.  1204;  Col.  1263. 

827.  The  advantage,  even  when  made  with  delivery  of  the  prop- 
erty, shall  be  revocable,  unless  made  in  a  marriage  contract  or  by  an 
onerous  contract  entered  into  with  a  third  party. 

Chile.  1201;  Col.  1259. 

828.  The  bequest  or  legacy,  made  by  the  testator  to  one  of  the 
children  or  descendants,  shall  not  be  considered  as  an  advantage, 
unless  the  testator  has  expressly  declared  that  such  is  his  will  or  when 
it  cannot  be  included  in  the  part  at  his  free  disposal. 

Mex.  3520;  Chile.  1198;  Col.  1256;  Guat.  843. 

829.  An  advantage  may  be  given  in  a  specified  thing.  When  the 
value  of  it  exceeds  both  the  third  parts,  designed  for  advantage  and 
the  share  of  the  legitime  belonging  to  him  who  receives  the  advan- 
tage, the  latter  shall  pay  the  difference  in  cash  to  the  other  interested 
parties. 

Col.  1264;  Chile.  1206;  Guat.  844;  Mex.  3521. 

830.  The  authority  to  give  advantages  cannot  be  delegated  to  a 
third  party. 

Chile.  1197;  Col.  1255;  Mex.  3523. 

831.  Notwithstanding  the  provisions  of  the  preceding  article  in  mar- 
riage contracts,  it  may  be  valid  to  agree  that,  when  one  of  the  con- 
sorts dies  intestate,  the  widower  or  widow,  who  has  not  contracted  a 
new  marriage,  may  distribute,  according  to  his  or  her  prudent  judg- 
ment, the  estate  of  the  decedent,  and  give  advantages  in  it  to  the 
children  in  common,  without  damage  to  the  legitimes  and  to  the  advan- 
tage given  by  the  decedent  while  alive. 

832.  When  the  advantage  has  not  been  granted  in  specified  things, 
it  shall  be  paid  out  of  the  property  of  the  inheritance,  observing,  in 
so  far  as  it  may  be  possible,  the  rules  established  by  articles  1061  and 
1062,  in  order  to  preserve  the  equality  of  the  heirs  in  the  distribution 
of  the  property. 

Mex.  3522. 

833.  The  legitimate  son  or  descendant  receiving  an  advantage  may 
renounce  the  inheritance  and  accept  the  advantage. 
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SECTION  SEVENTH. 

Rights  of  the  surviving  consort. 

Article  834.  The  widower  or  widow,  who  at  the  death  of  his  or  hep 
consort,  is  not  divorced,  or  should  be  so  by  the  fault  of  the  decedent 
consort,  shall  have  a  right  to  a  portion  in  the  usufruct,  equal  to  that 
which  may  belong  as  legitime  to  each  of  the  legitimate  children  or 
descendants  who  have  received  no  advantage. 

When  only  one  legitimate  child  or  descendant  remains,  the  widower 
or  widow  shall  have  the  usufruct  of  the  third  part,  designated  for 
advantage,  and  the  former  shall  keep  the  direct  ownership,  until 
by  the  death  of  the  surviving  consort  the  ownership  is  consolidated 
in  him. 

When  the  consorts  are  separated  by  a  suit  for  divorce,  the  results 
of  the  suit  are  to  be  taken  into  accoimt. 

When  there  has  been  a  pardon  or  a  reconciliation  between  the 
divorced  consorts,  the  surviving  one  shall  retain  his  or  her  rights. 

Col.  1230,  1231,  1236;  Chile,  1172,  1173,  1178. 

886,  The  hereditarj^  portion,  allotted  in  usufruct  to  the  surviving 
consort,  shall  be  taken  from  the  third  part  of  the  estate  which  is 
designed  for  giving  advantages  to  the  children. 

836.  When  the  testator  leaves  no  descendants,  but  only  ascend- 
ants, the  surviving  consort  shall  have  a  right  to  the  third  part  of  the 
estate  in  usufruct. 

This  third  part  shall  be  taken  out  the  free  half  part  and  the  testator 
can  dispose  of  the  ownership  of  the  same. 

837.  When  the  testator  leaves  no  legitimate  ascendants  or  descend- 
ants, the  surviving  consort  shall  be  entitled  to  one-half  of  the  estate 
also  in  usufruct. 

838.  The  heirs  may  satisfy  the  surviving  consort  for  such  part  of 
usufruct,  assigning  to  him  or  her  a  life  annuity  or  the  proceeds  of 
a  certain  property  or  a  sum  in  cash,  acting  by  mutual  agreement  or, 
in  default  of  it,  by  virtue  of  a  judicial  decree. 

Where  this  has  not  been  done,  all  the  property  of  inheritance  sliall 
be  subject  to  the  payment  of  the  part  of  the  usufruct  belonging  to  the 
surviving  consort. 

889.  In  case  of  concurrence  of  the  children  of  two  or  more  mar- 
riages, the  usufruct,  belonging  to  the  surviving  consort  of  the  second 
niarriage,  shall  be  taken  from  the  one-third  part  at  the  free  disposal 
of  the  parents. 
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SECTION  EIGHTH. 

Rights  of  iUegitimate  children* 

Article  840.  When  the  testator  leaves  legitimate  children  or 
descendants,  and  natural  children,  legally  recognized,  each  one  of  the 
latter  shall  be  entitled  to  one-half  of  the  portion  which  may  belong 
to  each  of  the  legitimate  children  who  have  received  no  advantages, 
provided  it  may  be  comprised  in  the  one-third  part,  at  free  disposal^ 
from  which  it  must  be  taken  out,  after  deducting  the  expenses  of  the 
burial  and  funeral. 

The  legitimate  children  may  satisfy  the  quota  belonging  to  the 
natural  ones  in  cash,  or  in  other  property  belonging  to  the  estate^ 
according  to  just  regulations. 

Col.  1045;  ChUe.  988;  Uru.  849;  Guat.  969;  Mez.  3463. 

841.  When  the  testator  leaves  no  children  or  descendants  but  has 
legitimate  ascendants,  the  recognized  natural  children  shall  be  enti- 
tled to  one-half  of  the  part  of  the  estate  at  the  testator^s  free  disposal. 

This  is  understood  without  injury  to  the  legitime  of  the  surviving 
consort,  in  accordance  with  article  836;  therefore,  when  the  consort 
concurs  with  the  natural  recognized  children,  whatever  may  be  want- 
ing to  complete  their  legitime  shall  be  allotted  to  them  only  in  naked 
property,  while  the  consort  survives. 

Col.  1046;  Chile,  989;  Guat.  800. 

842.  When  the  testator  leaves  no  legitimate  descendants  or  ascend- 
ants, the  recognized  natural  children  shall  be  entitled  to  one-third  part 
of  the  estate. 

Col.  1048;  Chile,  994;  Uru.  849. 

848.  The  rights  recognized  in  natural  children,  by  the  preceding 
article,  are  transmitted,  upon  their  death,  to  their  legitimate 
descendants. 

Guat.  070. 

844.  The  hereditary  portion  of  children,  legitimated  by  Royal 
Concession,  shall  be  equal  to  that  established  by  law  in  favor  of  recog- 
nized natural  children. 


•Fuero  Real,  book  3,  art.  6,  laws  1,  4,  17;  id.,  book  4,  tit.  22,  law  7;  id., 
book  3,  tit.  5,  law  10;  id.,  book  4,  tit.  8,  law  2.  Toro,  laws  9,  10,  12.  Fuero 
Jiizgo,  book  3,  tit.  5,  law  2.  Part.  4,  tit.  15,  laws  4,  9;  id.  4,  tit.  19,  law  6; 
id.  6,  tit.  3,  law  4;  id.  6,  tit.  13,  laws  8,  10,  11.  Nov.  Recop.,  book  10,  tit.  20, 
law  4. 
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845.  Illegitimate  children^  who  have  not  the  condition  of  natural 
children^  shall  only  have  a  right  to  snpport. 

The  obligation  of  the  person  who  has  to  support  them  shall  be 
transmitted  to  his  or  her  heir^  and  shall  subsist  imtil  such  children 
attain  their  majority,  and  in  the  event  of  being  incapable,  while  the 
incapacity  lasts. 

Chile,  280,  332. 

846.  The  right  of  succession  which  the  laws  grant  to  natural  chil- 
dren,  extends  by  reciprocity,  in  similar  cases,  to  the  natural  father  or 
mother. 

Mex.  3470;  Uru.  849;  Chile,  093;  Col.  1060. 

847.  The  donations  which  the  natural  child  may  have  received, 
during  his  life,  from  his  father  or  mother,  shall  be  charged  to  his 
kgitime. 

Should  they  exceed  the  third  part  at  free  disposal,  they  shall  be 
reduced  in  the  form  provided  by  article  817  and  those  following  it. 

Chile,  1196;  Mez.  3488;  Uru.  851. 

SECTION  NINTH. 
Disinheritance* 

Article  848.  Disinheritance  shall  only  take  place  for  one  of  the 
causes  expressly  fixed  by  law. 

Chile,  1207;  Col.  1265;  Uru.  858;  Guat.  923. 

849.  Disinheritance  can  only  be  effected  by  a  testament  mention- 
ing therein  the  legal  cause  on  which  it  is  based. 

Col.  1265,  1267;  Chile,  1207,  1209;  Guat.  923;  Mex.  3649;  Uru.  859. 

850.  The  proof  of  the  truth  of  the  cause  of  disinheritance  shall  be 
established  by  the  heirs  of  the  testator,  should  the  disinherited 
deny  it. 

Chile.  1209;  Col.  1267;  Mex,  3650;  Uru.  860. 

861.  Disinheritance,  made  without  stating  the  cause,  or  for  a 
cause,  the  truth  of  which,  if  contested,  should  not  be  proven  or 
which  is  not  one  of  those  stated  in  the  four  following  articles,  shall 
void  the  institution  of  heir,  in  so  far  as  it  injures  the  disinherited, 

*Nov.  Becop.,  book  10,  tit.  2,  law  9.  Part.  6,  tit.  7,  laws  1,  2,  3,  4,  6,  6,  7, 
8, 10, 11;  id.  6,  tit.  8,  laws  1,  4,  7.  Fuero  Juzgo,  book  3,  tit.  2,  law  8;  id.,  book 
8,  tit.  4,  law  7;  id.,  book  4,  tit.  5.  law  1.  Fuero  Real,  book  3.  tit.  9,  laws 
1»  2,  3.    Fuero  Yiejo,  book  3,  tit.  5,  laws  1,  2. 
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but  the  legacies^  advantages  and  other  testamentary  dispositionfl^ 
which  cause  no  damage  to  said  legitime,  shall  be  valid. 

Hex.  3661. 

862.  Just  causes  for  disinheritance  are^  in  their  respective  cases, 
those  of  incapacity  for  succeeding  by  unworthiness,  specified  in  Ifofi. 
1,  2,  3,  5  and  6  of  article  766. 

Mex.  3646;  Uru.  866. 

853.  Besides  the  causes  specified  in  Nos.  2,  3,  5,  6  of  article  756  for 
disinheriting  children  and  descendants^  either  legitimate  or  natural, 
the  following  shall  be  just  causes  therefor: 

1.  To  have  refused,  without  lawful  cause,  support  to  the  father  or 
ascendant  who  disinherits  him. 

2.  Having  used  personal  violence  against  or  grievously  offended  the 
testator  by  words. 

3.  If  the  daughter  or  granddaughter  has  prostituted  herself. 

4.  To  have  been  condemned  for  a  crime  carrying  with  it  the  penalty 
of  civil  interdiction. 

Col.  1266;  Chile.  1208;  Guat.  024. 

854.  Besides  the  causes  mentioned  in  Nos.  1,  2,  3,  5  and  6  of  article 
756,  the  following  are  also  just  causes  to  disinherit  the  parents  or 
ascendants,  either  legitimate  or  natural. 

1.  The  loss  of  the  parental  power  by  the  causes  stated  in  article  169. 

2.  The  refusal  of  support  to  the  children  or  descendants  without 
lawful  cause. 

3.  An  attempt  of  one  of  the  parents  against  the  life  of  the  other, 
unless  there  has  been  a  reconciliation  between  them. 

Guat.  925. 

866.  Besides  those  specified  in  "Nos.  2,  3  and  6  of  article  756,  the  fol- 
lowing shall  also  be  just  causes  for  disinheriting  the  consort: 

1.  Those  which  give  cause  for  divorce  under  article  105. 

2.  Those  which  give  cause  for  the  loss  of  the  parental  power,  as 
stated  in  article  169. 

3.  The  refusal  of  support  to  the  children  or  to  the  other  consort. 

4.  An  attempt  against  the  life  of  the  consort  making  the  testament, 
unless  they  were  reconciled. 

In  order  that  the  causes  which  give  reasons  for  divorce  may  also  be 
causes  for  disinheritance,  it  is  required  that  the  consorts  should  not 
live  under  the  same  roof. 
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866.  A  succeeding  reconciliation  of  the  oflEender  and  the  offended 
deprives  the  latter  of  the  right  to  disinherit  and  render  the  disinherit- 
ance already  made  ineffective. 

Guat.  829;  Chile.  1211;  Col.  1260. 

857.  The  children  of  the  disinherited  shall  take  his  or  her  place 
and  shall  retain  the  rights  of  forced  heirs  in  respect  to  the  legitime, 
but  the  disinherited  parent  shall  have  neither  the  usufruct  nor  the 
administration  of  the  property  of  said  legitime, 

Chile,  243;  Col.  291;  Guat.  927. 

SECTION  TENTH. 
Legacies  and  bequests.* 

Article  868.  A  testator  may  burden  with  legacies  and  bequests,  not 
only  his  heir,  but  also  the  legatees. 

These  shall  be  liable  to  the  burden  only  to  the  extent  of  the  value 
oi  the  legacy. 

Col.  1163;  Chile.  1104;  Mex.  3532;  Uru.  857. 

869.  When  the  testator  burdens  one  of  the  heirs  with  a  legacy,  he 
alone  shall  be  obliged  to  comply  with  it.  If  he  does  not  burden  any 
one  in  particular,  all  shall  be  liable  for  it,  in  the  same  proportion  in 
which  they  may  be  heirs  of  the  estate. 

Mex.  3532. 

860.  The  person,  bound  to  the  delivery  of  the  legacy,  shall  be 
responsible,  in  case  of  eviction,  if  the  thing  is  undetermined  and  is 
designated  only  in  kind  or  species. 

Urn.  868. 

861.  The  legacy  of  another  person^s  property,  when  the  testator 
knew,  at  the  time  of  bequeathing  it,  that  it  was  not  his,  is  valid.  The 
heir  is  bound  to  acquire  the  property  for  its  delivery  to  the  legatee, 
and,  when  not  possible,  to  pay  the  latter  its  just  value. 

*Dige8to,  hook  16,  tit.  1,  law  29;  id.,  hook  16,  tit  3,  law  1;  id.,  hook  21,  tit 
2,  law  68;  id.,  hook  31,  laws  4,  6,  12,  66;  id.,  hook  30,  law  24,  par.  2;  38,  44 
P«r.  4;  id.,  hook  33,  law  3;  id.,  hook  33,  tit  1,  laws  5,  8,  22;  id.,  hook  34,  tit 
1,  law  23;  id.,  hook  34,  tit  8,  9;  id.,  hook  36,  tit.  2,  law  5;  id.,  hook  43,  tit  3, 
law  1,  par.  2;  id.,  hook  47,  tit  2,  law  64.  De  legatis,  law  5,  par.  2.  Digesto, 
law  3,  par.  1.  Fuero  Real,  hook  3,  tit.  5,  law  2.  Nov.  Kecop.,  hook  10,  tit  18, 
law  1.  Project  of  1882,  arts.  858,  859,  862,  par.  1,  872.  Project  of  1851,  arts. 
692,  696,  702.  InstitucioiieB,  hook  2,  tit  20,  laws  4,  10;  id.,  hook  2,  tit  24, 
par.  1.  Part.  6,  tit  9,  laws  2,  3,  6,  10,  11,  13,  14,  15,  16,  17,  19,  20,  23,  24,  25, 
34,36,37,38,40,41,42,43,44;  id.  6,  tit  10,  law  2;  id.  6,  tit  11;  id.  7,  tit  10, 
law  10. 
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The  proof  that  the  testator  knew  that  the  thing  was  not  his  own 
falls  on  the  legatee. 

Col.  1164,  1166;  Chile,  1106,  1107;  Ouat.  870;  Uni.  870;  Mex.  3638. 

862.  When  the  testator  did  not  know  that  the  thing  he  bequeathed 
was  not  his^  the  bequest  shall  be  null  and  void. 

But  it  shall  be  valid^  if  he  acquires  the  things  after  the  execution 
of  the  testament. 

Col.  1166;  Chile.  1107. 

863.  A  legacy  to  a  third  party  of  a  thing  belonging  to  the  heir  or 
to  one  of  the  legatees  shall  be  valid,  and  they,  on  accepting  the  suc- 
cession, shall  deliver  the  thing  bequeathed  or  the  just  value  thereof^ 
under  the  limitation  established  in  the  following  article. 

The  provision  of  the  preceding  paragraph  is  understood  without 
damage  to  the  legitime  of  the  forced  heirs. 
Mez.  3649. 

864.  When  the  testator,  heir,  or  legatee  have  only  a  part  or  a  right 
in  the  thing  bequeathed,  the  legacy  shall  be  understood  as  limited 
to  such  part  or  right,  unless  the  testator  expressly  declares  that  he 
bequeathed  the  thing  integrally. 

Col.  1168;  Chile.  1110;  Mez.  3649. 

865.  A  legacy  of  things,  out  of  commerce,  is  null  and  void. 

Col.  1163;  ChUe,  1106;  Mez.  3640. 

866.  The  legacy  of  a  thing,  which  at  the  time  of  the  execution  of 
the  testament,  belonged  already  to  the  legatee,  even  when  another 
person  has  some  right  to  it,  shall  not  be  effectual. 

When  the  testator  expressly  orders  that  such  a  thing  should  be 
liberated  from  such  right  or  burden,  the  bequest  shall  be  valid  in 
that  respect. 

Col.  1164;  Chile.  1106;  Mez.  3570. 

867.  When  the  testator  bequeaths  something,  pledged  or  mort- 
gaged, for  the  security  of  an  exigible  (mature)  debt,  the  payment  of 
the  same  shall  fall  upon  the  heir. 

If  the  legatee  pays  such  debt  because  the  heir  has  not  done  so,  the 
legatee  shall  be  subrogated  in  the  place  and  right  of  the  creditor  to 
make  claim  against  the  heir  therefor. 

Any  other  lien,  either  perpetual  or  temporary,  with  which  the 
thing  bequeathed  is  burdened,  passes  together  witii  it  to  the  legatee, 
but,  in  both  cases,  the  rents  and  interests  or  charges  due,  up  to  the 
death  of  the  testator,  are  a  charge  upon  the  inheritance. 

Mex.  3654;  Uni.  871;  Chile.  1136.  1193. 
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868.  When  the  thing  bequeathed  is  subject  to  the  usufruct,  use,  or 
habitation,  the  legatee  is  obliged  to  respect  such  rights,  until  they  are 
lawfully  extinguished. 

Hex.  3556. 

869.  The  legacy  shall  not  be  effective : 

1.  When  the  testator  makes  such  alterations  in  the  thing 
bequeathed  that  it  does  not  retain  either  the  form  or  the  denomina- 
tion that  it  before  had. 

2.  When  the  testator  alienates,  under  any  title  or  cause  whatever, 
the  thing  bequeathed  or  a  part  of  it,  it  being  understood,  in  this 
last  case,  that  the  bequest  becomes  void  only  in  relation  to  the  alien- 
ated part.  When,  after  the  alienation,  the  thing  reverts  to  the  owner- 
ship of  the  testator,  even  by  nullity  of  the  contract,  the  bequest  shall 
not  be  valid,  after  such  fact;  unless  in  the  case  in  which  the  reacquisi- 
tion  is  made  under  a  contract  of  revertible  sale. 

3.  When  the  thing  bequeathed  perishes  in  whole,  during  the  life 
of  the  testator  or  after  his  death,  without  blame  on  the  part  of  the 
heir.  Nevertheless,  the  person  obliged  to  pay  the  legacy  shall  be  liable 
for  the  eviction,  if  the  thing  bequeathed  has  not  been  determined  in 
species  as  provided  in  article  860. 

CoL  1193;  Chile.  1135;  Uru.  903. 

870.  The  legacy  of  a  credit  against  a  third  party  or  of  the  remis- 
sion or  liberation  of  a  debt  of  the  legatee,  shall  be  effectual  only  in 
that  part  of  the  credit  or  of  the  debt,  yet  existing  at  the  time  of  the 
death  of  the  testator. 

In  the  first  case,  the  heir  shall  fulfill  his  duty  by  assigning  to  the 
legatee  all  the  actions  he  may  have  against  the  debtor. 

In  the  second,  by  giving  to  the  legatee  the  full  release,  if  he  asks 
for  it. 

In  both  cases,  the  legacy  shall  comprise  the  interests  on  the  credits 

or  the  debts  due  to  the  testator,  at  the  time  of  his  death. 

Col.  1185,  1187,  1188;  Chile,  1127,  1129,  1130;  Guat.  872;  Uru.  876;  Mex. 
3559. 

871.  The  legacy,  to  which  the  preceding  article  refers,  is  made 
void  when  the  testator,  after  having  made  it,  judicially  demands  from 
the  debtor  the  payment  of  such  debt,  even  when  the  payment  has  not 
been  made  at  the  time  of  the  death. 

By  the  legacy  made  to  the  debtor  of  a  thing  pledged,  it  is  understood 
that  only  the  right  of  pledge  is  remitted. 
CoL  1186,  1187;  Chile,  1128.  1129;  Uru.  877;  Mcx.  3560. 
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872.  The  generic  legacy  of  liberation  or  remission  of  debts  com- 
prises those  existing  at  the  time  of  the  execution  of  the  testament,  and 
cot  subsequent  ones. 

Col.  1188;  Chile,  1130;  Uru.  878;  Guat.  872;  Hex.  3566. 

873.  A  legacy  made  to  a  creditor  shall  not  be  imputed  in  payment 
of  his  credit,  unless  the  testator  so  expressly  declares. 

In  such  case,  the  creditor  shall  have  a  right  either  to  collect  the 
excess  of  the  credit  or  of  the  legacy. 

Col.  1189;  Chile,  1131;  Guat.  874;  Uru.  880;  Hex.  3567. 

874.  In  alternative  legacies,  the  provisions  made  for  obligations  of 
the  same  kind  shall  be  observed,  excepting  the  modifications  made  by 
the  express  will  of  the  testator. 

Chile,  1117;  Col.  1175;  Uru.  889;  Guat  871. 

876.  A  legacy  of  generic  personal  property  shall  be  valid,  although 
there  may  not  be  things  of  the  same  kind  in  the  estate. 

A  legacy  of  an  undetermined  parcel  of  real  property  shall  be  valid, 
only  if  there  are  things  of  the  same  kind  in  the  estate. 

The  heir  shall  have  the  option,  and  may  fulfill  his  duty  by  giving  a 
thing  which  may  not  be  either  of  inferior  or  superior  quality. 

Guat.  871;  Uru.  888;  Mex.  3544;  Col.  1173,  1174;  Chile,  1116,  1116. 

876.  Whenever  the  testator  expressly  leaves  an  option  to  the  heir 
or  to  the  legatee,  the  former  may  give  or  the  latter  may  select  what 
he  may  consider  best. 

Col.  1175;  Chile,  117;  Uru.  889;  Mex.  3546. 

877.  When  the  heir  or  legatee  cannot  make  the  election,  in  case 
of  it  having  been  granted  to  him,  his  right  shall  pass  to  the  heir, 
but  the  choice  once  made  shall  be  irrevocable. 

Col.  1176;  Chile,  1117. 

878.  When  the  thing  bequeathed  belonged  to  the  legatee  at  the 
date  of  the  will,  the  legacy  is  void,  even  when  it  has  been  alienated 
afterwards. 

When  the  legatee  has  acquired  it  by  lucrative  title,  after  said  date, 
he  can  claim  nothing  for  it,  but  when  the  acquisition  has  been  made 
by  an  onerous  title,  he  can  claim  from  the  heir  an  indemnity  for 
what  he  may  have  given  for  acquiring  it. 

Mex.  3590;  Chili.  1106;  Col.  1165. 

879.  A  legacy  for  education  subsists  until  the  legatee  is  of  age. 
That  for  support  lasts  during  the  life  of  the  legatee,  unless  the 

testator  has  otherwise  disposed. 
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When  the  testator  has  not  assigned  any  sum  for  said  legacies,  they 
shall  be  fixed  in  accordance  with  the  position  and  condition  of  the 
legatee  and  the  amount  of  the  inheritance. 

When  the  testator  was,  during  his  life,  in  the  habit  of  giving  to  the 
legatee  a  certain  sum  of  money  or  other  things  by  way  of  support,  the 
legacy  shall  be  considered  of  an  equal  sum,  imless  it  is  greatly  dis- 
proportionate with  the  amount  of  the  estate. 

Col.  1192;  Chile,  1134;  Mex.  358. 

880.  When  a  periodical  pension  or  a  certain  sum,  either  annual, 
monthly,  or  weekly  is  bequeathed,  the  legatee  may  claim  that  of  the 
first  term,  as  soon  as  the  testator  dies,  and  those  of  the  following  at 
the  beginning  of  each  of  them,  without  any  right  of  reimbursement, 
even  when  the  legatee  dies  before  the  expiration  of  the  term  begun. 

CoL  1418;  ChUe,  1361;  Mex.  3585;  Uru..876. 

881.  A  legatee  acquires  a  right  to  the  pure  and  simple  legacies  from 
the  death  of  the  testator,  and  transmits  it  to  his  heirs. 

CoL  1176;  ChUe,  118;  Uru.  898;  Guat.  877. 

882.  When  the  bequest  is  of  a  thing  specific  and  determined 
belonging  to  the  testator,  the  legatee  acquires  the  property  thereof 
upon  the  death  of  the  testator,  and  makes  the  pending  fruits  or  rents 
his  own,  but  not  those  which  were  due  and  unpaid  before  said  death. 

The  thing  bequeathed  shall,  from  the  same  moment  (of  said  death), 
be  at  the  risk  of  the  legatee  who,  therefore,  shall  bear  its  loss  or 
impairment,  and  he  shall  also  be  benefited  by  any  increase  or  improve- 
ment thereof. 

Gnat.  877;  Urn.  898;  Mex.  363. 

888.  The  thing  bequeathed  shall  be  delivered  (to  the  legatee)  with 
all  its  accessories  and  in  the  condition  in  which  it  is  at  the  death  of  the 
testator. 

Max.  3611 ;  Uru.  891. 

884.  When  the  bequest  is  not  of  a  specific  and  determined  thing, 
but  generic  or  of  quantity,  its  fruits  and  interests  shall  belong  to  the 
legatee  from  the  death  of  the  testator,  if  the  testator  expressly  so 
ordered. 

GoL  1395;  Chile.  1338;  Guat.  778. 

886.  The  legatee  cannot  occupy  the  thing  bequeathed  of  his  own 
authority,  but  he  shall  ask  the  heir  or  the  executor,  when  the  latter 
ifl  authorized  to  give  it,  for  its  delivery  and  possession. 

CoL  1347;  Chile,  1290;  Mex.  3609;  Guat.  877;  Uru.  900. 
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886.  The  heir  shall  deliver  the  same  thing  bequeathed,  if  he  is 
able  to  do  so  and  he  does  not  comply  with  this  duty  by  paying  for  its 
value. 

Legacies  in  cash  shall  be  paid  in  cash,  even  if  there  is  none  in  the 
estate. 

The  necessary  expenses  for  the  delivery  of  the  thing  bequeathed 
shall  be  at  the  charge  of  the  estate,  but  without  injury  to  the  legitifne, 

Uru.  001;  Hex.  3313;  Col.  1432;  Chile,  1375. 

887.  When  the  assets  of  the  estate  are  not  sufficient  to  cover  all  the 
legacies,  payment  shall  be  made  in  the  following  order: 

1.  Remuneratory  legacies. 

2.  Legacies  of  things,  certain  and  determined,  forming  a  part  of 
the  estate. 

3.  Legacies  declared  by  the  testator  as  preferred. 

4.  Those  for  support. 

5.  Those  for  education. 

6.  All  others  pro  rata. 

Hex.  3617. 

888.  When  the  legatee  cannot  or  does  not  wish  to  accept  the 
bequest,  or  for  any  cause  this  may  not  be  effectual,  it  shall  be  merged 
into  the  whole  of  the  estate,  excepting  in  cases  of  substitution^  and 
rights  of  accretion. 

Guat.  891;  Uru.  905. 

889.  A  legatee  cannot  accept  a  part  of  the  legacy  and  repudiate 
the  other  part,  when  the  latter  is  onerous  to  him. 

If  he  dies  before  accepting  the  legacy,  leaving  several  heirs,  one 
of  them  can  accept  and  another  can  repudiate  the  part  belonging  to 
him  in  the  legacy. 

Guat.  875;  Mex.  3596;  Uni.  906;  Col.  1285;  Chile,  1228. 

890.  A  legatee  of  two  legacies,  one  of  which  is  onerous,  cannot 
renounce  this  one  and  accept  the  former.  When  both  are  onerous  or 
gratuitous,  he  is  free  to  accept  all  of  them  or  repudiate  any  one  he 
wishes. 

The  heir,  who  is  at  the  same  time  a  legatee,  may  renounce  the 
inheritance  and  accept  the  legacy  or  renounce  the  latter  and  accept 
the  former. 

Mex.  3598;  Guat.  707. 

891.  When  all  the  inheritance  is  distributed  in  legacies,  the  debts 
and  burdens  of  the  same  shall  be  charged  to  the  legatees  pro  rata 
according  to  their  shares,  unless  the  testator  has  provided  otherwise. 

CoL  lil9;  Chile,  1362;  Uru.  902;  Mex.  3616;  Guat.  896. 
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SECTION  ELEVENTH. 
Executors  (albaceas   6  testamentarios).* 

Article  892.  A  testator  may  appoint  one  or  more  executors. 

Ouat.  904;  Uni.  926;  Col.  1327;  Chile,  1270;  Mez.  3675. 

• 

898.  A  person,  who  has  no  capacity  to  obligate  himself,  cannot  be 
executor. 

A  married  woman  may  be  an  executrix  with  the  permission  of  her 
husband;  and  such  permission  shall  not  be  necessary  when  she  is 
legally  separated  from  him. 

A  minor  cannot  be  executor,  even  with  the  authorization  of  the 
father  or  guardian. 

Guat.  906;  Mex.  3684;  Uru.  928;  Col.  1329;  Chile,  1272. 

894.  Executors  may  be  general  or  special.  In  any  case,  executors 
can  be  appointed,  either  severally,  successively  or  conjointly. 

Hex.  3690;  Guat.  904. 

895.  When  the  executors  are  appointed  severally,  every  act  shall 
be  made  by  all  of  them  together  in  order  that  it  may  be  valid,  and 
shall  be  valid  also  when  done  by  one  of  them,  legally  authorized  by 
the  others;  and,  in  case  of  discord,  when  the  act  has  been  agreed  to  by 
the  majority. 

Col.  1338;  Chile,  1289;  Guat.  905;  Mex.  3692;  Uru.  934. 

896.  In  case  of  extreme  urgency,  one  of  the  several  executors  may 
do,  upon  his  personal  responsibility,  such  acts  as  may  be  necessary, 
giving  notice  thereof  immediately  to  the  others. 

Hex.  3693. 

897.  When  a  testator  does  not  clearly  provide  about  the  appoint- 
ment of  conjoint  executors  nor  determine  the  order  in  which  they  are 
to  discharge  their  function,  it  shall  be  understood  that  they  have  been 
appointed  severally,  and  they  shall  discharge  their  duties  in  the  form 
prescribed  by  the  two  preceding  articles. 

Col.  1338;  Chile.  1281;  Uru.  935;  Guat.  995. 

888.  Executorship  is  a  voluntary  charge,  and  it  shall  be  under- 
8t(K)d  as  accepted,  if  the  person  appointed  does  not  excuse  himself 

*  Digesto,  book  17,  tit.  1,  law  67.  Fuero  Real,  book  3,  tit.  5,  law  7.  Project 
of  1882,  arts.  895,  896,  897,  898,  899,  900,  901,  902,  904,  908,  909,  911.  914. 
Pirojecto  of  1861,  arts.  730,  737,  740.    Part.  6,  tit.  10,  laws  1,  2,  3,  4,  6,  8. 
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within  six  days  next  following  the  one  on  which  he  has  received 
notice  of  bis  appointment  or  if  be  was  already  aware  of  it  during 
the  BIX  days  next  following  that  on  which  he  knew  of  the  death  of 
testator. 

Guat.  907;  Uru.  931;  Mei:.  3676;  Col.  1334;  Clule,  1277,  971. 

898.  An  executor  who  accepts  this  charge  ie  bound  to  comply  with 
its  duties;  but  he  may  renounce  it  alleging  a  cause  which  may  be  just 
in  the  prudent  judgment  of  the  court. 

Col.  1336;  Chile,  1278;  Quat.  907. 

900.  An  executor  who  does  not  accept  the  charge  or  renonncee  it, 
without  a  just  cause,  ehall  lose  what  the  testator  baa  left  him,  but 
always  without  prejudice  to  the  right  which  he  has  to  the  legitime. 

CoL  1334;  Chile.  1277;  Uru.  931;  Hex.  3690. 

901.  Executors  shall  have  all  the  powers  expressly  granted  to  tJiem 
by  the  testator  and  which  are  not  contrary  to  law. 

Col.  1363;  Chile.  1301;  Hex.  3605. 

902.  When  the  testator  has  not  specially  determined  the  powers 
of  the  executors,  they  shall  have  the  following: 

1.  To  dispose  and  pay  the  suffrages  and  funeral  expenses  of  the 
testator  in  accordance  with  the  dispositions  made  by  the  same  in  bis 
testament,  and,  in  default  of  them,  according  to  the  custom  of  the 
place. 

Z.  To  pay,  with  the  knowledge  and  consent  of  the  heir,  the  cash 
legacies. 

3.  To  look  carefully  after  the  execution  of  whatever  more  has  been 
ordered  in  the  testament,  and  maintain,  when  just,  its  validity  in  and 
out  of  court. 

4.  To  take  the  necessary  precautions  for  the  preservation  and  cus- 
tody of  the  property,  with  the  intervention  of  the  heirs  present. 

Col.  1341,  1342,  1343,  134S,  1347,  1348;  Chile,  12S4,  1Z8S,  1260,  12S8,  1290, 
1201;  Mfx.  3700;  Uru.  030;  Ouat.  006. 

903.  When  the  estate  has  not  cash  enough  for  the  payment  of 
funeral  (expenses)  and  legacies,  and  the  heirs  do  not  contribute  their 
own  money  therefor,  the  executors  shall  endeavor  to  sell  the  persona] 
property,  and,  if  this  is  not  enough,  the  real  property  with  the  inter- 
in  of  the  heirs. 

en  a  minor,  absentee,  corporation  or  public  institution  has  any 
Bt  in  the  estate,  the  sale  of  the  property  shall  be  made,  under 
irmalities  provided  by  the  laws  for  such  cases. 
1360;  Chile.  1203;  Ouat  018;  Meat.  3720. 
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904»  An  executor,  for  whom  the  testator  has  not  fixed  the  term, 
shall  comply  with  his  charge  within  a  year,  to  he  counted  from  his 
acceptance,  or  from  the  determination  of  the  law  suit  which  may  be 
instituted  about  the  validity  or  the  nullity  of  the  testament  or  of  any 
one  of  its  provisions. 

Ouat.  914;  Uru.  954;  Col.  13(K);  Chile,  1303;  Mex.  3727. 

905,  If  the  testator  desires  to  extend  the  legal  term,  he  shall  ex- 
pressly fix  the  time  for  the  extension.  When  he  has  not  done  so,  it 
shall  be  understood  that  the  term  is  extended  for  one  year. 

When,  after  the  expiration  of  this  extension,  the  w^ill  of  the  testator 
has  not  yet  been  complied  with,  the  Judge  may  grant  another  one  for 
the  time  which  may  be  necessar}'',  in  view  of  the  circumstances  of  the 
case. 

Mex.  a728;  Uru.  954;  Col.  1362;  Chile,  1305;  Guat.  915. 

906«  The  heirs  and  legatees  may,  by  common  agreement,  extend 
the  term  of  the  executorship  for  the  time  they  deem  necessary;  but,  if 
the  agreement  is  only  that  of  a  majority,  the  extension  shall  not  exceed 
one  year. 

Mex.  3729. 

907.  Executors  shall  render  to  the  heirs  an  account  of  their  charge. 
When  they  have  been  appointed  not  to  deliever  the  property  to 

specified  heirs,  but  to  invest  or  distribute  it  in  the  form  provided  by 
the  testator  in  the  cases  allowed  by  law,  they  shall  render  their  ac- 
counts to  the  Judge. 

Any  disposition  of  the  testator,  contrary  to  this  article,  shall  be 
null  and  void. 

Uru.  958;  Guat.  917;  Mex.  3726;  Col.  1366;  Chile.  1309. 

908.  Executorship  is  a  gratuitous  charge.  However,  the  testator 
may  designate  the  executors,  the  compensation  which  he  may  con- 
sider convenient;  all  of  this  without  injury  to  the  rights  which  they 
may  have  to  collect  whatever  may  belong  to  them  for  their  work  in 
the  distribution  or  for  any  other  professional  services. 

When  the  testator  bequeathes  or  designates  conjointly  any  com- 
pensation for  the  executors,  the  shares  of  those,  who  do  not  accept 
the  charge,  shall  accrue  to  those  who  shall  discharge  it. 

Col.  1359;  Chile.  1302;  Guat.  919. 

909.  Executors  cannot  delegate  their  charge,  unless  they  have  ex- 
press authority  from  the  testator  for  so  doing. 

910.  Executorship  is  determined  by  the  death,  impossibility,  re- 
nunciation, or  removal  of  the  executor,  and  by  the  lapse  of  the  term 
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fixed  by  the  testator,  by  law,  and,  in  certain  eases,  by  the  parties 
concerned. 

Uru.  933;  Mex.  3699;  Guat.  911;  Col.  1337;  Chile.  1280. 

911.  In  the  cases  of  the  preceding  article  and  when  the  executor 
has  not  accepted  the  charge,  the  execution  of  the  will  of  the  testator 
shall  devolve  upon  the  heirs. 

Guat.  902;  Col.  1328;  Chile.  1271;  Ura.  927;  Mex.  3679. 

CHAPTER  THIRD. 
Intestate  succession."^ 

SECTION  FIRST. 
^  General  provisions. 

Article  912.  Legitimate  succession  takes  place: 

1.  When  a  person  dies  without  a  testament,  or  under  a  void  testa- 
ment or  under  one  which  afterwards  has  lost  its  validity. 

2.  When  the  testament  does  not  contain  the  institution  of  heir  in 
the  whole  estate  or  in  a  part  of  it  or  does  not  dispose  of  all  that  be- 
longs to  the  testator.  In  this  case  the  legitimate  succession  shall 
take  place  only  in  regard  to  the  part  of  the  estate  of  which  the  testa- 
tor has  not  disposed. 

3.  When  the  condition  imposed  for  the  institution  of  heir  is  not 
complied  with  or  when  the  heir  dies  before  the  testator  repudiates  the 
inheritance,  without  having  a  substitute,  and  there  is  no  right  of  ac- 
cretion. 

4.  When  the  heir  instituted  is  incapable  to  succeed. 

Uru.  973;  Mex.  5840;  Chile,  980;  Col.  1037. 

913,  In  default  of  testamentary  heirs,  the  law  gives  the  inheritance, 
according  to  the  following  rules,  to  the  legitimate  and  natural  rela- 
tives of  the  decedent,  to  the  widower  or  widow,  or  to  the  State. 

Guat.  950;  Chile.  983;  Col.  1040. 

914.  Provisions  about  incapacity  to  succeed  by  testament  equally 
apply  to  intestate  successions. 

Uru.  974;  Mex.  3841;  Chile.  977;  Col.  1034. 

1 " 

•  Digesto,  book  29,  tit.  29,  law  39.  Part.  6,  tit.  13,  int.  Part.  6,  tit.  7,  law 
13;  id.  6,  tit.  13,  law  1.  Nov.  Recop.,  book  10,  tit.  6,  law  8;  id.,  book  10, 
tit  18,  law  1;  id.,  book  10.  tit.  20.  law  1. 
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SECTION  SECOND. 

Relationship.  * 

Article  916.  The  proximity  of  relationship  is  determined  by  the 
nuinbeT  of  generations.    Each  generation  forms  a  degree. 
Uru.  977;  Guat  962;  Chile,  27;  Col.  37. 

916.  A  series  of  degrees  forms  the  line  which  may  be  either  direct 
or  collateral. 

A  direct  line  is  one  constituted  by  a  series  of  degrees  among  per- 
sons descending  one  from  the  other. 

A  collateral  line  is  that  constituted  by  a  series  of  degrees  among 
persons  not  descending  one  from  the  other^  but  proceeding  from  a 
conunon  trunk.  ^ 

Gtwt.  3850;  Mex.  193;  Uru.  977;  Col.  41;  Chile,  27. 

917.  The  right  line  is  either  descendant  or  ascendant. 

The  first  joins  the  head  of  the  family  with  those  descending  from 
him. 
The  second  joins  a  person  to  those  from  whom  he  descends. 

Mex.  195;  Col.  43;  Guat.  964;  Uru.  978. 

918.  In  the  lines^  as  many  degrees  are  counted  as  there  are  genera- 
tions or  persons^  deducting  the  progenitor. 

In  the  right  line  the  ascent  is  made  only  to  the  trunks  thus  the 
son  is  one  degree  distant  from  the  father,  two  from  the  grandfather, 
and  three  from  the  great-grandfather. 

In  the  collateral  line,  the  ascent  is  made  up  to  the  common  trunk, 
and  then  a  descent  is  made  down  to  the  person  with  whom  the  compu- 
tation is  made.  On  account  of  this  reason,  the  brother  is  two  degrees 
distant  from  the  brother,  three  from  the  uncle,  brother  of  his  father 
or  mother,  four  from  the  first  cousins,  and  so  forth. 

Guat.  976;  Mex.  196;  Uru.  978;  Col.  3746;  ChUe,  27. 

919.  The  computation,  stated  in  the  preceding  article,  governs  in 
all  matters,  except  in  those  which  have  relation  to  the  impediments 
to  canonical  marriage. 

Guat.  966;  ChUe.  34;  Mex,  197.  3850;  Uru.  978. 

*THgesto,  book  38,  tit.  9;  id.,  book  38,  tit.  10,  law  10,  par.  10.  Part.  4, 
tit  6,  laws  1,  2,  3;  id.  6,  tit.  13,  laws  2,  3,  5,  6.  Fuero  Real,  book  3,  tit.  1. 
l»w  7;  id.,  book  3,  tit.  6,  law  1.  Novela,  127,  118,  chap.  3,  par.  1.  Project  of 
1B51,  art.  759.    Fuero  Juzgo,  book  4,  tit.  1 ;  id.,  book  4,  tit.  2,  laws  4,  10. 
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920.  Double  or  whole  blood  relationship  is  the  relation  in  the 
father's  and  mother's  line  at  the  same  time. 

Guat.  955;  Chile.  990;  Mex.  3877. 

921.  In  every  inheritance,  the  relative  nearest  in  degree  excludes 
the  farther  one,  except  in  the  cases  in  which  the  right  of  representa- 
tion takes  place. 

The  relatives,  who  are  in  the  same  degree,  shall  inherit  in  equal 
shares,  with  exception  of  what  is  provided  in  article  949  about  re- 
lationships of  whole  blood. 

Mex.  3S46. 

922.  When  there  are  several  relatives  in  the  same  degree  and  one 
or  some  of  them  do  not  wish  or  cannot  succeed,  his  portion  shall  ac- 
crue to  the  others  of  the  same  degree,  without  affecting  the  right  of 
representation  when  it  takes  place. 

Hex.  3846. 

923.  When  the  inheritance  is  repudiated  by  the  nearest  relative,  if 
he  is  a  single  one,  or  by  all  the  nearest  relatives,  called  by  law,  if  there 
are  several,  then  those  of  the  following  degree  shall  inherit  in  their 
own  right,  without  being  able  to  represent  those  repudiating  the  in- 
heritance. 

Mex.  3849. 

SECTION"  THIED. 
Representaiion.'^ 

Article  924.  The  right  which  the  relatives  of  a  person  have  to  suc- 
ceed him  in  all  the  rights  which  he  should  have  had,  if  alive,  or  if  he 
had  been  able  to  inherit,  is  called  right  of  representation. 

Mex.  3S52;  Gnat.  951;  Chile,  984;  Col.  1041. 

925.  The  right  of  representation  shall  always  take  place  in  the 
direct  descending  line,  but  never  in  the  ascending. 

In  the  collateral  line,  it  shall  take  place  only  in  favor  of  the  chil- 
dren of  brothers,  whether  they  are  of  the  whole  or  half  blood. 

Uni.  983;  Guat.  962;  Chile,  986;  Col.  1041. 

926.  Whenever  the  inheritance  is  taken  by  representation,  the  dis- 
tribution of  the  estate  shall  be  made  in  stirpes:    Thus  the  representa- 

•Part.  6,  tit.  13,  laws  3,  4,  5.  Nov.,  118,  chaps.  1,  2.  Fuero  Juzgo,  book  4, 
tit.  2,  laws  2,  6.  Fuero  Real,  book  3,  tit.  6,  laws  1,  13.  Nov.  Recop.,  book  10, 
tit.  20,  law  2.    Projects  of  1851,  of  1882,  arts.  752,  938,  930. 
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tive  or  representatives  shall  inherit  no  more  than  that  which  the 
party  represented  would  inherit,  if  alive. 

Guat.  763;  Col.  1042;  Chile.  985;  Uni.  985. 

927.  When  children  of  one  or  more  brothers  of  the  decedent  sur- 
vive, they  shall  succeed  the  latter  by  representation,  if  their  uncles 
also  sxirvive,  but  if  they  alone  survive,  they  shall  inherit  in  equal 
shares. 

Urn.  080;  Mez.  3784. 

928.  The  right  of  representing  a  person  is  not  lost  by  having,  re- 
nounced the  inheritance. 

Uru.  986;  Guat.  766;  Col.  1044;  Chile,  987;  Mex.  3868.  ^ 

929.  A  living  person  cannot  be  represented,  unless  in  cases  of  dis- 
inheritance or  incapacity. 

Col.  1044;  Chile.  987;  Uru.  986;  Hex.  3861. 

CHAPTER  FOUETH. 
Order  of  succession  according  to  diversity  of  lines. 

SECTION"  FIRST. 
Descending  direct  line.* 

Article  930.  Succession  goes,  in  the  first  place,  to  the  descending 
direct  line. 

Uru.  987;  Chile,  988;  Guat.  961;  Mex.  3860;  Col.  1046. 

931.  Legitimate  children  and  their  descendants  succeed  the  parents 
and  other  ascendants,  without  distinction  of  sex  or  age,  and  even  if 
they  come  from  different  marriages. 

Uru.  987;  Guat.  951;  Mex.  3680;  Col.  1046;  Chfle,  988. 

932.  The  children  of  the  decedent  shall  always  inherit  from  him 
in  their  own  rights,  dividing  the  inheritance  in  equal  shares. 

Uru.  981;  Guat.  961;  Mex.  3861. 

933.  The  grandchildren  and  other  descendants  shall  inherit  by  right 
of  representation,  and  if  one  of  them  has  died  leaving  several  heirs, 
the  portion  belonging  to  him  shall  be  distributed  among  such  heirs 
in  equal  shares. 

■  II    I     Ml  i  ■  ^ 

*  Part.  6,  tit.  13,  law  3.  Novela,  118,  chap.  1.  Fuero  Ju2go,  book  4,  tit.  2, 
laws  1,  2.    Fuero  Beal,  book  3,  tit  6,  laws  1«  7.  10. 
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934.  If  there  are  children  and  descendants  of  other  deceased  chil- 
dren, the  former  shall  inherit  in  their  own  rights,  and  the  latter  by 
right  of  representation. 

Uru.  086;  Guat.  951;  Mex.  3862. 

SECTION  SECOND. 

Ascending  direct  line* 

Article  936,  In  default  of  legitimate  children  and  descendants  of 
the  decedent,  his  ascendants  shall  inherit  from  him,  excluding  col- 
laterals. 

Guat  052;  Col.  1046;  Chile.  080;  Uru.  088;  Mex.  3868. 

936.  The  father  and  mother,  if  living,  shall  inherit  share  and  share 
alike.  . 

When  only  one  of  them  survives,  this  one  shall  take  all  the  son's 
inheritance. 

937.  In  default  of  mother  or  father,  the  ascendants,  nearest  in  de- 
gree, shall  inherit. 

If  there  are  some  of  equal  degree  belonging  to  the  same  line,  they 
fihall  share  the  inheritance  in  capita;  if  they  are  of  different  lines  but 
of  equal  degree,  one-half  shall  belong  to  the  paternal,  and  the  other 
half  to  the  maternal  ascendants.  In  each  line  the  division  shall  be 
made  in  capita. 

Mex.  3870. 

938.  The  provisions  of  the  two  preceding  articles  are  understood 
without  prejudice  to  what  is  ordered  by  articles  811  and  812,  which 
are  applicable  to  intestate  and  testamentary  successions. 

SECTION  THIED. 

Recognised  natural  children.] 

Article  939,  In  default  of  legitimate  descendants  and  ascendants, 
natural  children  legally  recognized,  and  those  legitimated  by  Boyal 
Concession  shall  succeed  the  decedent  in  the  whole  inheritance. 

Guat.  060;  Uru.  088;  Chile.  880;  Col.  1046. 

940.  When,  together  with  the  natural  or  legitimated  children,  con- 
cur descendants  of  another  deceased  natural  or  legitimated  child,  the 

*  Toro,  law  6.  Fuero  Juzgo,  book  4,  tit.  2,  laws  2,  3,  6.  Fuero  Real,  book 
3,  tit.  6,  law  1.    Part.  6,  tit.  13,  law  4.    Project  of  1851,  art.  765. 

t  Part.  6,  tit.  13,  laws  8,  11,  12.  Toro,  laws  0,  10,  12.  Project  of  1882,  arts. 
940,  050,  051.  052,  053.    Project  of  1851,  arts.  748,  740. 
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former  snail  succeed  by  their  own  rights  and  the  latter  by  right  of 
representation. 

Guat.  970;  Hex.  3864. 

941.  The  hereditary  rights,  granted  by  the  two  preceding  articles 
to  a  natural  or  legitimated  child,  shall  be  transmitted  upon  its  death 
to  its  descendants,  who  shall  inherit  from  their  deceased  grandfather 
by  right  of  representation. 

942.  In  case  that  there  are  legitimate  descendants  and  ascendants, 
the  natural  and  legitimate  children  shall  take  from  the  inheritance 
only  the  portion  granted  to  them  by  articles  840  and  841. 

943.  Natural  and  legitimated  children  have  no  rights  to  succeed 
intestate  the  legitimate  children  and  relatives  of  the  father  or  mother 
who  have  recognized  them;  nor  shall  such  children  or  relatives  in- 
herit from  the  natural  or  legitimated  child. 

Chile.  003;  CoL  1050;  Gnat.  980;  Mex.  3880. 

944.  When  the  recognized  natural  or  legitimated  child  dies  with- 
out leaving  issue,  either  lawful  or  recognized  by  it,  the  father  or 
mother  who  recognized  it  shall  inherit  its  whole  estate,  and  if  both 
recognized  it  and  are  alive,  they  shall  inherit  from  it  in  equal  shares. 

Mex.  3479;  Uru.  991;  Guat.  973;  Col.  1050;  Chile,  993. 

945.  In  default  of  natural  ascendants,  the  natural  and  legitimated 
children  shall  be  succeeded  by  their  natural  brothers,  according  to 
the  rules  established  for  legitimate  brothers. 


SECTION"  FOURTH. 

Successions  of  collaterals  and  of  consorts."^ 

Article  946.  In  default  of  the  persons  comprised  in  the  three  pre- 
ceding sections,  collateral  relations  and  consorts  shall  inherit  in  the 
order  established  in  the  following  article. 

Uru.  089;  Mex.  3875;  Guat.  954;  Chile,  550;  Col.  1047. 

947.  When  there  are  only  brothers  of  the  whole  blood,  they  shall 
inherit  in  equal  shares. 

Mex.  3876;  Guat.  954;  Chile,  990.  985;  Col.  1047;  Uru.  889. 

•Novela,  118,  chap.  3,  par.  1.  Part.  6,  tit.  13,  laws  5,  6.  Puero  Juzgo,  book 
4,  tit.  2,  laws  3,  5,  8,  10;  id.,  book  4,  tit.  2,  4,  law  5;  id.,  book  4,  tit.  5,  law  4. 
Fuero  Real,  book  3,  tit.  6,  laws  1,  11,  12,  13.  Toro,  law  8.  Law  of  May  16, 
1835. 
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948.  When  brothers  survive  with  nephews,  children  of  brothers  of 
the  whole  blood,  the  former  shall  inherit  in  capita,  and  the  latter  in 
stirpes. 

Guat.  954;  Chile,  990«  985;  Mez.  3876. 

949.  When  brothers  of  the  whole  blood  survive  with  brothers  of 
the  half  blood,  the  former  shall  take  a  portion  in  the  inheritance 
double  that  of  the  latter. 

Uru.  989;  Goat  955;  Hex.  3877. 

960.  When  there  are  only  brothers  of  the  half  blood,  some  on  the 
father^s  and  some  on  the  mother's  side,  all  shall  inherit  equal  por- 
tions, whatever  the  property  may  be. 

Mex.  3876;  CoL  1047;  ChUe.  990. 

961.  Children  of  brothers  of  the  half  blood  shall  take  in  capita  or 
in  stirpes,  according  to  the  rules  established  for  brothers  of  the  whole 
blood. 

Mex.  3881. 

962.  In  default  of  brothers  and  of  nephews,  children  of  said 
brothers,  be  they  or  not  of  the  whole  blood,  the  surviving  consort, 
not  separated  by  a  final  sentence  of  divorce,  shall  take  all  the  estate 
of  the  decedent. 

Mex.  3884;  Col.  1045;  Chile,  988. 

963.  When  there  are  brothers  or  children  of  brothers,  the  widow 
or  widower  shall  have  a  right  to  take,  in  concurrence  with  the  same^ 
the  portion  of  inheritance  in  usufruct  provided  in  article  837. 

964.  When  there  are  neither  brothers  or  children  of  brothers,  nor 
surviving  consort,  the  other  collateral  relatives  shall  succeed  in  the 
inheritance  of  the  decedent. 

They  shall  take  without  difference  of  line,  or  preference  among 
them  on  account  of  the  whole  blood. 

Col.  1049;  Chile«  992. 

966.  The  right  to  inherit  in  the  case  of  intestacy  shall  not  extend 
beyond  the  sixth  degree  of  relationship  in  the  collateral  line. 

Col.  1049;  Chile,  772;  Guat.  957;  Uru.  990;  Mex.  8875. 

SECTION  FIFTH. 
Inheritance  by  the  state* 

Article  966,  In  default  of  persons  having  a  right  to  succeed  in 

accordance  with  the  provisions  of  the  preceding  sections,  the  State 

»— ^— ^— ^—  -■  ■ 

*  Part.  16,  tit.  13,  law  6.  Law  of  May  16, 1835,  art.  2,  Nos.  3,  9,  10.  Project 
of  1861«  art.  784. 
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shall  inherit,  and  the  property  shall  be  destined  for  institutions  of 
beneficence  or  of  gratuitous  instruction,  in  the  following  order: 

1.  Municipal  institutions  of  beneficence  and  gratuitous  schools  of 
the  domicile  of  the  decedent.  , 

2.  Those  of  the  same  classes  in  the  province  of  the  decedent. 

3.  Those  of  beneficence  and  instruction  of  a  general  character. 

Col.  1051;  Guat  957;  XJru.  096;  Mex.  3891. 

967.  The  rights  and  obligations  of  institutions  of  beneficence  and 
instruction,  in  the  cases  of  the  preceding  articles,  shall  be  the  same 
that  other  heirs  may  have. 

Hex.  3802. 

968.  In  order  that  the  State  may  take  possession  of  the  property 
of  the  inheritance,  a  previous  judicial  declaration  has  to  be  made  by 
which  the  inheritance  shall  be  adjudged  to  the  State,  in  default  of 
legitimate  heirs.  '  I 

Uni.  997. 

CHAPTEE  FIFTH. 
Provisions  common  to  inheritance  by  testament  or  zjuithout  it. 

SECTION  FIEST. 

Precautions  to  be  adopted  when  the  widow  remains  in  a  pregnant 

condition."^ 

Article  969.  When  the  widow  believes  that  she  has  been  left  in  a 
pregnant  condition,  she  must  give  notice  to  those  having  in  the  in- 
heritance, rights  of  such  a  kind  that  they  shall  disappear  or  be  di- 
minished by  the  birth  of  a  posthumous  child* 

Chile.  108;  CoL  232;  Mex.  3803. 

960.  Interested  persons,  to  which  the  preceding  article  refers,  may 
ask  the  Municipal  Judge  or  the  Judge  of  the  First  Instance,  when 
there  is  one,  to  take  the  proper  measures  in  order  to  prevent  the 
supposition  of  parturition  or  to  accept  the  child  bom  as  viable,  when, 
in  truth,  it  is  not  so. 

The  Judge  shall  be  careful  that  the  measures  which  he  orders  to  be 
taken  shall  not  be  offensive,  either  to  the  modesty  or  to  the  liberty  of 
the  widow. 

Col.  226.  227 ;  Chile.  108.  102.  103 ;  Mex.  3804. 

•Part.  3,  tit.  14,  law  0;  id.  3,  tit.  22,  law  7;  id.  4,  tit.  23,  law  3;  id.  6,  tit. 
0»  laws  1,  17.  Fuero  Juzgo,  book  3,  tit.  6,  law  3.  Fuero  Real,  book  3,  tit.  6, 
law  3.  Penal  Code,  arts.  483,  484.  Project  of  1882,  art  070.  Digesto,  book 
25,  tit.  4,  laws  1,  2;  id.,  book  37,  tit.  0,  law  1,  pars.  14,  15. 
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961.  Whether  the  notice  stated  in  article  959  has  been  given  or 
not,  when  the  time  of  the  parturition  approaches,  the  widow  shall 
give  notice  of  this  fact  to  the  parties  interested.  They  shall  have  a 
right  to  appoint  a  person  in  whom  they  have  confidence  in  order  that 
he  may  aver  the  reality  of  the  delivery. 

When  the  person  appointed  is  rejected  by  the  widow,  one  shall  be 
appointed  by  the  Judge,  but  said  person  must  be  a  physician  or  a 
woman. 

Col.  226;  CMle.  102. 

962.  The  omission  of  these  fonnalities  shall  not  injure  the  legiti- 
macy of  the  parturition,  which,  when  contested,  may  be  proven  by 
the  mother  or  the  child  lawfully  represented. 

The  action  to  contest,  on  the  part  of  those  having  such  right,  is 
prescribed,  after  the  terms  specified  in  article  113. 

Chile,  104.  105.  108;  Col.  228.  220.  232;  Mex.  3002. 

963.  When  the  husband  has  recognized  by  a  document,  either  pub- 
lic or  private,  the  certainty  of  the  pregnancy  of  his  wife,  she  shall  be 
excused  from  giving  the  notice  provided  in  article  959,  but  she  shall 
be  subject  to  comply  with  the  provisions  of  article  961. 

Mex.  3808. 

964.  A  widow  who  remains  pregnant,  even  when  she  is  rich,  shall 
receive  support  from  the  estate,  taking  into  consideration  the  portion 
of  it  which  may  belong  to  the  posthumous  child,  if  he  is  bom  and  is 
viable. 

Col.  233;  Chile,  100;  Mex.  3800. 

966,  During  the  time  intervening,  until  the  parturition  arrives, 
or  until  certainty  is  established  that  it  cannot  take  place,  either  on 
account  of  a  miscarriage,  or  because  the  maximum  time  for  the  gesta- 
tion has  been  exceeded,  the  security  and  administration  of  the  estate 
shall  be  attended  to  in  the  form  provided  in  necessary  testamentary 
proceedings. 

Mex.  3005. 

966.  The  distribution  of  the  inheritance  shall  be  suspended  imtil 
the  parturition  or  marriage  takes  place,  or  the  lapse  of  time  shows  the 
widow  was  not  pregnant. 

An  administrator,  however,  may  pay  the  creditors  under  a  judicial 
order. 

Mex.  3007. 
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967,  After  the  delivery  or  miscarriage  has  taken  place  or  the  time 
of  gestation  has  elapsed^  the  administrator  of  the  estate  shall  cease 
in  his  charge,  and  shall  render  account  of  his  management  to  the 
heirs  or  their  lawful  representatives. 

SECTION  SECOND. 

Property  subject  to  reservation.'^ 

Article  968,  Besides  the  reservation  imposed  by  article  811,  the 
widower  or  widow  contracting  a  second  marriage  shall  be  obliged  to 
reserve  for  the  children  and  descendants  of  the  first,  the  ownership 
of  all  the  property  acquired  from  the  deceased  consort  by  will,  by  in- 
testate succession,  by  donation,  or  by  any  other  lucrative  title;  but  not 
his  or  her  half  of  the  conjugal  property. 

969.  The  provision  of  the  preceding  article  applies  to  property 
which  has  been  acquired,  under  the  titles  already  stated,  by  the  wid- 
ower or  widow  from  any  of  the  children  of  the  first  marriage,  or  that 
received  from  the  relatives  of  the  decedent  on  account  of  personal 
considerations  for  the  same. 

970.  The  obligation  to  reserve  shall  cease,  when  the  children  of  a 
marriage,  being  of  legal  age  and  having  a  right  to  the  estate,  have 
expressly  renounced  it,  or  when  the  things  in  question  have  been 
given  or  left  by  the  children  to  their  father  or  mother,  knowing  that 
they  had  married  a  second  time. 

971.  Reservation  shall  cease  when,  at  the  death  of  the  father  or 
mother  who  contracted  a  second  marriage,  there  remains  no  legiti- 
mate children  or  descendants  of  the  first  marriage. 

972.  Notwithstanding  the  obligation  to  reserve,  the  father  or 
mother,  married  a  second  time,  may  give  advantages  in  the  property, 
subject  to  reservation  (rescrvables),  to  any  of  the  children  or  descend- 
ants of  the  first  marriage,  as  provided  in  article  823. 

973.  When  the  father  or  mother  has  not  made  use  in  whole  or  in 
part  of  the  right  granted  to  them  in  the  preceding  article,  the  legiti- 
mate children  or  descendants  of  the  first  marriage  shall  succeed  to 
the  property  subject  to  reservation,  in  accordance  with  the  rules  pre- 

'  scribed  for  succession  in  the  descending  line,  even  when,  by  virtue  of 
a  testament,  he  or  she  should  have  unequally  inherited  from  the  first 
decedent  consort,  or  should  have  renounced  or  repudiated  his  or  her 
inheritance. 

•Fwero  Juzgo,  book  4,  tit.  5,  law  2.  Fuero  Real,  book  3.  tit.  2,  Jaw  1. 
Part.  5.  tit.  1.^,  law  26.  Toro,  laws  14,  15.  Project  of  1861,  art.  803.  Project 
of  1882,  art.  979.  Law  of  Mortgage,  arts.  168,  194,  201.  Novela,  2,  chap. 
2,  22,  chaps.  26,  29. 

20 
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The  son,  justly  disinherited  hy  the  father  or  by  the  mother,  shall 
/lose  all  right  to  the  reserration,  but,  if  he  has  legitimate  children  or 
-descendants,  the  provisions  of  ari^icle  857  shall  be  followed. 

974,  Conveyances  of  reserved  real  property  shall  be  valid  when 

made  by  the  surviving  consort,  before  contracting  a  second  marriage, 

under  the  obligation  to  secure,  from  the  moment  of  the  marriage,  the 

value  of  such  property  in  favor  of  the  children  and  descendants  of  the 

.first  marriage. 

976.  Conveyances  of  real  property,  subject  to  reservation,  made  by 
the  widower  or  widow,  after  contracting  a  second  marriage,  shall  sub- 
•sist  only  when,  at  his  or  her  death,  there  remains  no  legitimate  chil- 
idren  or  descendants  of  the  former  marriage;  this  without  conflict 
with  the  provisions  of  the  Law  of  Mortgage. 

976.  Conveyances  of  personal  property,  made  before  or  after  con- 
tracting a  second  marriage,  shall  be  valid,  but  always  under  the  obli- 
gation of  paying  an  indemnity  when  proper. 

977.  A  widower  or  widow,  on  contracting  a  new  marriage,  shall 
make  an  inventory  of  all  the  property  subject  to  reservation,  and  an- 
notate in  the  Registry  of  Property  that  such  real  property  is  subject 
to  reservation  in  accordance  with  the  provisions  of  the  Law  of  Mort- 
gage and  shall  have  the  personal  property  appraised. 

978.  A  widower  or  widow,  on  marrying  again,  is  alBo  bound  to 
secure  by  mortgage: 

1.  The  restitution  of  the  personal  property,  not  alienated,  in  the 
condition  in  which  it  was  at  the  time  of  the  death  of  the  decedent, 
when  it  was  paraphernalia  or  the  proceeds  from  an  unestimated 
dowry;  or  of  their  value,  if  they  arise  from  an  estimated  dowry. 

2.  The  payment  of  the  damages,  caused  or  which  may  be  caused 
by  his  or  her  fault  or  neglect. 

3.  The  return  of  any  sums  received  for  the  personal  property 
already  sold  or  the  delivery  of  the  value  it  had,  at  the  time  of  the 
alienation,  had  it  been  made  under  a  gratuitous  title. 

4.  The  value  of  the  real  property  validly  alienated. 

979.  The  provisions  of  the  preceding  article  for  the  second  mar- 
viage  shall  equally  control  the  third  and  subsequent  marriages. 

980.  The  obligation  to  reserve,  imposed  in  the  preceding  article, 
ifliall  apply  to  the  widower  or  widow,  who  though  not  having  con- 
tracted a  new  marriage,  may  afterwards  have  a  recognized  natural 
child  or  one  judicially  declared  as  such. 

.  Said  obligation  shall  be  effective  from  the  date  of  the  birth  of  such 
child. 
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SECTION  THIRD. 

Right  of  accretion.* 

Article  981.  In  legitimate  succession,  the  part  of  him  who  repudi- 
ated the  inheritance  shall  always  accrue  to  the  co-heirs. 

Hex.  3914;  Uru.  1006;  Guat.  831. 

982.  In  order  that  in  testamentary  succession  the  right  of  accre- 
tion may  take  place,  it  is  required: 

1.  That  two  or  more  persons  are  called  to  the  same  inheritance  or 
to  the  same  portion  of  it,  without  a  special  designation  of  shares. 

2.  That  one  of  the  appointees  dies  before  the  testator  or  renounces 
the  inheritance,  or  is  incapable  to  receive  it. 

Uru.  1007;  Mex.  3915;  Col.  1206;  Chile,  1147. 

983.  It  shall  be  understood  that  a  designation  has  been  made  by 
portion  only  in  case  that  the  testator  may  have  expressly  designated 
a  quota  to  each  heir. 

The  phrase  "  one-half  to  each,^'  or  "  in  equal  parts  ^^  or  any  other, 
although  specifying  aliquot  parts,  which  does  not  express  this  nu- 
merically or  by  such  marks  as  may  make  each  of  them  the  owner  of 
an  estate  severally,  does  not  exclude  the  right  of  accretion. 

Col.  1207;  Chile.  1148;  Uru.  1008;  Mex.  3926. 

984.  The  heirs,  to  whom  the  inheritance  accrues,  shall  succeed  in 
all  the  rights  and  obligations  which  would  have  belonged  to  the  one 
who  did  not  wish  or  could  not  receive  it. 

Col.  1211;  Chile.  1152;  Mex.  3920. 

985.  Among  forced  heirs,  the  right  to  accrue  shall  take  place  only 
when  the  part,  at  free  disposal,  is  left  to  two  or  more  of  them  or  to 
any  one  of  them  and  a  stranger. 

When  the  repudiated  part  is  the  legitime,  the  other  co-heirs  shall 
Bucceed  to  it  in  their  own  rights,  and  not  by  the  right  of  accretion. 

Hex.  3918. 

986.  In  testamentary  successions,  when  the  right  of  accretion  can- 
not take  place,  the  vacant  portion  of  the  heir  instituted,  for  whom  no 
substitute  has  been  appointed,  passes  to  the  lawful  heirs  of  the  testa- 
tor who  shall  receive  it  imder  the  same  charges  and  obligations. 

Mex.  3118. 

*DiMto,  book  32,  law  89.  Instituciones,  book  2,  tit.  20,  par.  8.  Part,  6, 
tit  6,  law  18;  id.  6,  tit  9,  law  33.  Nov.  Recop.,  book  10,  tit  18,  law  1.  Pro* 
ytd  of  1882,  art  994. 
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887.  The  right  of  accretion  shall  also  take  place  between  the  legir 
tees  and  the  usufructuaries  in  the  same  terms  established  for  heirs. 

Col.  1213;  Chile,  1154;  Mex.  3922;  Uni.  1009. 

SECTION  FOURTH. 

Acceptance  and  repudiation  of  the  inheritance* 

Article  888.  Acceptance  and  repudiation  of  the  inheritance  are 
acts  entirely  voluntary  and  free. 

Uru.  1013;  Guat.  847;  Mez.  3736;  Col.  1282;  Chile,  1225. 

888.  The  effects  of  the  acceptance  and  repudiation  shall  always 
relate  back  to  the  moment  of  the  death  of  the  person  whose  property 
is  inherited. 

Col.  1296;  Chile.  1239. 

880.  Acceptance  or  repudiation  of  the  inheritance  cannot  be  made, 
either  partially,  up  to  a  certain  term,  or  conditionally. 

Guat.  861;  Col.  1296;  Chile,  1239. 

881.  "No  person  can  accept  or  repudiate  an  inheritance,  unless  he 
is  certain  of  the  death  of  the  person  from  whom  he  is  to  inherit  and 
of  his  rights  to  the  inheritance. 

Col.  1283;  Chile.  1226. 

882.  Any  person  having  free  disposal  of  his  property  may  accept 
or  repudiate  an  inheritance. 

An  inheritance  left  to  minors  or  incapables  may  be  accepted  in 
the  form  provided  by  No.  10  of  article  259.  When  the  guardian  ac- 
cepts by  himself,  the  acceptance  shall  be  considered  as  made  under 
benefit  of  inventory. 

Acceptance  of  an  inheritance,  left  to  the  poor,  shall  pertain  to  the 
persons  appointed  by  the  testator  to  classify  them  and  distribute  the 
property,  and,  in  default  of  them,  to  those  designated  in  article  749, 
and  it  shall  also  be  understood  as  accepted  under  benefit  of  inventory. 

Guat.  848. 


•  Digest©,  book  2,  tit.  4,  law  2;  id.,  book  29,  laws  17,  79;  id.,  book  29,  tit.  2, 
laws  19,  20,  23,  29,  64,  93,  95;  id.,  book  50,  tit.  25,  law  51,  par.  2;  id., .book  50. 
tit.  15,  law  28;  id.,  book  50,  tit.  16,  laws  6,  70,  71,  par.  41,  77,  134;  id.,  book 
50,  tit.  17,  law  138.  Institueionea,  book  2,  tit.  19,  par.  2.  Nov.  Recop.,  book 
10,  tit.  18,  law  1.    Novela,  60,  chaps.  1,  115.    Codigo,  book  9,  tit.  9,  law  6.  .Part. 

1,  tit.  13.  law  15;  id.  3,  tit  18,  law  101;  id.  6,  tit.  3,  law  21;  id.  6,  tit.  6.  laws 

2.  6,  9,  10.  11^  12.  13.  15,  18.  19.  20;  id.  6,  tit.  14,  law  7;  id.  6.  tit.  19,  law  7; 
.  id.  7,  tit.  9,  law  13.    Toro,  law  54.    Penal  Code,  art.  548,  No.  5. 
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898.  The  lawful  representatives  of  associations,  corpomtionsy  and 
institations  having  capacity  to  acquire  can  accept  the  inheritance  left 
to  the  same;  but  for  repudiating  it  they  require  judicial  approval, 
after  the  Public  Attorney  has  been  heard. 

Guat.  840. 

994.  Public  official  institutions  can  neither  accept  nor  repudiate 
inheritimces  without  the  approval  of  the  government. 

995.  A  married  woman  can  neither  accept  nor  repudiate  an  inherit- 
ance, unless  with  permission  of  her  husband,  and,  in  his  default,  with 
the  approval  of  the  Judge. 

In  the  last  case,  the  property  of  the  conjugal  society,  already  exist- 
ing, shall  not  be  liable  for  the  debts  of  the  estate. 

996.  The  deaf  and  dumb,  knowing  how  to  read  and  write,  shall 
accept  or  repudiate  the  inheritance  personally  or  through  an  attor- 
ney. If  they  cannot  read  or  write,  their  guardian  shall  accept  it 
under  benefit  of  inventory,  subject  to  what  is  provided  in  article  218 
in  relation  to  such  disability. 

997.  Acceptance  and  repudiation  of  the  inheritance,  once  made, 
are  irrevocable,  and  can  be  contested  only  in  case  they  suffer  from 
any  of  the  vices  which  annul  the  consent,  or  when  an  unknown  testa- 
ment appears. 

Col.  1291,  1294;  Chile,  1234,  1237. 

998.  Inheritances  can  be  accepted  purely  and  simply  or  under  bene- 
fit of  inventory. 

Guat.  847. 

999.  Pure  and  simple  inheritances  may  be  either  express  or  tacit. 
Express  is  one  made  in  a  public  or  private  instrument.  Tacit  is  one 
made  by  acts,  which  necessarily  imply  a  will  to  accept,  or  acts  which 
no  one  should  have  a  right  to  execute  imless  in  the  capacity  of  an 
heir. 

Acts  of  mere  preservation,  or  provisional  administration  do  not 
imply  the  acceptance  of  the  inheritance,  if,  at  the  same  time,  the  title 
and  qualification  of  heir  have  tlot  been  assumed. 

Col.  1298:  Chile,  1241;  Guat.  851. 

1000.  An  inheritance  is  considered  as  accepted : 

1.  When  the  heir  sells,  donates  or  assigns  a  right  to  a  stranger,  to 
all  his  co-heirs  or  to  one  of  them  only. 

2.  "When  the  heir  renounces  it,  even  gratuitously,  for  the  benefit 
of  one  or  more  of  his  co-heirs. 

3.  When  he  renounces  it  for  a  consideration  in  favor  of  all  his  co- 
heirs indiscriminately,  but  when  this  renunciation  is  gratuitous  and 
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the  co-hein^  in  whose  fayor  he  makes  it,  are  those  to  whom  the  tUtmre 
renoimced  must  accrue,  the  inheritance  shall  not  be  considafed  as 
accepted. 

CoL  1287;  Chile.  1230. 

1001.  When  the  heir  repudiates  the  inheritance  to  the  damage  of 
his  own  creditors,  they  may  ask  the  Jndge  to  authorize  them  to  ac- 
cept it  on  behalf  of  the  latter. 

The  acceptance  shall  be  of  benefit  to  the  creditors  only  in  so  far  as 
it  coYcrs  the  amount  of  their  credits.  The  excess,  if  any,  shall  not 
belong,  in  any  case,  to  the  renouncer  but  shall  be  allotted  to  the  per- 
sons to  whom,  according  to  the  rules  of  this  Code,  it  may  belong. 

Guat.  864;  CoL  1295;  Chile.  1238. 

1002.  The  heirs,  who  have  subtracted  or  concealed  any  effects  of 
the  inheritance,  lose  the  right  to  renounce  it,  and  retain  only  the 
character  of  pure  and  simple  heirs  without  being  released  from  the 
penalties  which  they  may  have  incurred. 

Guat.  856;  Col.  1288;  ChUe,  1231. 

1008.  By  the  acceptance,  pure  and  simple,  or  without  benefit  of 
inventory,  the  heir  shall  be  liable  for  all  the  charges  of  the  estate, 
not  only  with  the  properties  of  the  same,  but  also  with  his  own. 

Guat.  853;  Chile.  1245;  Col.  1302. 

1004.  Until  nine  days  have  elapsed  from  the  death  of  the  person 
whose  inheritance  is  dealt  with,  no  action  can  be  instituted  against 
the  heir  to  compel  him  to  accept  or  repudiate  it. 

1005.  When  a  third  party  having  an  interest,  urges  in  a  suit  that 
the  heir  should  accept  or  repudiate  the  inheritance,  the  Judge  shall 
give  the  latter  a  term,  not  exceeding  thirty  days,  within  which  he 
shall  declare  his  intention,  warning  him  that,  in  case  he  does  not  do 
it,  the  inheritance  shall  be  considered  as  accepted. 

Guat.  857;  Col.  1289;  Chile.  1232. 

1006.  Upon  the  death  of  the  heir,  without  having  accepted  or  re- 
pudiated the  inheritance,  the  same  rights  he  had  are  transmitted  to 
his  heirs. 

Col.  1285;  Chile,  057,  1228. 

1007.  When  there  are  several  heirs  called  to  an  inheritance,  some 
of  them  may  accept  and  some  repudiate  it.  Every  one  of  the  heirs 
shall  enjoy  the  same  liberty  to  accept  it  purely  and  simply,  or  under 
benefit  of  inventory. 

Guat  850. 
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1008.  Bepudiation  of  an  inheritance  shall  be  made  by  a  public  or 
authentic  instrument  or  by  a  writ  presented  to  the  Judge,  competent 
to  take  cognizance  of  testamentary  or  intestate  proceedings. 

Guat.  862. 

1009.  Any  person  called  to  an  inheritance  by  a  testament  or  by  in- 
testacy and  who  repudiates  it  under  the  former  title,  is  considered 
as  having  repudiated  under  both  titles. 

If  he  repudiates  it  as  intestate  heir  and  has  no  knowledge  of  his 
testamentary  title,  he  may  yet  accept  it  under  the  latter  title. 

SECTION  FIFTH. 
Benefit  of  inventory  and  right  to  deliberate.* 

Article  1010.  Every  heir  may  accept  an  inheritance  under  benefit 
of  inventory,  even  if  the  testator  has  forbidden  it. 

He  may  also  ask  for  the  making  of  the  inventory,  before  accepting 
or  repudiating  the  inheritance,  in  order  to  deliberate  on  this  point. 

Col.  1306;  Chile,  1249;  Guat.  487. 

1011.  Acceptance  of  the  inheritance,  under  the  benefit  of  inventory, 
may  be  made  before  a  Notary,  or  in  a  writing  before  any  of  the  Judges, 
competent  for  taking  cognizance  of  the  testamentary  or  intestate 
proceedings. 

1012.  Wlien  the  heir,  to  whom  the  preceding  article  refers,  is  in 
a  foreign  land,  he  may  make  such  declaration  before  a  diplomatic 
or  consular  Agent  of  Spain,  who  may  be  authorized  to  exercise  the 
duties  of  a  Notary  in  the  place  of  such  execution. 

1013,  The  declaration,  to  which  the  preceding  articles  refer,  shall 
produce  no  effect,  unless  it  be  preceded  or  followed  by  a  true  and 
exact  inventory  of  all  the  property  of  the  estate,  made  with  the  for- 
mahties  and  vrithin  the  term  specified  in  the  following  articles. 

1014,  An  heir,  having  in  his  hands  the  property  of  the  estate  or  a 
part  of  it,  and  who  wishes  to  make  use  of  the  benefit  of  inventory 
or  of  the  right  to  deliberate  shall  so  state  to  the  Judge,  competent  to 
take  cognizance  of  the  testamentary  or  intestate  proceedings,  within 
ten  days  next  following  that  on  which  he  has  become  aware  that  he 

*I>ige8io,  book  26,  tit.  7,  law  57;  id.,  book  42,  tit.  6,  law  1,  pars.  5,  6. 
Instituciones,  book  2,  tit.  23,  par.  7,  9.  Codigo,  book  5,  tit.  51,  law  13;  id.,  book 
13,  tit.  72,  laws  1,  2;  id.,  book  6,  tit.  30,  law  22,  pars.  4,  11.  Regulation  of  July 
23,  1883,  for  Consular  Profession,  art.  22.  Part.  3,  tit.  18,  law  100;  id.  6,  tit. 
«,  laws  1,  2,  3,  6,  7,  9,  10.  Law  of  Civil  Procedure,  art.  63,  rules  5,  6,  7,  22, 
1007,  1010,  1012,  lOlG,  1017,  1030,  1031,  1047,  1053,  1096,  1097,  1266.  Royal 
I>ecree.  Sept.  29.  1848,  arts.  1,  6.  11. 
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is  such  an  heir^  if  he  resides  in  the  place  where  the  originator  of  his 
inheritance  dies.  If  he  resides  out  of  the  place,  the  term  shall  be 
thirty  days. 

In  both  cases,  the  heir  shall  ask,  at  the  same  time,  for  the  makiag 
of  an  inventory,  and  that  the  creditors  and  legatees  be  summoned 
to  be  present  at  it,  if  convenient  for  them. 

1016.  When  the  heir  has  not  in  his  possession  the  inheritance  or  a 
part  of  it,  or  has  not  executed  any  act  as  such  heir,  the  terms,  speci- 
fied in  the  preceding  article,  shall  be  counted  from  the  next  day  fol- 
lowing the  one  on  which  shall  expire  the  term  fixed  by  the  Judge 
for  accepting  or  repudiating  the  inheritance,  in  accordance  with 
article  1005,  or  from  the  day  on  which  he  has  accepted  it  or  has  acted 
as  heir. 

1016,  In  the  cases  not  provided  for  by  the  two  preceding  articles, 
if  no  complaint  has  been  presented  against  the  heir,  he  may  accept, 
under  the  benefit  of  inventory,  or  with  the  right  to  deliberate  while 
the  action  to  claim  an  inheritance  is  not  prescribed. 

1017,  An  inventory  shall  be  begun  within  thirty  days  next  follow- 
ing the  summoning  of  the  creditors  and  legatees  and  shall  be  finished 
within  sixty  days  more. 

If,  because  the  property  is  situated  at  a  long  distance,  or  is  very 
valuable,  or  for  any  other  just  cause,  said  sixty  days  are  considered 
insufficient,  the  Judge  may  extend  this  term  to  such  a  time  as  he  may 
deem  necessar)'^,  but  it  shall  not  exceed  one  year. 

Guat.  859. 

1018,  If  by  the  fault  or  neglect  of  the  heir,  the  inventory  is  not 
begun  or  finished  within  the  term,  and  with  the  solemnities  prescribed 
in  the  preceding  article,  it  shall  be  understood  that  he  accepts  the 
inheritance  purely  and  simply. 

Guat.  859. 

1019,  An  heir,  who  has  reserved  to  himself  the  right  to  deliberate, 
shall  state  to  the  court,  within  thirty  days,  counted  from  the  day  fol- 
lowing that  on  which  the  inventory  has  been  finished,  whether  he 
accepts  or  repudiates  the  inheritance. 

After  such  thirty  days  have  elapsed,  if  he  has  not  made  such  a 
statement,  it  shall  be  understood  that  he  accepts  it  purely  and  simply. 

1020,  In  any  case,  the  Judge  may,  on  petition  of  any  party  inter- 
ested, during  the  making  of  the  inventory  and  until  the  acceptance 
of  the  inheritance,  provide  for  the  administration  and  custody  of  the 
hereditary  estate,  in  accordance  with  the  provisions  of  the  Law  of 
Civil  Procedure  about  testamentary  proceedings. 
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1031.  A  person  who  judicially  claims  an  inheritance,  which  an- 
other has  held  in  his  possession  for  over  a  year  and  who  wins  the 
suit,  shall  not  be  obliged  to  miake  an  inventory  for  enjoying  such 
benefit,  and  he  shall  be  liable  for  the  burdens  of  the  estate  only  with 
the  property  which  has  been  delivered  to  him. 

1022,  The  inventory  made  by  the  heir,  who  afterwards  repudiates 
the  inheritance,  shall  benefit  the  substitutes  and  the  intestate  heirs, 
in  respect  to  whom,  the  thirty  days  for  deliberation  and  in  which  to 
make  the  statement,  provided  by  article  1019,  shall  be  counted  from 
the  day  next  following  that  on  which  they  were  made  aware  of  the 
repudiation. 

1023,  The  benefit  of  inventory  produces  the  following  effects  in 
favor  of  the  heir: 

1.  The  heir  shall  not  be  bound  to  pay  the  debts  and  other  charges 
of  the  inheritance  but  up  to  the  amount  tliat  the  estate  may  be  worth. 

2.  He  retains  against  the  estate  all  the  rights  and  actions  which 
he  may  have  had  against  the  decedent. 

3.  The  private  property  of  the  heir  shall  not  in  any?vise  be  con- 
fused, to  his  injury,  with  the  property  belonging  to  the  estate. 

Col.  1304,  1316;  Chile.  1247,  1269;  Guat.  864. 

1024,  The  heir  shall  lose  the  benefit  of  inventory: 

1.  When,  having  knowledge  of  it,  he  fails  to  include  in  the  inven- 
tory any  of  the  property,  rights  or  actions  of  the  inheritance. 

2.  When,  before  completing  the  payment  of  the  debts  and  legacies, 
he  alienates  any  property  of  the  estate  without  judicial  authorization, 
or  that  of  all  the  parties  in  interest,  or,  if  he  does  not  apply  the  value 
of  what  is  sold  to  what  has  been  ordered,  when  the  authorization  was 
granted  to  him. 

Guat.  866;  Col.  1313,  1317;  Chile,  1256,  1260. 

1026.  During  the  making  of  the  inventory  and  the  term  granted 
for  deliberating,  the  legatees  cannot  claim  the  payment  of  their 
legacies. 

Guat.  879. 

1028.  Until  all  known  creditors  and  legatees  have  been  paid,  it 
shall  be  understood  that  the  estate  is  under  administration. 

The  administrator,  whether  it  is  the  heir  himself  or  any  other  per- 
Bon,  shall  have,  as  such,  the  representation  of  the  estate  to  enforce  all 
actions  pertaining  to  it,  and  answer  all  complaints  instituted  against 
the  same. 

1027.  The  administrator  shall  not  pay  the  legacies,  until  he  has 
paid  all  the  creditors. 
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1028.  When  there  is  a  pending  lawsuit  among  the  creditors  about 
the  preference  of  their  credits^  they  shall  be  paid  in  the  order  and 
according  to  the  degree  fixed  by  the  final  sentence  of  graduation. 

When  there  is  no  pending  lawsuit  among  the  creditors,  those  pre- 
senting themselves  first  shall  be  paid  first;  but  where  it  is  well  estab- 
lished that  one  of  the  known  credits  is  preferred,  payment  shall  not 
be  made  without  previous  security  being  given  in  favor  of  the  cred- 
itor having  a  better  right. 

1029.  If,  after  the  legacies  are  paid,  more  creditors  appear,  they 
shall  have  a  right  to  make  claims  against  the  legatees  only  in  case 
that  the  estate  may  not  have  property  enough  to  pay  them. 

1030.  When  for  the  payment  of  credits  and  legacies,  the  sale  of 
the  property  of  the  estate  may  be  necessary,  it  shall  be  made  in  the 
form  established  by  the  Code  of  Civil  Procedure  about  intestate  and 
testamentary  proceedings,  unless  all  the  heirs,  creditors,  and  legatees 
agree  otherwise. 

1031.  When  the  hereditary  estate  is  not  sufficient  for  the  payment 
of  the  debts  and  legacies,  the  administrator  shall  render  an  account 
of  his  administration  to  the  creditors  and  legatees  who  have  not  lieen 
paid  in  full,  and  he  shall  be  liable  for  the  damages  caused  to  the 
estate  by  his  fault  or  negligence. 

1032.  After  the  creditors  and  legatees  are  paid,  the  heir  shall  have 
the  full  enjoyment  of  the  remainder  of  the  estate. 

If  the  estate  has  been  administered  by  another  person,  he  shall 
render  an  account  of  his  administration  to  the  heir,  under  the  respon- 
sibility imposed  by  the  preceding  article. 

1033.  The  cost  of  the  inventory  and  other  expenses,  caused  by  the 
administration  of  the  inheritance,  accepted  under  the  benefit  of  in- 
ventory, and  the  defense  of  its  rights,  shall  be  paid  by  the  same 
estate.  The  cost  to  which  the  heir  may  have  been  personally  con- 
demned, on  account  of  his  deceit  or  bad  faith,  shall  be  excepted. 

The  same  thing  shall  be  understood  about  the  cost  caused  for 
making  use  of  the  right  to  deliberate,  when  the  heir  repudiates  the 
inheritance. 

1034.  The  private  creditors  of  the  heir  cannot  interfere  with  the 
operations  of  the  estate,  accepted  by  him  under  benefit  of  inventory, 
until  the  creditors  and  legatees  of  the  same  have  been  paid;  but  they 
may  claim  the  retention  or  the  seizure  of  the  remainder  which  may  be 
left  in  favor  of  the  heirs. 
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CHAPTER  SIXTH. 
Collation  and  distribution, 

SECTION  FIRST. 

CoUation,"^ 

Article  1035.  A  forced  heir^,  concurring  with  others  of  the  same 
character  in  a  succession,  shall  bring  to  the  estate  the  properties  or 
values  he  may  have  received  from  the  originator  of  the  inheritance, 
during  the  life  of  the  same,  as  dowry,  donation,  or  under  any  other 
lucrative  title  for  the  purpose  of  computing  it,  the  regulation  of  the 
legitimes,  and  in  the  account  of  the  distribution. 

CoL  1243;  Chile,  1185;  Guat.  993,  995,  1010. 

1036.  Collation  shall  not  take  place  among  forced  heirs  when  the 
donor  has  so  expressly  ordered,  or  when  the  donee  repudiates  the 
inheritance,  xmless  in  the  case  in  which  the  donation  is  to  be  reduced 
as  inofficious. 

Guat.  998. 

1037.  What  is  left  by  will  is  not  subject  to  collation,  unless  the 
testator  orders  otherwise;  but,  in  any  case,  the  legitime  shall  remain 
free. 

Col.  1243;  ChUe,  1185. 

1038.  When  grandchildren  inherit  from  their  grandparents  in  rep- 
resentation of  their  parents,  and  concur  with  their  uncles  or  cousins, 
they  shall  bring  to  collation  all  that  their  parents,  if  alive,  would 
have  been  required  to  bring,  though  they  may  not  have  inherited  it. 

They  shall  also  bring  to  collation  whatever  they  may  have  received 
from  the  testator,  during  the  life  of  the  same,  unless  the  testator  has 
otherwise  disposed,  in  which  case,  his  will  shall  be  respected,  if  it 
does  no  injury  to  the  legitime  of  the  co-heirs. 

Goat.  996;  Col.  1258;  Oule.  1200. 

1089,  Parents  are  not  obliged  to  bring  to  collation  in  the  inherit- 
ance of  their  ascendants  what  may  have  been  donated  by  the  latter 
to  their  children. 


•Diffcsto,  book  24,  law  7,  par.  6;  id.,  book  36,  tit.  1,  law  20;  id.,  book  37, 
tit  6,  law  1,  par.  9,  law  2,  par.  2;  id.,  book  37,  tit.  7,  law  1,  par.  7.  Novela, 
07,  chap.  6.  Fuero  Viejo,  book  5,  tit.  3,  law  6.  Fuero  Real,  book  3,  tit.  6,  law 
li.  Part.  6,  tit.  16,  laws  3,  4,  6,  6;  id.  7,  tit.  33,  law  5.  Toro,  law  29.  Pro- 
ject of  186L  art.  880. 
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1040.  Neither  shall  the  donations  made  to  the  consort  of  the  child 
be  brought  to  collation;  bnt  if  they  have  been  made  by  the  parent 
to  both  of  them  jointly,  the  child  shall  be  obliged  to  bring  to  collation 
one-half  of  the  thing  donated. 

1041.  Expenses  for  support,  education,  for  sickness,  even  if  extra- 
ordinary, apprenticeship,  ordinary  equipment  or  the  usual  presents 
are  not  subject  to  collation. 

Col.  1256.  1246;  ChUe.  1198.  1188;  Guat.  994. 

1042.  Expenses,  incurred  by  the  parents  in  giving  their  children 
a  professional  or  artistic  career,  shall  not  be  brought  to  collation, 
unless  the  parent  so  disposes  or  they  injure  the  legitime,  but  when 
it  may  be  lawful  to  bring  them  to  collation,  the  sum  which  the  child 
should  have  spent,  if  living  in  the  house  and  company  of  the  parents, 
shall  be  deducted  from  them. 

1043.  The  sums  paid  by  the  parents  to  redeem  the  children  from 
the  lot  of  soldiers,  pay  their  debts,  obtain  for  them  a  title  of  honor 
or  other  similar  expenses,  shall  be  brought  to  collation. 

Col.  1261;  Chile,  1203. 

1044.  Wedding  presents,  consisting  of  jewels,  clothing  and  equip- 
ment, shall  not  be  reduced  as  inofficious  but  in  the  amount  exceeding 
one-tenth  or  more  of  the  sum  disposable  by  testament. 

Col.  1256;  Chile,  1198. 

1046.  The  same  things,  donated  or  given  in  dowry,  are  not  to  be 
brought  to  collation  and  distribution,  but  only  the  value  they  had 
at  the  time  of  the  donation  or  dowry,  though  they  were  not  ap- 
praised at  such  time. 

The  subsequent  increase  or  impairment  and  even  their  total  loss, 
either  casually  or  culpably,  shall  be  to  the  account  and  risk  for  the 
benefit  of  the  donee. 

Col.  1243;  Chile,  1185;  Guat.  999. 

1046.  The  dowry  or  donation,  made  jointly  by  both  consorts,  shall 
be  brought  to  collation  in  equal  parts  in  the  inheritance  of  each  one 
of  them.  That  made  by  only  one  of  them  shall  be  brought  to  colla- 
tion in  his  inheritance. 

1047.  The  donee  shall  take  from  the  funds  of  the  succession  a  sum 
fio  much  less  than  the  sum  already  received  by  him,  and  the  co-heirs 
shall  receive  the  equivalent  in  property  of  the  same  nature,  class  and 
quality,  in  so  far  as  possible. 

1048.  When  what  has  been  provided  in  the  preceding  article  can- 
not be  executed,  if  the  property  donated  has  consisted  of  real  prop- 
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erty^  the  co-heirs  shall  have  a  right  to  be  equalized  in  cash^  or  in 
stocks  and  bonds,  at  the  rate  at  which  they  are  quoted;  and  when 
there  are  in  the  estate  neither  cash  nor  stocks  and  bonds,  other 
property  shall  be  sold  at  public  auction  up  to  the  amount  required. 

When  the  property  donated  is  a  personal  property,  the  co-heirs 
shall  have  only  a  right  to  be  equalized  in  other  personal  property  of 
the  estate  at  its  just  value  and  at  their  free  election. 

1049.  The  fruits  and  interests  of  the  property,  subject  to  collation, 
are  not  due  to  the  bulk  of  the  estate,  except  from  the  day  on  which 
the  succession  is  opened. 

In  order  to  regiilate  them,  the  rents  and  interests  of  the  hereditary 
property  of  the  same  class  as  those  brought  to  collation  shall  be 
taken  into  consideration. 

Chile,  1205;  Col.  1263;  Guat.  1007.  1008. 

1050.  When  a  question  arises  among  the  heirs  about  the  obligation 
to  bring  to  collation  or  about  the  objects  which  are  to  be  brought 
thereto,  the  distribution  shall  not  be  stopped  for  such  a  cause,  but 
proper  bond  shall  be  given. 

SECTION   SECOND. 
Distribution,* 

Article  1061.  No  co-heir  shall  be  obliged  to  continue  in  the  estate 
in  an  undivided  condition,  unless  the  testator  has  expressly  forbidden 
the  distribution. 

But  even  when  it  is  so  forbidden,  the  distribution  shall  always  be 
made  for  any  of  the  causes  on  account  of  which  partnerships  are 
extinguished. 

Guat.  1014;  Chile,  1317;  Col.  1374. 

1062.  Every  (io-heir  having  the  free  administration  and  disposal  of 
his  property,  may,  at  any  time,  ask  for  the  distribution  of  the  estate. 

The  lawful  representatives  of  incapables  and  absentees  may  ask  for 
the  distribution  on  their  behalf. 

Guat.  1016;  Col.  1374,  1379;  Chile,  1317,  1322. 

1063.  The  wife  cannot  ask  for  the  distribution  of  the  estate  without 
authority  of  the  husband,  and,  in  certain  cases,  of  the  Judge.    When 

*IHg;e6to,  book  10,  tit  2,  laws  4,  5,  25,  par.  16,  40,  55;  id.,  book  37,  tit.  6, 
laws  1,  13.  Codigo,  book  3,  tit.  36,  laws  10,  19;  id.,  book  3,  tit.  37,  law  3. 
Nov.  Recop.,  book  10,  tit.  21,  law  10*  Law  of  Civir  Procedure,  1881,  arts. 
1037,  1041,  1043,  1048,  1096.  Decisions  -  of  the  Direction  of  Registers,  April 
27,  29,  and  June  15,  1885.  Part.  6,  tit.  1,  law  7;  id.  6,  tit.  16,  laws  2,  6,  7,  10. 
Fnero  Viejo,  book  6,  tit.  3;  id.,  book  5,  tit.  3,  law  2.    Fuero  Real,  book  3,  tit.  4. 
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the  husband  asks  for  it^  in  the  name  of  his  wife^  he  shall  do  it  with 
her  consent. 

The  co-heirs  of  the  wife  cannot  ask  for  the  distribution  without 
the  institution  of  a  joint  suit  against  her  and  her  husband. 

Guat.  1018;  Chile,  1322;  Col.  1379. 

1064.  The  heirs,  under  condition,  shall  not  ask  for  the  distribution 
until  the  condition  is  fulfilled.  But  the  other  co-heirs  may  ask  for 
it,  by  properly  securing  the  rights  of  the  former  for  the  cases  in 
which  the  condition  may  be  fulfilled,  and  until  it  is  known  that  it 
has  failed  or  can  no  longer  be  complied  with,  the  distribution  shall 
be  considered  as  provisional. 

Col.  1306;  Chile,  1319;  Guat.  1019. 

1066.  When,  before  the  distribution  is  made,  one  of  the  co-heirs 
dies  leaving  two  or  more  heirs,  a  petition  by  one  of  them  shall  be 
sufficient;  but  all  those  who  intervene  in  such  capacity  shall  appear 
under  a  single  representation. 

Guat.  1025;  Col.  1378;  Chile,  1321. 

1056.  When  the  testator  makes  a  distribution  of  his  property  by  an 
act  inter  vivos  or  by  a  last  will,  it  shall  be  accepted  in  so  far  as  it 
does  not  injure  the  legitime  of  the  forced  heirs. 

The  father,  who  for  the  interest  of  his  family,  desires  to  keep 
undivided  an  agricultural,  industrial  or  manufacturing  enterprise, 
may  make  use  of  the  powers,  granted  to  him  by  this  article,  by 
disposing  that  the  legitimes  of  the  other  children  be  paid  in  cash. 

Col.  1376;  Chile,  1318;  Guat.  1027,  1030. 

1067.  The  testator  may,  by  an  act  inter  vivos  or  mortis  causa, 
confer  the  mere  power  of  making  the  distribution,  after  his  death, 
to  any  person  who  shall  not  be  one  of  the  co-heirs. 

The  provisions  of  this  and  the  preceding  articles  shall  be  observed, 
even  when  there  may  be  found  a  minor  or  a  person  subject  to  guar- 
dianship among  the  heirs;  but  the  trustee  shall,  in  this  case,  make 
an  inventory  of  the  property  of  the  inheritance,  after  summoning  the 
co-heirs,  the  creditors,  and  the  legatees. 

Col.  1381 ;  Chile,  1324. 

1068.  When  the  testator  has  not  made  any  distribution  nor  trusted 
this  power  to  another  person,  if  the  heirs  are  of  age  and  have  the 
free  administration  of  their  property,  they  may  distribute  the  estate 
in  the  manner  they  may  deem  fit. 

Guat.  1034;  Col.  1382;  Chile.  1325. 
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1059.  When  the  heirs  of  age  cannot  agree  about  the  manner  of 
making  the  distribution^  they  shall  be  free  to  enforce  their  rights  in 
the  manner  prescribed  by  the  Law  of  Civil  Procedure. 

1060.  When  the  minors  are  subject  to  the  parental  power  and  are 
represented  in  the  distribution  by  the  father  or,  in  his  default,  by 
the  mother,  neither  the  intervention  nor  the  approval  of  the  Judge 
shall  be  required. 

1061.  In  the  distribution  of  the  estate,  all  possible  fairness  shall 
be  observed  by  drawing  lots  or  adjudging  to  each  one  of  the  heirs 
things  of  the  same  nature,  quality,  or  kind. 

Gnat.  1035. 

1062.  When  a  thing  is  indivisible  or  loses  considerable  by  being 
divided,  it  may  be  adjudged  to  one  of  the  heirs,  under  condition  of 
paying  the  excess  in  cash  to  the  others. 

But  it  shall  be  sufficient  if  a  single  one  of  the  heirs  ask  for  its  sale 
at  public  auction  and  that  strange  bidders  may  take  part  in  the  auc- 
tion in  order  that  this  may  be  so  done. 

Col.  1394;  Chile.  1337;  Guat.  1030. 

1063.  On  making  the  distribution,  the  co-heirs  shall  reciprocally 
compensate  one  another  for  the  rents  and  fruits  which  each  of  them 
may  have  collected  from  the  estate  for  the  useful  and  necessary 
expenses  made  on  said  property  or  for  the  injuries  caused  to  it  by 
malice  or  neglect. 

Gnat.  1060;  Col.  1395;  Chile,  1333. 

1064  The  expenses  of  the  distribution,  made  for  the  common  in- 
terests of  all  the  co-heirs,  shall  be  deducted  from  the  estate,  those 
made  for  the  particular  interest  of  one  of  them,  shall  be  borne  by  the 
same. 

Guat.  1072;  Col.  1390;  Chile,  1338. 

1065.  The  title  of  acquisition  or  of  ownership  shall  be  delivered  to 
the  co-heir  to  whom  the  tenement  or  tenements,  to  which  they  refer, 
were  adjudged. 

Guat  1056;  Col.  1400;  Chile,  1343. 

1068.  When  the  same  title  comprises  several  tenements  adjudged  to 
several  co-heirs,  or  one  only  which  may  have  been  divided  among  two 
or  more,  the  title  shall  remain  in  the  possession  of  the  person  having 
a  greater  interest  in  the  tenement  or  tenements,  and  authenticated 
copies  of  it  shall  be  furnished  to  the  other  parties,  at  the  expense 
of  the  estate.    Should  the  interests  be  equal,  the  title  shall  be 
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delivered  to  the  male  heir,  and^  where  there  are  more  than  one,  to  the 
tenior  of  them. 

When  the  title  is  an  original  one,  the  person  in  whose  possession 
it  remains  shall  besides  be  obliged  to  exhibit  it  to  the  other  interested 
parties,  when  they  ask  him  to  do  so. 

OnJit.  1057,  1058;  CoL  1400;  Chile,  1343. 

1067.  When  any  of  the  heirs  sell  their  hereditary  rights  to  a 
stranger,  before  the  distribution,  all  or  any  one  of  the  heirs  can 
subrogate  himself  in  the  place  of  the  purchaser,  reimbursing  him  for 
the  value  of  the  purchase,  provided  they  do  so  within  the  term  of  a 
month,  to  be  counted  from  the  day  on  which  they  have  been  informed 
of  it. 

Ouat.  1068.  1060;  Col.  1377;  Chile.  1320. 

SECTIOX  THIRD. 

Effects  of  the  distribution* 

Article  1068.  A  distribution  lawfully  made  confers  upon  each  heir 
the  exclusive  ownership  of  the  property  adjudged  to  him. 

Guat.  1073;  Col.  1401;    Chile,  1344. 

1069.  After  the  distribution  is  made,  the  co-heirs  are  reciprocally 
bound  to  warrant  and  defend  {eviccion  y  saneatniento)  the  property 
adjudged. 

Guat.  1074;  Col.  1402;  Chile,  1345. 

1070.  The  obligation,  to  which  the  preceding  article  refers,  shall 
cease  only  in  the  following  cases: 

1.  When  the  testator  himself  has  made  the  distribution,  unless  it 
may  appear  or  be  reasonably  presumed  that  he  desired  to  do  con- 
trary, it  always  being  understood  not  to  conflict  with  the  legitime. 

2.  When  it  has  been  expressly  stipulated  on  making  the  distri- 
bution. 

3.  When  the  eviction  originates  from  a  cause  subsequent  to  the 
distribution  or  has  been  caused  by  the  fault  of  the  person  to  whom  it 
was  adjudged. 

Col.  1403;  Chile.  1346;  Guat.  1075. 

1071.  The  reciprocal  obligation  of  the  co-heirs,  in  the  case  of  evic- 
tion, is  proportional  to  their  respective  hereditary  shares;  but  if  any 

•  Digento,  book  10,  tit.  2,  law  25,  par.  2;  id.,  book  31,  law  77,  par.  8.  CodigOr 
book  8,  tit.  32,  law  2;  id.,  book  3,  tit.  36,  law  14;  id.,  book  2,  tft  38«  law  1, 
Part.  6,  tit.  15,  laws  2,  0,  10. 
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oBe  of  them  Is  inBolvent^  the  other  co-heirs  shall  be  liable  for  his 
part,  in  the  suae  proportion,  deducting  the  part  belonging  to  the  one 
to  be  indemniiied. 

Those  paying  for  the  insolvent  co-heir  shall  retain  their  action 
against  him,  until  the  time  when  his  fortune  may  improve. 

Col.  1404;  Chile.  1347;  Guat.  1076. 

1072.  When  a  credit  is  allotted  as  recoverable,  the  co-heirs  shall 
not  be  liable  for  the  subsequent  insolvency  of  the  debtor  of  the 
estate,  and  shall  be  responsible  only  for  his  insolvency,  at  the  time 
the  distribution  is  made. 

No  one  shall  be  responsible  for  the  credits,  qualified  as  unrecover- 
able, but  when  collected,  in  whole  or  in  part,  the  amount  collected 
shall  be  proportionally  distributed  among  the  heirs. 

Guat.  1060. 

SECTION"  FOURTH. 

Rescission  of  distribution.* 

Article  1073.  Distribution  may  be  rescinded  for  the  same  causes  as 
obligations. 

Col.  1405;  Chile,  1349;  Guat.  1083. 

1074.  Distribution  may  also  be  rescinded  on  account  of  lesion 
exceeding  the  fourth  part,  taking  into  consideration  the  value  of  the 
things  when  they  were  adjudged. 

Col.  1005;  Chile.  1348. 

1075.  The  distribution  made  by  the  testator,  cannot  be  contested 
on  account  of  lesion,  excepting  in  the  cases  in  which  it  may  injure  the 
legitime  of  the  forced  heirs,  or  when  it  may  appear  or  it  may  be  rea- 
sonably presumed  that  the  will  of  the  testator  was  otherwise. 

1078.  A  rescissory  action  for  lesion  shall  be  brought  within  four 
years,  to  be  counted  from  the  time  the  distribution  was  made. 

Col.  1409;  Chile,  1352. 

1077.  A  defendant  heir  shall  have  an  option  between  paying  arr 
indemnity  for  the  injury,  or  consent  to  a  new  distribution. 

The  indemnity  may  be  paid  in  cash  or  in  the  same  thing  in  which 
the  damage  took  place. 

•Codigo,  hook  3,  art.  38,  law  3.  Part.  6,  tit.  7,  law  10;  id.  6,  tit.  8^  law  1. 
Orden.  Alcala,  tit.  17,  special  law.    Nov.  Kecop.,  hook  10,  tit.  1,  law  2. 
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If  a  ner  dietribution  is  made,  it  shall  not  be  effectual  as  to  those 
who  were  not  injured  nor  to  those  who  did  not  receive  more  than 
'.was  justly  due  them. 
Col.  1407  [  ChUe,  1350. 

1078.  An  heir,  who  has  alienated  the  whole  or  a  considerable  part 
of  the  real  property  adjudged  to  him,  cannot  enforce  the  rescissory 
Action  for  lesion. 

Col.  140S;  Chile.  1361. 

1079.  The  omission  of  one  or  several  objects  or  values  of  the 
■estate  shall  not  cause  the  rescission  of  the  distribution  for  ksum, 
but  only  to  complete  or  increase  the  estate  with  the  objects  or  values 
omitted. 

Guat.  lOSOi  Col.  1406;  Chile,  1340. 

1080.  A  dietribution,  made  with  pretention  of  any  of  the  heirs, 
shall  not  be  rescinded,  unless  it  is  proven  that  there  was  bad  faith 
or  deceit  on  the  part  of  the  other  parties  concerned,  but  the  latter 
«ball  be  obliged  to  pay  to  the  omitted  person  the  proportionate  share 
belonging  to  him. 

GuBt.  1085. 

1081.  When  in  a  distribution,  a  person,  who  was  believed  to  be  an 
heir,  without  being  so,  has  been  included,  it  shall  be  null  and  void. 

Guat.  1087. 

SECTION  FIFTH. 

Payment  of  hereditary  debts* 

Article   1082.  Creditors,   recognized  as   such,   can   object  to  the 
distribution  of  the  estate  being  carried  into  effect,  until  they  are 
paid  or  the  amount  of  their  credits  is  secured. 
Ouat.  1061;  Col.  1411,  1343;  Chile,  13S4,  1266. 

1083.  Creditors  of  one  or  more  of  the  co-heirs  may  intervene,  at 
their  own  expense,  in  the  distribution,  in  order  to  prevent  it  being 
xnade  in  fraud  or  to  the  injury  of  their  rights. 

14.  After  the  distribution  is  made,  the  creditors  may  exact  the 
ent  of  the  debts,  in  full,  from  any  of  the  heirs  who  have  not 
ted  the  inheritance  under  benefit  of  inventory,  or  up  to  the 
nt  of  their  hereditary  share  in  case  they  have  accepted  it  under 
ttenefit. 

Law  of  Civil  Prooadnre,  1B81, 
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In  both  cases  the  defendant  shall  have  a  right  to  notify  and 
Bommoii  his  co-heirs,  unless  by  disposition  of  the  testator  or  in  conse- 
quence of  the  distribution,  he  alone  is  bound  to  pay  the  debt. 

1086.  The  co-heir,  who  has  paid  more  than  corresponds  to  hia 
share  in  the  estate,  may  claim  from  the  others  his  proportionate  part. 

The  same  course  shall  be  pursued,  when  because  of  the  debt  being 
secured  by  mortgage  or  consisting  in  a  specified  object,  he  has  paid  it 
in  full.  The  person  to  whom  it  has  been  adjudged  may,  in  such  case, 
claim  from  his  co-heirs  only  the  proportional  part,  even  when  the 
creditor  has  assigned  to  him  his  actions  and  subrogated  him  in  hia 
place. 

1086.  When  one  of  the  tenements  belonging  to  the  estate  is  incum- 
bered with  a  perpetual  rent  or  real  charge,  it  shall  not  be  extinguished, 
even  when  redeemable,  unless  a  majority  of  the  heirs  agree  to  do  it. 

When  not  agreed  to  or  if  the  charge  is  not  redeemable,  its  value  or 
principal  shall  be  deducted  from  the  value  or  capital  of  the  tenement, 
and  this  shall  pass  with  the  burden  to  the  person  to  whom  it  is  allotted 
or  adjudged. 

1087.  The  co-heir,  who,  at  the  same  time,  is  a  creditor  of  the 
decedent,  may  claim  from  the  others  the  payment  of  his  credit,  deduct* 
ing  his  proportional  part,  as  such  heir,  and  without  prejudice  to  what 
is  established  in  section  fifth,  chapter  fifth  of  this  title. 
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OBUOAT^ONB  AND  00HTBA0T8. 

TITLE  I. 

Obligations. 

CHAPTER  FIRST. 

General  provisions.* 

Article  1088.  Ever;  obligation  coMists  in  giving,  doing,  or  not 
doing  a  certain  thing. 
CMe,  143S;  CoL  1406. 

1089.  Obligations  are  created  by  law,  by  contracts,'  by  quaai-coa- 
tracts,  and  by  illicit  acta  and  omiseions  or  by  those  in  which  any 
kind  of  fault  or  neglect  intervenes. 

Col.  14D4;  ChUe.  1437. 

1090.  Obligations  emanating  from  law  are  not  presumed.  Those 
expressly  determined  by  this  Code  or  by  special  laws  are  the  only 
exigible  ones,  and  shall  be  governed  by  the  provisions  of  the  lavs 
under  which  they  have  been  established  and  by  the  proviaions  of  this 
book  in  respect  to  what  has  not  been  provided  by  such  law. 

1091.  Obligations  arising  from  contracts  have  the  force  of  law 
between  the  contracting  parties,  and  must  be  complied  with  according 
to  the  tenor  of  the  contracts. 

Col.  1602;  Chile,  1645. 

1092.  Civil  obligations,  arising  from  crimes  or  misdemeanore,  shall 
'led  by  the  provisions  of  the  Penal  Code. 

'hose  emanating  from  acts  or  omisBions,  in  which  faults  or 
ot  punished  by  law,  interveoes,  shall  be  subject  to  the  pro- 
chapter  second  of  title  16  of  this  book. 

,  book  0,  tit.  2;  id.,  book  44.  tit.  7,  law  3.    P&rt.  G,  tit  11,  Uw  I; 
,  l&v  6;  id.  7.  tit.  13,  laws  14,  16;  id.  7,  tit.  16,  law  S.    Nov.  Eeoop., 
;.  1,  law  1.    Penal  Code,  1870,  arte.  18  to  21,  121  to  12B. 
(824) 
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CHAPTER  SECOND. 
Nature  and  effect  of  obligations.  * 

Article  1094.  A  person  obliged  to  give  something  is  also  bound 
to  preserve  it  with  the  proper  diligence  of  a  good  father  of  a  family, 

CoL  1005;  Chile.  1648;  Uru.  1295. 

1096.  A  creditor  has  a  right  to  the  fruits  of  a  thing  from  the  time 
the  obligation  of  delivering  it  to  him  arises.  However^  he  shall  not 
acquire  real  rights  therein,  until  it  has  been  delivered  to  him. 

1096.  When  the  thing  to  be  delivered  is  a  specified  one,  the  creditor, 
independently  of  the  right  granted  to  him  by  article  1001,  may 
compel  the  debtor  to  make  the  delivery. 

When  the  thing  is  undetermined  or  generic,  he  may  ask  that  the 
obUgation  be  complied  with  at  the  expense  of  the  debtor. 

When  the  person  obliged  is  in  default  or  has  engaged  himself  to 
deliver  the  same  thing  to  two  or  more  different  persons,  imtil  the 
deUvery  is  made,  the  debtor  shall  be  liable  therefor  in  respect  to 
unforeseen  events  (zns  major). 

ChUe.  1540;  Col.  1606. 

1097.  The  obligation  of  giving  a  specified  thing  comprises  that  of 
deliyering  all  its  accessories,  though  they  may  not  have  been 
mentioned. 

Arg.  675. 

1098.  When  a  person  obliged  to  do  a  certain  thing  should  not  do 
it,  it  shall  be  ordered  to  be  done  at  his  expense. 

The  same  shall  be  ordered,  when  he  does  it  contrariwise  to  the 
tenor  of  the  obligation. 
Whatever  has  been  badly  done  may  be  ordered  to  be  undone. 
Chile,  1555;  Col.  1612. 

1099.  The  provision  of  paragraph  two  of  the  preceding  article  shall 
also  be  observed  when  the  obligation  consists  in  not  doing,  and  the 
debtor  does  what  has  been  forbidden  him. 

Chile,  1556;  Col.  1612. 

•Digesto,  book  13,  tit.  6,  law  18;  id.,  book  22,  tit.  1,  law  43;  id.,  book  43,  tit, 
1>  law  127 ;  id.,  book  46,  tit.  8.  law  15.  Kegulis  juris.  No.  23 ;  id.,  law  169. 
Codigo,  book  4,  tit.  24,  law  6.  Law  of  March  14,  1856,  art.  78.  Project  of 
1851,  aria.  1017,  1097.  Commercial  Code,  arts.  316,  317,  318.  Regulations  of 
Monte  de  Piedad  and  Caja  de  Ahorros,  of  Madrid,  Jan.  23,  1873,  July  13,  1880. 
Roman  Code,  book  3,  tit.  10,  law  3.  Part.  3,  tit.  27,  law  5;  id.  5,  tit.  2,  law  3; 
W.  6,  tit.  4,  law  7;  id.  5,  tit.  5,  laws  17,  23,  24,  2.5,  28,  60;  id.  5,  tit.  11.  lawa 
«,  13.  18.  25,  29.  35;  id.  5.  tit.  8,  law  8;  id.  5,  tit.  12,  law  32;  id.  5.  tit.  13, 
w  34;  id.  6,  tit.  14,  law  10;  id.  5,  tit.  15,  law  7 ;  id.  7,  tit.  33,  law  11. 
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1100.  Persons  obliged  to  deliver  or  to  do  something  are  in  default 
from  the  moment  on  which  the  creditor  exacts  judicially  or  eztia- 
jndicially  the  compliance  with  their  obligation. 

However^  the  intimation  of  the  creditor^  in  order  that  default  may 
exists  shall  not  be  necessary: 

1.  When  the  obligation  or  law  declares  it  expressly. 

2.  When  from  its  nature  and  circumstances,  it  may  appear  that  the 
fixing  of  the  time  on  which  the  thing  was  to  be  delivered  or  the  service 
was  to  be  done,  was  a  determinate  cause  to  constitute  the  obligation. 

In  reciprocal  obligations,  none  of  the  obliged  parties  shall  incur 
default,  if  the  other  does  not  comply  with  or  does  not  submit  to  duly 
comply  with  what  he  is  bound  to  do.  From  the  moment  on  which 
one  of  the  obligated  parties  complies  with  his  obligation,  the  default 
begins  for  the  other  party. 

Chile,  1557;  Col.  1614. 

1101.  Those  who,  in  compliance  with  their  obligations,  incur 
fraud,  neglect  or  delay,  and  those  who,  in  any  way,  act  in  opposition 
to  the  tenor  of  the  same,  become  subject  to  pay  indemnity  for  the 
damages  and  injuries  caused  thereby. 

1102.  Liability  arising  from  fraud  is  exigible  in  all  obligations. 
The  renunciation  of  the  action  to  enforce  it  is  null  and  void. 

1103.  Liability  arising  from  neglect  is  also  exigible  in  the  fulfill- 
ment of  all  kinds  of  obligations;  but  it  may  be  mitigated  by  the 
court,  according  to  the  case. 

1104.  The  fault  or  negligence  of  the  debtor  consists  in  the  omission 
of  such  diligence,  as  may  be  required  by  the  nature  of  the  obligation, 
and  may  correspond  to  the  circumstances  of  persons,  time,  and  place. 

When  the  obligation  does  not  state  what  kind  of  diligence  is  to  be 
exercised,  that  usually  shown  by  a  good  father  of  a  family  shall  be 
required. 

1106.  No  one  shall  be  held  liable  for  events  which  could  not  be 
foreseen  (vis  major)  or  those,  even  when  foreseen,  were  inevitable, 
aside  from  the  cases  expressly  stated  by  law  or  those  in  which  the 
obligation  so  declares. 

Col.  1604;    Chile,   1547. 

1106.  Indemnity  for  damages  and  injuries  comprises  not  only  the 
amount  of  the  loss  suffered,  but  also  that  of  the  benefit  which  the 
creditor  has  failed  to  obtain,  with  exception  of  the  provisions  con- 
tained in  the  following  articles. 

Col.  1613;  Chile,  1556;  Mex.  1306,  1581. 
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1107.  The  damages  and  injuries,  for  which  the  debtor  in  good 
faith  is  liable,  are  those  foreseen  or  which  may  have  been  foreseen,  at 
the  time  of  constituting  the  obligation,  and  which  are  a  necessary 
consequence  of  the  failure  to  comply  with  it. 

In  case  of  fraud,  the  debtor  shall  be  liable  for  all  those  which 
clearly  may  originate  from  the  failure  to  fulfill  the  obligation. 

Col.  1606;  Chile,  1568;  Guat.  1443. 

1108.  "When  the  obligation  consists  in  the  payment  of  a  sum  of 
money,  and  the  debtor  is  in  default,  the  indemnity  for  damages  and 
injuries,  when  there  is  no  stipulation  to  the  contrary,  shall  consist 
in  the  payment  of  the  interest  agreed  upon,  and,  when  there  is  no 
agreement,  the  legal  interest  shall  be  paid. 

While  another  rate  is  not  fixed  by  the  government,  interest,  at  the 
rate  of  six  per  cent,  per  year,  shall  be  considered  as  legal. 

Col,  1617;  Chile,  1669;  Uru.  1309;  Guat.  1444. 

1109.  Interest  due  shall  produce  legal  interest  from  the  date  on 
which  it  was  judicially  demanded,  even  if  the  obligation  is  silent  on 
this  point. 

In  commercial  transactions,  the  provisions  of  the  Code  of  Commerce 
shall  govern. 

Government  pledging  institutions  (Montes  de  Piedad),  and  savings 
banks  shall  be  governed  by  their  special  regulations. 

Col.  1617;  Chile,  1669;  Guat.  1446. 

« 

1110.  A  receipt  from  the  creditor  for  the  principal,  without 
making  any  reservation  about  interest,  extinguishes  the  obligation 
of  the  debtor  as  to  such  interest. 

The  receipt  for  the  last  installment  of  a  debt,  when  the  creditor 
has  made  no  reservation,  shall  also  extinguish  the  obligation  in  re- 
spect to  the  preceding  installment. 

1111.  Creditors,  after  having  pursued  the  property,  of  which  the 
debtor  is  in  possession,  for  the  purpose  of  collecting  all  that  is  due 
them,  may  enforce  all  the  rights  and  actions  of  the  debtor  for  the 
same  purpose,  excepting  those  inherent  in  his  person;  they  Taay  also 
contest  the  acts  which  the  debtor  may  have  done  in  fraud  of  their 
rights. 

1112.  All  rights  acquired  by  virtue  of  an  obligation,  are  transmis- 
Bible,  subject  to  the  laws,  when  there  is  no  stipulation  to  the  contrary. 

Col.  1648;  Chile,  1492. 
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CHAPTER  THIRD. 

Different  kinds  of  obligations. 

SECTION  FIRST. 
Pure  and  conditional  obligations,'^ 

Article  1118.  Every  obligation,  the  compliance  with  which  does 
not  depend  upon  a  future  or  uncertain  event  or  upon  a  past  event, 
unknown  to  the  parties  concerned,  shall  be  immediately  oxigible. 

Every  obligation,  containing  a  resolutory  condition,  .shall  also  be 
exigible  without  prejudice  to  the  effects  of  the  resolution. 

Mez.  1444;  Uni.  1367. 

1114.  In  conditional  obligations,  the  acquisition  of  rights,  as  well 
as  the  extinction  or  loss  of  those  already  acquired,  shall  depend  upon 
the  event  constituting  the  condition. 

Guat.  1454;  Col.  1542;  Chile.  1456;  Uru.  1368;  Mex.  1445. 

1116.  When  the  fulfillment  of  the  condition  depends  upon  the 
exclusive  will  of  the  debtor,  the  conditional  obligation  shall  bo  null 
and  void.  If  it  depends  upon  chance  or  upon  the  will  of  a  third 
person,  the  obligation  shall  produce  all  its  effects  in  accordance  with 
the  provisions  of  this  Code. 

Uru.  1374;  Col.  1534;  Chile,  1477. 

1116.  Impossible  conditions,  those  contrary  to  good  morals,  and 
those  forbidden  by  law,  shall  void  the  obligation  depending  upon 
them.  The  condition  of  not  doing  a  thing  which  is  impossible  is 
considered  as  non-existing. 

Uru.  1369;  Col.  1533.  1537;  Chile,  1476.  1480. 

1117.  The  condition,  that  a  certain  event  shall  happen  within  a 
certain  time,  shall  extinguish  the  obligation  as  soon  as  the  time  has 
elapsed  or  it  should  be  indubitable  that  the  event  cannot  take  place. 

CoL  1639;  Chile,  1482;  Mex.  1451;  Uru.  1379. 

•Digesto,  book  18,  laws  2,  3;  id.,  book  18,  tit.  6,  law  8;  id.,  book  20,  tit.  4, 
law  II,  par.  1;  id.,  book  35,  tit.  1,  laws  24,  81,  par.  1 ;  id.,  book  44,  tit.  7,  law 
42;  id.,  book  45,  tit.  1,  law  87,  par.  1,  law  27,  par.  I,  law  99,  par.  1,  61;  id., 
lK>ok  45,  tit.  8,  law  10;  id.,  book  50,  tit.  10,  law  213.  De  regulia  juris,  laws 
S5,  151,  155.  Inntituciones,  book  3,  tit.  16,  par.  4;  id.,  book  3,  tit.  20,  par. 
2,  24.  Projoct  of  1851,  arts.  1040,  1041.  Part.  4,  tit.  4,  law  1;  id.  6,  tit,  6,  laws 
14,  15,  16,  26,  38,  40,  58;  id.  5,  tit.  6,  law  5:  id.  6,  tit.  11,  laws  12,  13,  14,  15, 
17,  21 ;  id.  5,  tit.  14,  law  41 ;  id.  5,  tit.  28,  law  46;  id.  6,  tit,  4,  law  14;  id.  6,  tit. 
«,  law  22;  id.  7,  tit.  34,  rule  29. 
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1118.  The  condition  that  a  certain  event  shall  not  occur^  at  a  cer- 
tain time,  shall  render  the  obligation  binding  as  soon  as  the  time 
fixed  has  elapsed  or  when  it  becomes  evident  that  snch  event  cannot 
happen. 

When  there  is  no  fixed  time,  the  condition  shall  be  considered  as 
complied  with,  within  the  time  which  should  probably  have  been 
fixed,  considering  the  nature  of  the  obligation. 

Chile,  1482;  Ck)l.  1589;  Uru.  1380. 

1119.  The  condition  shall  be  considered  as  complied  with  when  the 
obligated  party  voluntarily  prevents  its  compliance. 

Guat.  1467;  Uru.  1381;  Chile,  1481;  Col.  1538;  Hex.  1452. 

1120.  The  effects  of  the  conditional  obligation  of  giving^  when  the 
condition  is  complied  with,  will  be  retroactive  from  the  day  on  which 
such  obligation  was  constituted.  Nevertheless,  when  the  obligation 
imposes  reciprocal  prestations  on  the  parties  concerned,  the  fruits  and 
interests  for  the  time  during  which  the  condition  has  been  pending, 
shall  be  understood  as  compensating  each  other.  When  the  obliga- 
tion is  unilateral,  the  debtor  shall  become  owner  of  the  fruits  and 
interests  collected,  unless  by  the  nature  and  circumstances  of  the 
obligation,  it  must  be  inferred  that  the  will  of  the  person  constituting 
it  was  otherwise. 

In  the  obligation  of  doing  or  of  not  doing,  the  courts  are  to  deter- 
mine, in  each  case,  the  retroactive  effect  of  the  condition  complied 
with. 

Uru.  1282;  Mex.  1451. 

1121.  The  creditor  may,  b,efore  the  fulfillment  of  the  conditions, 
enforce  the  actions  which  may  be  proper  for  the  preservation  of  his 
rights. 

The  debtor  may  recover  what  he  has  paid  during  the  same  period. 

Uru.  1384. 

1122.  When  the  conditions  were  established  with  the  intent  of  sus- 
pending the  efficiency  of  the  obligation  of  giving,  the  following  rules 
shall  be  observed  in  the  cases  in  which  the  thing  improves,  or  is  lost, 
or  impaired,  while  the  condition  is  pending: 

1.  When  the  thing  is  lost  without  fault  of  the  debtor,  the  obliga- 
tion shall  become  extinguished. 

2.  When  the  thing  was  lost  by  the  fault  of  the  debtor,  he  is  obliged 
to  make  an  indemnity  for  damages  and  injuries. 

It  is  understood  that  the  thing  is  lost  whenever  it  perishes,  remains 
out  of  market,  or  disappears  in  such  a  manner  that  its  existence  is 
unknown,  or  it  is  not  possible  to  recover  it. 
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3.  When  the  thing  is  impaired  without  fault  of  the  debtor,  the 
impairment  is  to  be  borne  by  the  creditor. 

4.  When  the  thing  is  impaired  by  fault  of  the  debtor,  the  creditDr 
may  choose  between  the  resolution  of  the  obligation  and  its  fulfillment^ 
with  indemnity  for  damages  in  both  cases. 

6.  When  the  thing  improves  by  its  nature  or  by  time,  the  improve- 
ments are  for  the  benefit  of  the  creditor. 

6.  When  it  improves  at  the  expense  of  the  debtor,  the  latter  shall 
have  no  more  right  than  those  granted  to  the  usufructury. 

Col.  1543;  Mex.  1456;  Chile.  1486. 

1123.  When  the  object  of  the  conditions  is  to  resolve  the  obligation 
of  giving,  after  they  are  complied  with,  the  parties  in  interest  shall 
reciprocally  return  all  that  they  have  collected. 

In  cases  of  loss,  impairment  or  improvement  of  the  thing,  the 
provisions  in  respect  to  the  debtor,  contained  in  the  preceding  article, 
shall  be  applied  to  the  person  bound  to  make  restitution. 

As  to  the  obligation  of  doing  or  not  doing,  the  provisions  of  *be 
second  paragraph  of  article  1120  shall  be  observed  in  regard  to  the 
effects  of  the  resolution. 

Col.  1544;  Chile.  1480;  Mex.  1462;  Guat.  1456. 

1124.  The  right  to  resolve  the  obligations  is  considt-red  as  implied 
in  reciprocal  ones,  in  the  cases  in  which  one  of  the  obligated  persons 
does  not  comply  with  his  duties. 

The  injured  party  may  choose  between  exacting  the  compliance  with 
the  obligation  or  its  resolution  with  indemnity  for  damages  and  pay- 
ments of  interest  in  both  cases.  He  may  also  ask  for  the  resolution, 
even  after  having  asked  for  the  compliance,  when  the  latter  may 
appear  impossible. 

The  court  shall  decree  the  resolution  petitioned  for,  unless  there 
are  just  causes  authorizing  it  for  a  fixed  term. 

This  is  understood  without  prejudice  to  tlio  rights  of  third 
acquirers,  in  accordance  with  articles  1295  and  1298,  and  with  the 
provisions  of  the  Law  of  Mortgage. 

Col.  1546;  Uru.  1392;  Chile,  1489;  Mex.  1466. 

SECTION  SECOND. 

Obligations  depending  an  a  term.* 

Article  1125.  Obligations,  the  fulfillment  of  which  has  been  fixed 
for  a  certain  day,  are  exigible  only  when  such  day  arrives. 


*  Digesto,  book  45,  law  41,  par.  1.  Part.  5,  tit  11,  laws  12,  13.  Law  of 
Civil  Procedure,  arts.  203,  1155.  Comme'rcial  Code,  art.  60.  In8titudoii€% 
book  3,  tit.  16,  par.  2. 
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By  a  certain  day  is  understood  one  which  shall  necessarily  arrive, 
eyen  when  the  date  of  the  arrival  is  unknown. 

When  the  uncertainty  consists  in  the  arrival  or  nonarrival  of  the 
day,  then  the  obligation  is  conditional  and  shall  be  controlled  by  the 
rules  of  the  preceding  section. 

Col.  1551,  1563;  Chile,  1404,  1496;  Uru.  1304;  Guat.  1458. 

1126.  In  obligations  depending  on  a  certain  term;  what  has  been 
paid  in  advance  cannot  be  recovered. 

When  he  who  paid  was  not  aware,  when  he  did  it,  of  the  existence 
of  the  term,  he  shall  have  a  right  to  claim  from  the  creditor  the 
interests  or  fruits  which  the  latter  has  received  from  the  thing. 

Col.  1552;  Chile.  1405;  Guat.  1450;  Mex.  1475. 

1127.  Whenever  there  is  a  term  fixed  in  obligations,  it  is  presumed 
as  established  for  the  benefit  of  both  the  creditor  and  debtor,  unless 
from  its  tenor  or  from  other  circumstances,  it  may  appear  that  it 
has  been  established  for  the  benefit  of  one  or  the  other. 

Mex.  1476;  Uru.  1307. 

1128.  When  the  obligation  does  not  fix  a  term,  but  it  can  be 
inferred  from  its  nature  and  circumstances  that  there  was  an  inten- 
tion of  granting  it  to  the  debtor,  the  courts  shall  lix  the  duration  of 
such  a  term. 

The  courts  shall  also  fix  the  duration  of  a  term  when  it  may  have 
been  left  at  the  will  of  the  debtor. 

Chile,  1404;  Col.  155. 

1129.  The  debtor  shall  lose  all  right  to  profit  by  the  term: 

1.  When,  after  the  obligation  has  been  contracted,  it  appears  that 
he  is  insolvent,  unless  he  gives  security  for  the  debt. 

2.  When  he  does  not  give  to  the  creditor  the  security  he  is  bound 
to  give. 

3.  When  by  his  own  acts,  he  has  reduced  such  security,  after  giving 
it,  or  when  it  disappears  through  an  unforeseen  event  (zns  major), 
unless  it  is  immediately  substituted  by  a  new  one  equally  safe. 

Mex.  1477;  Col.  1552;  Chile,  1406;  Uru.  1300. 

1180.  When  the  term  of  the  obligation  is  fixed  by  days,  to  be 
counted  from  a  specified  one,  such  day  shall  be  excluded  from  the  com- 
putation which  shall  begin  on  the  following  day. 

Chile,  1408;  Col.  1555;  Uru.  1400. 
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SECTION  THIRD. 

Alternative  obligations.* 

Article  1131.  A  person,  who  is  alternatively  obliged  to  make  differ- 
ent prestations,  shall  fully  comply  with  one  of  them. 

A  creditor  cannot  be  compelled  to  receive  a  part  of  one  and  a  part 
of  another. 

Mex.  1479;  Col.  1557;  Chile,  1500. 

1182.  The  election  belongs  to  the  debtor,  unless  it  lias  been  ex- 
pressly granted  to  the  creditor. 

A  debtor  shall  not  have  the  right  to  select  prestations  which  are 
impossible,  illicit  or  which  could  not  have  been  the  matter  of  such 
obligations. 

Col.  1557;  ChUe,  1600. 

1133.  An  election  shall  not  be  effectual,  until  due  notice  has  been 
given  of  it. 

1134.  A  debtor  shall  lose  the  right  to  elect  when,  of  the  prestations 
which  he  is  alternatively  obliged  to  fulfill,  only  one  is  feasible. 

Col.  1560;  Chile,  1503. 

1135.  A  creditor  shall  have  a  right  to  be  indemnified  for  damages 
and  injuries  when,  by  the  fault  of  the  debtor,  all  the  things,  which 
were  alternatively  the  objects  of  the  obligation,  have  disappeared, 
or  it  has  become  impossible  to  comply  with  the  same. 

The  indemnity  shall  be  fixed,  taking  as  a  base  the  price  of  the  last 
thing  which  has  disappeared  or  of  the  last  service  which  has  become 
impossible. 

Col.  1561;  Chile.  1504. 

1136.  When  an  election  has  been  expressly  given  to  the  creditor, 
the  obligation  shall  cease  to  be  alternative,  from  the  date  on  which 
notice  of  such  election  has  been  given  to  the  debtor. 

Until  this  date,  the  liability  of  such  debtor  shall  be  governed  by 
the  following  rules: 

1.  When  any  of  the  things  has  been  lost  by  an  unforeseen  event 
{vis  major),  he  will  comply  by  delivering  the  one  which  the  creditor 
may  select  from  among  those  remaining,  or  the  one  that  remains,  if 
only  one  exists. 

2.  When  the  loss  of  any  of  the  things  has  been  caused  by  the  fault 
of  the  debtor,  the  creditor  may  claim  any  of  those  which  still  remain, 

•Part.  5,  tit.  11,  laws  14,  23,  24. 
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or  the  value  of  the  one  which  has  disappeared  by  the  fault  of  the 
debtor. 

3.  When  all  the  things  have  been  lost  by  the  fault  of  the  debtor^  the 
creditor  shall  have  a  right  to  select  the  vidue  of  any  one  of  them. 

The  same  rules  shall  apply  to  the  obligation  of  doing  or  not  doing, 
in  case  that  some  or  all  of  the  prestations  should  be  impossible. 

Col.  1660  to  1601;  Chile,  1502  to  1504. 

SECTION  FOURTH. 
Several  and  joint  obligations.* 

1137.  The  concurrence  of  two  or  more  creditors  or  of  two  or  more 
debtors,  in  a  single  obligation,  does  not  imply  that  each  one  of  the 
former  has  a  right  to  ask,  nor  each  one  of  the  latter  is  bound  to  com- 
ply in  full  with  the  things  which  are  the  objects  of  such  obligation. 
This  shall  only  take  place  when  the  obligation  determines  it  expressly, 
and  is  constituted  as  a  joint  obligation. 

Ouat.  1461;  Col.  1568;  Chile,  1511. 

1188.  If  from  the  context  of  the  obligation,  referred  to  in  the  pre- 
ceding article,  any  other  thing  does  not  appear,  the  credit  or  the  debt 
shall  be  presumed  as  divided  in  as  many  equal  parts  as  there  are  cred- 
itors or  debtors,  and  shall  be  considered  as  credits  or  debts,  each  one 
different  from  the  others. 

Col.  1570;  Chile,  1513. 

1189.  When  the  division  is  impossible,  the  right  of  the  creditors 
shall  only  be  impaired  by  the  collective  acts  of  the  same,  and  the  debts 
shall  only  be  recoverable  by  proceedings  against  all  of  the  debtors. 
If  any  one  of  them  is  found  to  be  insolvent,  the  others  shall  not  be 
obliged  to  pay  his  share. 

1140.  Solidarity  may  exist,  even  when  the  creditors  and  debtors 
are  not  bound  in  the  same  manner,  and  for  the  same  periods  and 
under  the  same  conditions. 

1141.  Each  one  of  the  joint  creditors  can  do  whatever  may  be 
profitable,  but  not  what  may  be  injurious  to  the  others. 

Actions,  enforced  against  any  one  of  the  joint  debtors,  shall  be  to 
the  injury  of  all  of  them. 

1142.  A  debtor  may  pay  the  debt  to  any  one  of  the  joint  creditors, 

'Oigesto,  book  16,  tit.  3,  law  43;  id.,  book  46,  tit.  2,  laws  2,  7,  10;  id.,  book 
^  tit  a,  law  67.  Instituciones,  book  3,  tit.  17,  par.  1,  2;  id.,  book  3,  tit.  30, 
ptr.  1.  Codigo,  book  8,  tit.  40,  law  6.  Nov.  Recop.,  book  10,  tit.  1,  law  10. 
^•xt  5,  tit.  11,  law  18;  id.  6,  tit  12,  law  8;  id.  5,  tit  14,  law  6. 
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but  when  it  has  been  judicially  demanded  by  any  one  of  them,  he 
must  pay  to  this  particular  one. 

1143.  Novation,  compensation,  confusion  or  remission  of  the  debt, 
made  by  one  of  the  joint  creditors,  or  with  any  of  the  debtors  of  the 
same  class,  extinguishes  the  obligation  without  prejudice  to  the  pro- 
visions of  article  1146. 

A  creditor  who  has  executed  any  of  these  acts,  and  also  the  person 
who  collects  the  debt,  shall  be  responsible  to  the  others  for  the  part 
pertaining  to  them  in  the  obligation. 

Col.  1570;  Chile,  1513,  par.  2. 

1144,  A  creditor  may  sue  any  of  the  joint  debtors  or  all  of  them 
simultaneously.  The  claims  instituted  against  one  shall  not  be  an 
obstacle  for  those  that  may  be  later  presented  against  the  others,  as 
long  as  it  does  not  appear  that  the  debt  has  been  collected  in  full. 

Col.  1571;  Chile,  1514. 

1146.  A  payment  made  by  one  of  the  joint  debtors  extinguishes  the 
obligation. 

A  person  who  has  made  the  payment  can  only  claim  from  his  co- 
debtors  shares  pertaining  to  each  one  with  the  interest  on  the  amounts 
advanced. 

The  failure  to  comply  with  the  obligation,  on  account  of  the  in- 
solvency of  a  joint  debtor,  shall  be  made  good  by  the  co-debtors  in 
proportion  to  the  debt  of  each  one  of  them. 

Col.  1572;  Chile,  1522. 

1146.  The  liberation  or  remission,  made  by  the  creditor  of  the  part 
affecting  one  of  the  joint  debtors,  does  not  release  this  one  of  his 
liability  as  to  the  co-debtors,  in  case  the  debt  has  been  fully  paid  by 
any  one  of  them. 

1147.  When  the  thing  has  perished,  or  the  prestation  has  become 
impossible,  without  any  fault  of  the  joint  debtors,  the  obligation  shall 
be  extinguished. 

If  there  has  been  any  fault  on  the  part  of  any  of  them,  all  shall 
be  liable,  as  to  the  creditor,  for  the  value  and  the  indemnity  for  dam- 
ages and  payments  of  interest,  without  injury  to  his  action  against 
the  culpable  or  negligent. 

Col.  157S;  Chile,  1521. 

1148.  A  joint  debtor  may  utilize,  against  the  claims  of  the  creditor, 
all  the  exceptions  derived  from  the  nature  of  the  obligation,  and 
those  which  are  personal  to  him.    Those  which  personally  pertain  to 
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the  others  may  be  employed  by  him  only  as  to  the  share  of  the  debt 
for  which  such  co-debtors  may  be  responsible. 

Col.  1577;  Chile.  1620. 

SECTION  FIFTH. 

Divisible  and  indivisible  obligations.* 

Article  1149.  The  divisibility  or  indivisibility  of  things,  objects  of 
obligations,  in  which  there  is  a  single  debtor  and  a  single  creditor, 
neither  changes  nor  modifies  the  provisions  of  chapter  second  of  this 
title. 

1150.  An  indivisible  several  obligation  is  determined  by  paying 
the  indemnity  for  damage  and  injury,  from  the  moment  that  any  of 
the  debtors  fails  to  comply  with  his  duties.  The  debtors,  who  have 
been  ready  to  comply  with  their  duties,  shall  only  contribute  to  the 
indemnity  in  a  sum  equivalent  to  the  corresponding  portion  of  the 
value  of  the  thing  or  of  the  service  in  which  the  obligation  consists. 

1151.  For  the  effects  of  the  preceding  articles,  the  obligation  of 
giving  specified  things,  and  all  those  which  are  not  susceptible  of 
partial  fulfillment,  shall  be  considered  as  indivisible. 

The  obligations  of  doing  shall  be  divisible  when  their  object  is  the 
prestation  of  a  number  of  days  of  work,  the  execution  of  work  by 
units  of  measure,  or  any  other  similar  things  which  by  their  nature 
are  susceptible  of  partial  fulfillment. 

In  the  obligation  of  not  doing,  the  divisibility  or  indivisibility 
shall  be  decided  by  characteristics  of  the  prestation  in  each  particidar 
case. 

SECTION  SIXTH. 

Obligations  with  penal  clause, \ 

Article  1152.  In  obligations  with  a  penal  clause,  the  penalty  shall 
substitute  the  indemnity  for  damages  and  the  payment  of  interest 
in  case  of  a  failure  to  comply  therewith,  if  it  has  not  been  otherwise 
stipulated. 

This  penalty  can  only  be  made  effective,  when  it  is  exigible  in  ac- 
cordance with  the  provisions  of  this  Code. 

1163.  The  debtor  cannot  exempt  himself  from  the  fulfillment  of 
the  obligation  by  paying  the  penalty,  unless  in  case  that  such  right 
has  been  expressly  reserved  to  him. 

*Dige8to,  book  45,  tit.  1,  laws  3,  4,  85;  id.,  book  45,  tit.  35,  laws  41,  45. 
tBigesto,  book  45,  tit  1,  laws  35,  126.    Part.  11,  laws  38,  56.    Commercial 
Code,  art.  56. 
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Neither  can  the  creditor  jointly  exact  the  fulfillment  of  the  obliga- 
tion and  the  payment  of  the  penalty,  nnlees  such  right  has  dearlj 
been  granted  to  him. 

Col.  1694;  Chile,  1637. 

1164.  The  Judge  shall  equitably  modify  the  penalty,  when  the 
principal  obligation  has  been  partly  or  irregularly  complied  with  by 
the  debtor. 

Col.  1696;  Chile,  1639. 

1155.  The  nullity  of  the  penal  clause  does  not  carry  with  it  that 
of  the  principal  obligation. 

The  nullity  of  the  principal  obligation  carries  with  it  that  of  the 
penal  clause. 

Col.  1693;  Chile,  1636. 

CHAPTER  FOURTH. 
Extinction  of  obligations. 

GENERAL  PROVISONS. 

Article  1158,  Obligations  are  extinguished: 

By  their  payment  or  compliance  with  them. 

By  the  loss  of  the  thing  due. 

By  remission  of  the  debt. 

By  the  merging  of  the  rights  of  the  creditor  and  debtor. 

By  compensation. 

By  novation. 

Chile,  1567:  Col.  1625. 

SECTION  FIRST. 

Payment.* 

Article  1167.  A  debt  shall  not  be  considered  as  paid,  until  the 
total  amount  of  the  thing  has  been  delivered,  or  the  prestation  of 
which  the  obligation  consisted  has  been  made. 

Chile,  1568;  Col.  1626. 

*  Digesto,  book  5,  tit.  8,  law  8;  id.,  book  14,  tit.  S,  law  14,  par.  8;  id.,  book 
26,  tit.  8,  laws  1,  5,  par.  1 ;  id.,  book  21,  tit.  1,  law  18;  id.,  book  46,  tit  3,  laws 
31,  41.  InstituoioneR,  book  3,  tit.  8,  par.  3.  De  ro^is  juris,  laws  66,  160,  175. 
177.  Project  of  1851,  arts.  1089,  1092,  1096,  1099.  Royal  Decree,  June  27, 
1852.    Royal  Order,  January  26,  1881.    Law  of  avil  Procedure,  tit.  62. 
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1168.  Any  person^  whether  he  has  interest  or  not  in  the  complianee- 
with  the  obligation^  and  whether  the  debtor  knows  it  and  approves 
it  or  is  not  aware  of  it^  can  make  the  payment. 

He  who  pays  the  account  of  another  may  recover  from  the  debtor 
what  he  has  paid,  unless  he  has  done  it  against  the  latter^s  express 
will. 

In  this  last  case^  he  can  only  recover  from  the  debtor  in  so  far  as 
the  payment  has  been  useful  to  him. 

Chile,  1572;  Col.  1630. 

1159.  He  who  pays  in  the  name  of  the  debtor,  when  the  latter  is 
not  aware  of  it,  cannot  compel  the  creditor  to  subrogate  him  in  the 
rights  the  creditor  possesses. 

ChUe,  1573;  Col.  1631. 

1160.  In  obligations  of  giving,  the  payment  made  by  the  person 
who  has  not  the  free  disposal  of  the  thing  due,  and  capacity  for  con- 
veying it,  shall  not  be  valid. 

However,  when  the  payment  has  consisted  in  a  sum  of  money  or 
a  thing  perishable,  no  recovery  shall  be  had  against  the  creditor  who 
has  spent  or  consumed  it  in  good  faith. 

1161.  In  obligations  of  doing,  the  creditor  cannot  be  compelled  to 
receive  the  prestation  or  the  services  from  a  third  party,  when  the 
quality  and  circumstances  of  the  person  of  the  debtor  has  been  taken 
into  account  in  establishing  the  obligation. 

Chile,  1672;  Col.  1030. 

1162.  Payment  shall  be  made  to  the  person  in  whose  favor  the  obli- 
gation is  constituted,  or  to  another  authorized  to  receive  it  in  his 
name. 

Chile,  1676;  CoL  1634. 

1163.  The  payment,  made  to  a  person  who  is  incapable  to  manage 
his  property,  shall  be  valid,  in  so  far  as  it  may  be  employed  for  his 
benefit. 

A  payment  made  to  a  third  party  shall  also  be  valid  in  so  far  as  it 
nuiy  have  been  beneficial  to  the  creditor. 

Chile.  1677;  CoL  1635. 

1164.  A  payment  made,  in  good  faith,  to  the  person  who  is  in 
possession  of  the  credit  shall  release  the  debtor. 

Chile,  1576;  Col.  1634. 

22 
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1165.  A  payment  made  by  the  debtor  to  the  creditor,  after  he  has 
been  judicially  ordered  to  retain  the  debt,  shall  not  be  valid. 

Chile,  1678;  Col.  1036. 

1166.  The  debtor  for  a  thing  cannot  oblige  his  creditor  to  receive 
«  different  one,  even  when  it  should  be  of  equal  or  superior  value  to 
the  thing  due. 

Neither  in  obligations  of  doing  can  a  prestation  be  substituted  by 
^another  against  the  will  of  the  creditor. 

Chile,  1560;  Col.  1627. 

1167.  When  the  obligation  consists  in  the  delivery  of  a  thing,  not 
specified  or  generic,  the  quality  and  circumstances  of  which  have 
not  been  expressed,  the  creditor  cannot  exact  one  of  a  superior  quality 
nor  can  the  debtor  deliver  an  inferior  one. 

1168.  Extrajudicial  expenses,  caused  by  the  payment,  shall  be 
charged  to  the  debtor.  The  court  in  accordance  with  the  Code  of 
Civil  Procedure  shall  decide  about  the  judicial  expenses. 

1169.  Unless  the  contract  expressly  authorizes  it,  the  creditor  can- 
not be  compelled  to  partially  receive  the  prestations  of  which  the  obli- 
^tion  consists. 

However,  when  the  debt  is  in  part  liquid  and  in  part  illiquid,  the 
•creditor  may  exact,  and  the  debtor  can  make  payment  of  the  former 
without  awaiting  for  the  liquidation  of  the  latter. 

1170.  Payments  of  debts  in  money  shall  be  made  in  the  class  of 
«coinB  stipulated,  and  when  it  is  not  possible  to  deliver  the  same  class, 
in  legal  silver  or  gold  coin  current  in  Spain. 

The  delivery  of  bills  to  order  or  drafts  or  other  mercantile  paper 
shall  only  produce  the  effects  of  payment,  when  collected  or  when,  by 
the  fault  of  the  creditor,  they  have  become  dishonored. 

Meanwhile,  the  action,  derived  from  the  original  obligation,  shall 
remain  in  suspense. 

Chile,  1569;  Col.  1627. 

1171.  Payments  shall  be  made  at  the  place  designated  in  the  obli- 
gation. 

When  it  is  not  expressed  and  when  a  determined  thing  is  to  be 
delivered,  the  payment  shall  be  made  at  the  place  where  the  thing 
existed,  at  the  moment  of  constituting  the  obligation. 

In  any  other  case,  the  place  of  payment  shall  be  that  of  the  domi- 
cile of  the  debtor. 

Col.  1645;  Chile.  1587. 
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Imputation  of  payments,* 

Article  1172.  A  person  having  several  debts  of  the  same  class^  in 
favor  of  a  single  creditor,  can  declare,  at  the  time  of  making  a  pay- 
ment, to  which  of  them  it  must  be  applied. 

When  the  debtor  accepts  a  release  from  the  creditor  in  which  the 
application  of  the  payment  is  made,  he  cannot  make  a  claim  against 
it,  unless  some  cause  has  intervened  which  may  invalidate  the  con- 
tract. 

Col.  1054;  Chile.  1576. 

1173.  If  the  debt  bears  interest,  the  payment  cannot  be  considered 
as  made  on  account  of  the  principal,  until  the  interest  is  covered. 

Chile,  1595;  Col.  1653. 

1174,  When  the  payment  cannot  be  imputed,  according  to  the  pre- 
ceding rules,  the  debt,  which  is  most  onerous  for  the  debtor  among 
those  which  have  matured,  shall  be  considered  as  the  one  paid. 

When  they  have  the  same  nature  and  liens,  the  payment  shall 
be  imputed  to  all  pro  rata. 

Col.  1655;  Chile.  1697. 

Payment  by  assignment  of  property. \ 

Article  1176,  The  debtor  may  assign  his  property  to  creditors  in 
payment  of  his  debts.  This  assignment  liberates  the  former  from 
liability  to  the  net  amount  of  the  property  assigned,  unless  there  are 
stipulations  to  the  contrary.  Agreements  in  respect  to  the  effects  of 
an  assignment,  entered  into  between  the  debtor  and  his  creditors, 
shall  be  made  in  accordance  with  the  provisions  of  title  seventeenth 
of  this  book,  and  with  what  is  prescribed  in  the  Code  of  Civil  Pro- 
cedure. 

ChUe,  1614.  1619;  Col.  1672.  1678. 

Tender  of  payment  and  consignation.X 

Article  1176.  When  the  creditor,  to  whom  the  tender  of  payment 
has  been  made,  refuses  to  accept  it,  without  reason,  the  debtor  shall 
remain  free  from  all  liability  by  the  consignation  of  the  thing  due. 

*Digesto,  book  5,  tit.  7,  law  85;  id.»  book  46,  tit.  3,  laws  1,  2,  3.  Codigo, 
book  8.  tit.  43.  law  1 ;  id.,  book  11,  tit.  39,  law  1.  Part.  5,  tit.  14,  law  10. 
Project  of  1851,  art.  1105. 

tDigesto,  book  42,  tit.  3,  law  9.  Codigo,  book  7,  tit.  71,  laws  7,  8.  Part. 
5,  tit  15,  laws  1,  3.    Project  of  1851,  arts.  1145  to  1155. 

tIKgesto,  book  2,  tit.  14,  law  62;  id.,  book  22,  tit.  1,  law  41,  par.  1;  id., 
book  46,  tit.  3,  law  72.  Codigo,  book  8,  tit.  32,  law  19;  id.,  book  8,  tit.  43, 
law  9.   Part  5,  tit.  14,  law  8. 
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The  same  effect  shall  be  produced  by  the  consignation  alone  when 
made  in  the  absence  of  the  creditor^  or  when  he  is  incapacitated  from 
receiving  the  payment^  at  the  time  in  which  it  is  dne^  and  when  sev- 
eral persons  pretend  to  have  a  right  to  collect  it^  or  when  the  title  of 
the  obligation  has  been  mislaid. 

Col.  1668;  ChUe.  1609. 

1177.  In  order  that  the  consignation  of  the  thing  due  may  liberate 
the  obligee^  notice  of  it  shall  previously  be  given  to  the  persons  in- 
terested in  the  fulfillment  of  the  obligation. 

Consignation  shall  be  ineffective  when  not  strictly  adjusted  to  the 
provision  regulating  payment. 

Col.  1660;   Chile,  1602. 

1178.  Consignation  shall  be  made  by  depositing  the  things  due^  at 
the  disposal  of  the  judicial  authority  before  whom  it  shall  be  proven 
that,  in  the  proper  case,  the  tender  has  been  made  and,  in  all  other 
cases,  that  notice  has  been  given  of  the  consignation.  After  con- 
signation is  made,  notice  thereof  shall  also  be  given  the  parties  con- 
cerned. 

Chile,  1600,  1601;  Col.  1668. 

1179.  The  expenses  of  consignation,  when  proper,  shall  be  charged 
to  the  creditor. 

Chile,  1604;  Col.  1662. 

1180.  After  the  consignation  is  duly  made,  the  debtor  can  ask  the 
Judge  to  order  the  cancellation  of  the  obligation. 

While  the  creditor  has  not  accepted  the  consignation  or  no  judicial 
decision  has  been  rendered  that  it  has  been  well  done,  the  debtor  may 
withdraw  the  thing  or  sum  consigned,  leaving  the  obligation  sub- 
sisting. 

Chile,  1606;  Col.  1180. 

1181.  If,  after  the  consignation  is  made,  the  creditor  authorized  the 
debtor  to  withdraw  it,  the  former  shall  lose  all  the  (right)  of  prefer- 
ence which  he  has  in  the  thing. 

The  co-debtors  and  sureties  shall  become  discharged. 

Col.  1666;  Chile.  1607. 
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SECTION  SECOND. 

Loss  of  the  thing  due.* 

Article  1182.  The  obligation^  which  consists  in  the  delivery  of  a 
specified  thing,  shall  be  extinguished  when  this  thing  is  lost  or  de- 
stroyed without  fault  of  the  debtor  and  before  he  has  become  liable 
for  delay. 

Col.  1727;  Chile,  1670. 

1183.  Whenever  the  thing  is  lost,  when  in  the  possession  of  the 
debtor^  it  shall  be  presumed  that  the  loss  has  occurred  by  his  fault 
and  not  by  an  unforeseen  event  (itj  major),  unless  there  is  proof  to 
the  contrary  and  without  prejudice  to  provision  of  article  1096. 

CoL  1730;  Chile,  1671. 

1184,  In  obligations  of  doing,  the  debtor  shall  also  be  liberated 
when  the  prestation  appears  to  be  legally  or  physically  impossible. 

1186.  When  the  debt  for  a  certain  and  specified  thing  originates 
from  a  crime  or  fault,  the  debtor  shall  not  be  exempted  from  the 
payment  of  its  value,  whatever  the  cause  of  the  loss  may  be,  unless, 
when  after  he  has  offered  the  thing  to  the  person,  who  should  have 
received  it,  this  person  without  reason  had  refused  to  accept  it. 

ChUe,  1676;  Col.  1736. 

1186.  Whenever  the  obligation  is  extinguished  by  the  loss  of  the 
thing,  all  actions  which  the  debtor  should  have  against  third  persons, 
on  account  of  it,  pass  to  the  creditor. 

CoL  1736;  ChUc.  1677. 

SECTION  THIRD. 

Remission  of  debts.] 

Article  1187.  A  remission  may  be  made  either  expressly  or  tacitly. 
Both  of  them  shall  be  governed  by  the  provisions  which  rule  inofB- 
cions  donations.  I 

^Bigesto,  book  13,  tit.  1,  law  20;  id.,  book  19,  tit.  2,  law  9,  par  4;  id.,  book 
43,  tit.  16,  law  19;  id.,  book  45,  tit.  1,  laws  23,  49.  Codigo,  book  4.  tit.  24, 
law  5.  Part.  6,  tit.  21,  law  3;  id.  6,  tit.  3,  law  4;  id.  6,  tit.  6.  law  27;  id.  8, 
tit  8,  law  15;  id.  5,  tit.  11,  lawa  20,  21;  id.  5,  tit.  13,  law  20;  id.  5,  tit.  14,  law 
9;  id.  5,  tit.  23,  law  29;  id.  6,  tit.  14,  laws  6,  9,  44,  53,  54;  id.  7,  tit.  14,  law  20. 
Penal  Code,  arts.  18,  121  to  128. 

tDigesto,  book  2,  tit.  14,  law  3;  id.,  book  34,  tit.  3,  law  1.  Codigo,  book  8, 
tit  26,  law  0.  Part.  3,  tit.  19,  law  11;  id.  5,  tit.  13,  law  40;  id.  6,  tit.  14,  laws 
1.9. 
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An  express  remission  must^  besides^  be  adjusted  to  the  forms  of  a 
donation. 

Col.  1712;  Chile.  1053. 

1188.  A  voluntary  surrender,  made  by  a  creditor  to  his  debtor,  of 
a  private  document  which  bears  evidence  of  a  credit,  implies  the  re- 
nunciation of  the  action  which  the  former  had  against  the  latter. 

When,  for  the  purpose  of  invalidating  this  renunciation,  it  is 
claimed  that  it  is  inofficious,  the  debtor  and  his  heirs  may  support  it 
by  proving  that  the  delivery  of  the  document  was  made  on  account 
of  the  payment  of  the  debt. 

Col.  1713;  Chile,  1664. 

1189.  Whenever  a  private  document  from  which  the  debt  appears 
is  in  the  possession  of  the  debtor,  it  shall  be  presumed  that  the  cred- 
itor delivered  it  by  his  own  will,  unless  the  contrary  is  proven. 

Chile,  1654;  Col.  1713. 

1190.  The  remission  of  the  principal  debt  shall  extinguish  the  ac- 
cessory obligations,  but  the  remission  of  the  latter  shall  leave  the 
former  existing. 

1191.  The  accessory  obligation  of  a  pledge  shall  be  considered  re- 
mitted, when  the  pledge,  after  having  been  delivered  to  the  creditor, 
is  found  in  the  possession  of  the  debtor. 

Col.  1713;  Cliile,  1654. 

SECTION  FOURTH. 
Confusion  of  rights,* 

Article  1192.  Whenever  the  capacities  of  creditor  and  debtor  are 
merged  in  the  same  person,  the  obligation  becomes  extinguished. 

The  case  in  which  this  confusion  takes  place  by  title  of  inheritance 
is  excepted,  when  such  inheritance  has  been  accepted  under  benefit 
of  inventory. 

Col.  1724,  1728;  Chile,  1665,  1669. 

1193.  The  confusion  which  takes  place  in  the  person  of  the  debtor 
or  of  the  principal  creditor  is  beneficial  to  the  sureties.  The  one 
which  takes  place  in  the  person  of  any  of  such  sureties  does  not  ex- 
tinguish the  obligation. 

Chile,  1666;  Col.  1725. 

•  Digesto,  book  34,  tit.  3,  law  21 ;  id.,  book  46,  tit.  1,  laws  21,  38,  50,  71,  21, 
par.  3;  id.,  book  46,  tit.  3,  law  43;  id.,  book  46,  tit.  8,  law  2.  Project  of  1851, 
art.  1158.    Part.  6,  tit.  6,  law  8. 
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1194.  ConfuBion  does  not  extinguish  debts  in  severalty,  except  aa 
to  the  part  which  corresponds  to  the  creditor  or  debtor  in  whom  both 
capacities  are  merged. 

Col.  1726;  Chile.  1667. 

SECTION  FIFTH. 

Compcfisation  (set-off).* 

Article  1196.  Compensation  shall  take  place  when  two  persons,  in 
their  own  rights,  are  reciprocally  creditors  and  debtors  of  each  other. 

Col.  1714;  Chile,  1663. 

• 

1196.  In  order  that  compensation  may  be  eflfectual,  it  is  required: 

1.  That  each  one  of  the  persons  bound  may  be  principally  so,  and 
that  he  may  be,  at  the  same  time,  the  principal  creditor  of  the  other. 

2.  That  both  debts  consist  in  a  sum  of  money  or,  when  the  things 
due  are  perishable,  that  they  be  of  the  same  kind  and  also  of  the  same 
quality,  when  the  latter  has  been  stipulated. 

3.  That  both  debts  are  due. 

4.  That  they  are  liquid  and  exigible. 

5.  That  no  retention  or  suit,  instituted  by  a  third  party  and  of 
which  due  notice  has  been  given  to  the  debtor,  affects  any  of  them. 

Col.  1715;  Chile,  1666. 

1197.  Notwithstanding  the  provisions  of  the  preceding  article,, 
the  sureties  may  oppose  compensation  in  respect  to  what  the  creditor 
owes  to  his  principal  debtor. 

1198.  The  debtor,  who  has  consented  to  an  assignment  of  rights, 
made  by  a  creditor  in  favor  of  a  third  party,  cannot  oppose,  against 
the  assignee,  the  compensation  which  should  pertain  to  him  against 
the  assignor. 

When  the  creditor  gave  him  notice  of  the  assignment  and  the  debtor 
did  not  consent  to  it,  he  may  oppose  compensation  for  the  debts, 
prior  to  such  assignment,  but  not  for  those  contracted  afterwards. 

When  the  assignment  is  made  without  knowledge  of  the  debtor,  he 
can  oppose  compensation  for  the  credits,  prior  to  it,  and  for  those 
contracted  subsequently,  until  he  has  been  informed  of  the  assign- 
ment. 

Chile,  1669;  Col.  1718. 

•Digesto,  book  16,  tit.  1,  laws  4,  5;  id.,  book  16,  lit.  2,  laws  1,  15,  23;  id., 
book  20,  tit.  4,  law  4;  id.,  book  40,  lit.  12,  law  10.  Codigo,  book  4,  tit.  3,  law» 
A,  14,  par.  2.  Part.  5.  tit.  3,  law  5;  id.  5,  tit.  14,  laws  20.  21,  22,  24,  27. 
Project  of  1851,  art.  1123. 
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1198.  Debts  payable  in  different  places  may  be  compensated  by  an 
indemnity  for  the  expenses  of  transportation  or  for  the  exchange  at 
the  place  of  payment. 

Col.  1723;  Chile,  1664. 

1200.  Compensation  shall  not  take  place  when  any  of  the  debts 
arises  from  a  deposit  or  from  the  obligations  of  the  depositary  or 
borrower. 

Neither  can  it  be  opposed  to  the  creditor  for  support  due  under  a 
gratuitous  title. 

1201.  When  a  person  has  against  himself  different  debts^  which 
may  be  compensated,  the  provisions  referring  to  imputation  of  pay- 
ments shall  be  observed  in  the  order  of  compensation. 

Col.  1722;  Chile,  1623. 

1202.  The  effect  of  compensation  is  to  extinguish  both  debts  to  the 
concurrent  amount,  even  when  the  creditors  and  debtors  have  no 
knowledge  of  it. 

Col.  1715;  Chile,  1656. 

SECTION  SIXTH. 

NovcUion* 

Article  1203,  Obligations  can  be  modified : 

1.  By  change  of  object  or  their  principal  conditions. 

2.  By  substituting  the  person  of  the  debtor. 

3.  By  subrogating  a  third  party  in  the  rights  of  the  creditor. 

Col.  1690;  Chile,  1631. 

1204,  In  order  that  an  obligation  may  be  extinguished  by  another 
which  substitutes  it,  it  is  necessary  that  it  should  be  so  expressly 
declared,  or  that  the  old  and  new  be  absolutely  incompatible. 

Col.  1603;  Chile,  1634. 

1205.  Novation,  consisting  in  the  substitution  of  any  debtor  in  the 
place  of  the  original  one,  can  be  made  without  the  knowledge  of  the 
latter,  but  not  without  the  consent  of  the  creditor. 

Col.  1694;  Chile,  1635. 

*  Digesto,  book  17,  tit.  1,  law  26,  par.  2;  id.,  book  18,  tit.  4,  law  4;  id.,  book 
42,  tit.  3,  law  2;  id.,  book  42,  tit.  6,  law  1,  par.  1;  id.,  book  46,  tit.  1,  laws  17, 
36;  id.,  book  46,  tit.  2,  laws  2,  8;  id.,  book  46,  tit.  3,  laws  43,  53,  76.  Codigo, 
book  8,  tit.  19,  law  1 ;  id.,  book  8,  tit.  42,  laws  1,  3,  6;  id.,  book  8,  tit.  48,  law  8. 
De  regiilis  juris,  No.  129,  178.  Part.  5,  tit.  5,  law  56;  id.  5,  tit.  12,  law  11;  id. 
5,  tit.  13,  law  34;  id.  6,  tit.  14,  law  15.    Project  of  1851,  art.  1135,  1151. 


Civil  Code.  346 

1206.  The  insolvency  of  the  new  debtor,  who  has  been  accepted  by 
the  creditor,  shall  not  revive  the  action  of  the  latter  against  the 
original  debtor,  unless  said  solvency  has  been  prior,  public,  and 
known  to  the  debtor  when  he  transfers  his  debt. 

ChUe,  1637;  Col.  1606. 

1807.  When  the  principal  obligation  is  extinguished  by  eflPect  of 
the  novation,  the  accessory  obligations  shall  only  subsist  in  so  far  as 
they  benefit  third  parties  who  have  not  given  their  consent. 

CoL  1700;  Chile,  1641. 

1208.  Novation  is  null  and  void,  if  the  original  obligation  is  also 
80,  unless  the  cause  of  nullity  can  be  claimed  by  the  debtor  only  or 
the  ratification  gives  validity  to  acts  which  were  null  in  their  origin. 

Col.  1689;  Chile.  1630. 

1209.  The  subrogation  of  a  third  party  in  the  rights  of  a  creditor 
cannot  be  presumed,  except  in  the  cases  expressly  mentioned  in  this 
Code. 

In  other  cases,  it  shall  be  necessary  to  prove  it  clearly  in  order  that 
it  may  be  effectual. 

1210.  Subrogation  is  presumed: 

1.  When  a  creditor  pays  another  preferred  creditor. 

2.  When  a  third  party,  who  is  not  interested  in  the  obligation,  pays 
with  the  express  or  tacit  approval  of  the  debtor. 

3.  When  the  person,  who  has  interest  in  the  fulfillment  of  the  obli- 
gation, pays,  without  injury  to  the  effect  of  the  confusion  in  respect 
to  the  share  belonging  to  him. 

1211.  A  debtor  may  make  the  subrogation,  without  the  consent  of 
the  creditor,  when  for  paying  the  debt,  he  has  borrowed  money  by  a 
pnbUc  deed,  stating  therein  his  intent  and  setting  forth,  in  the  release, 
the  origin  of  the  sum  paid. 

1212.  Subrogation  transfers  to  the  subrogated  the  credit  with  the 
rights  annexed  to  it,  either  against  the  debtor  or  against  third  par- 
ties, be  they  sureties  or  holders  of  mortgages. 

1218,  A  creditor,  to  whom  a  partial  payment  has  been  made,  may 
enforce  his  right  for  the  balance,  with  preference  to  the  person  sub- 
rogated in  his  stead  by  virtue  of  the  partial  payment  of  the  same 
credit. 
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CHAPTER  FIFTH. 
Proof  of  obligations, 
GENERAL   PROVISIONS. 

Article  1214.  Proof  of  obligations  devolves  upon  the  persona 
claiming  their  fulfillment,  and  that  of  their  extinguishment  falls 
upon  those  who  oppose  the  same. 

Chile,  1698;  Col.  1757. 

1216,  Proofs  can  be  made  by  instruments,  by  confession,  by  the 
personal  inspection  of  a  Judge,  by  experts,  by  witnesses,  and  by  pre- 
sumptions. 

Col.  1767;  Chile,  1698. 

SECTION  FIRST. 
Public  documents.* 

Article  1216.  Public  documents  are  those  authorized  by  a  Notary 
or  by  a  competent  public  official,  with  the  solemnities  required  by 
law. 

Col.  1758;  Chile,  1699. 

1217,  Documents  in  which  a  Notary  Public  intervenes  shall  be 
governed  by  the  Notarial  Law. 

1218,  Public  instruments  are  evidence,  even  against  a  third  party, 
of  the  fact  which  gave  cause  for  their  execution  and  of  the  date  of  the 
same. 

They  shall  also  be  evidence  against  the  contracting  parties  and 
those  holding  rights  under  them,  as  to  the  declarations  made  in  them 
by  the  former. 

Col.  1759;  Chile,  1701. 

1219,  Public  instruments,  made  for  the  purpose  of  weakening  a 
former  deed,  between  the  same  parties,  shall  be  effectual  against  third 
parties  only  when  their  contents  have  been  annotated  in  the  proper 
public  registry  or  on  the  margin  of  the  original  deed,  and  on  the 
transcription  or  copy  by  virtue  of  which  the  third  parties  have  acted. 

Chile,  1707;  Col.  1766. 

•Digest©,  book  22,  tit.  3,  law  2.  Novela,  23,  chap.  2.  Nov.  Recop.,  book 
10,  tit'  23,  laws  1,  6,  6.  Part.  3,  tit.  18,  law  114;  id.  3,  tit.  19,  laws  8,  10,  U. 
Law  of  Civil  Procedure,  arts.  596,  697,  598,  600.  Project  of  1851,  art.  1216. 
Notary  Law,  May  28,  1862,  art.  1,  and  regulation  Nov.  9,  1874,  art.  9.  Law  of 
Mortgage,  art.  396. 
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1220.  Copies  of  public  instruments  of  which  there  is  an  original 
or  protocol,  when  contested  by  those  to  whom  they  cause  damage, 
shall  have  probatory  force  only  when  they  have  been  duly  collated. 

If  there  is  any  difference  between  the  original  and  the  copy,  the 
contents  of  the  former  shall  govern. 

1221.  When  the  original  deed,  the  protocol,  and  the  original  file 
have  disappeared,  the  following  shall  constitute  evidence : 

1.  The  first  copies  taken  by  the  public  oflBcer  who  had  authorized 
them. 

2.  The  subsequent  copies,  issued  by  order  of  a  court,  after  sum- 
moning the  interested  parties. 

3.  Those  which  may  have  been  taken  in  the  presence  of  the  inter- 
ested parties  and  with  their  assent,  but  without  judicial  order. 

In  default  of  the  above-mentioned  copies,  any  other  copies,  thirty 
or  more  years  old,  shall  be  evidence,  provided  they  have  been  taken 
from  the  original  by  the  officer  who  authorized  them  or  by  any  other 
in  charge  of  their  custody. 

Copies  less  than  thirty  years  old,  or  which  are  authorized  by  a  pub- 
lic official,  in  which  the  circumstances,  specified  in  the  preceding 
paragraph  do  not  concur,  shall  serve  only  as  a  beginning  of  written 
evidence. 

The  probatory  force  of  copies  of  a  copy  shall  be  valued  by  the 
courts  according  to  circumstances. 

1222.  The  inscription  in  any  public  registry  of  a  document  which 
has  disappeared  shall  be  valued,  according  to  the  rules  established  in 
the  last  two  paragraphs  of  the  preceding  articles. ' 

1223.  An  instrument,  defective  by  the  incompetency  of  the  No- 
tary, or  by  any  other  fault  in  its  form,  shall  be  considered  as  a  pri- 
vate document  when  signed  by  the  parties  who  executed  the  same. 

1224.  An  instrument  of  recognition  of  an  act  or  contract  proves 
nothing  against  the  instrument  by  which  the  same  was  executed, 
when,  by  excess  or  omission,  they  disagree  with  it,  unless  the  nova- 
tion of  the  former  is  expressly  proven. 

Private  documents* 

Article  1225.  A  private  document  legally  recognized  shall  have, 
as  to  those  who  executed  it  and  those  holding  rights  under  them,  the 
same  force  as  a  public  instrument. 

Col.  1763 ;  Chile.  1702. 

•Digesto,  book  13,  tit.  6,  laws  24,  26;  id.,  book  16,  tit.  3,. law  26;  id.,  book 
22,  tit.  3,  law  26;  id.,  book  26,  tit.  7,  law  16.  Codigo.  book  4,  tit.  19,  law  6; 
id.,  book  4,  tit.  30,  law  4;  id.,  book  8,  tit.  18,  law  11.  Part.  3,  tit.  18,  laws  119, 
121.  Nov.  Recop.,  book  11,  tit.  9,  laws  1,  2.  Project  of  1851,  arts.  1204,  1209. 
Law  of  Civil  Procedure,  arts.  579,  593,  604,  1429,  1430,  1431.  Commercial 
Code,  art  48. 
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1226.  A  person  against  whom  a  written  obligation,  which  appean 
aubscribed  by  him,  is  set  up  in  court  is  bound  to  declare  whether  the 
subscription  is  *or  is  not  his  own. 

The  heirs  and  those  holding  rights  under  the  person  bound  may 
limit  themselves  to  state  if  they  know  whether  the  subscription  of  the 
obligation  is,  or  is  not  that  of  their  principal. 

Befusal,  without  a  just  cause,  to  make  the  declaration  mentioned 
in  the  preceding  paragraph,  may  be  considered  by  the  court  as  a  con- 
fession of  the  genuineness  of  the  document. 

Col.  1761;  ChUe,  1702. 

1227.  The  date  of  a  private  document  shall  be  considered,  in  re- 
spect to  third  parties,  only  from  the  date  on  which  it  has  been  filed 
or  inscribed  in  a  public  registry,  from  the  death  of  any  of  the  per- 
sons who  subscribe  it,  or  from  the  date  on  which  it  is  delivered  to  a 
public  official  by  virtue  of  his  office. 

Col.  1762;  Chile,  1703. 

1228.  Entries,  registries,  and  private  papers  shall  be  evidence  only 
against  the  person  who  has  written  them  in  all  that  may  appear  clearly 
stated,  but  the  person  who  wants  to  be  benefited  by  such  is  bound  to 
accept  them  also  in  the  part  which  is  injurious  to  him. 

Col.  1763;  Chile.  1704. 

1229.  A  note  written  or  signed  by  a  creditor,  at  the  end,  in  the 
margin,  or  on  the  back  of  a  document  held  by  him,  constitutes  evi- 
dence in  all  that  is  favorable  to  the  debtor. 

The  same  thing  shall  be  understood  of  the  notes  written  or  signed 
by  the  creditor,  on  the  back,  in  the  margin,  or  at  the  foot  of  the 
duplicate  of  a  document  or  receipt  which  the  debtor  holds. 

In  both  cases,  the  debtor,  who  wishes  to  avail  himself  of  what  is 
favorable  to  him,  shall  have  to  abide  by  what  is  injurious  as  well. 

Col.  1764;  Chile,  1715. 

1230.  Private  documents  made  for  the  purpose  of  changing  the 
stipulations  made  in  a  public  instrument  produce  no  effect  against  a 
third  party. 

Col.  1766;  Chile,  1707. 
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,  SECTION"  SECOND. 
Confession.* 

Article  1231.  Confession  may  be  made  either  judicially  or  extra- 
judicially. 

In  both  cases^  it  shall  be  an  indispensable  condition  for  the  validity 
of  the  confession  that  it  should  relate  to  personal  acts  of  the  confessor 
and  that  he  may  have  legal  capacity  for  making  it. 

1232.  Confession  is  evidence  against  the  author. 

Exception  is  made  of  the  cases  in  which  compliance  with  the  laws 
may  be  evaded  by  such  confession. 

Col.  1769;  Chile,  1713. 

1233.  The  confession  cannot  be  partially  used  against  him  who 
makes  it,  unless  it  refers  to  different  facts  or  when  a  part  of  the  con- 
f eeaion  is  proven  by  other  means^  or  when^  in  any  particular^  it  may 
be  contrary  to  nature  or  law. 

1234.  Confession  loses  its  effectiveness  only  when  it  is  proven  that 
on  the  making  of  it  an  error  of  fact  was  committed. 

1235.  A  judicial  confession  must  be  made  imder  oath  before  a 
competent  Judge,  and  when  he  who  may  be  benefited  by  it  has  actual 
representation  in  the  proceedings. 

1236.  When  judicial  confession  under  decisory  oath  is  demanded, 
the  party  from  whom  it  is  requested  may  ask  the  oath  to  be  referred 
to  the  adversary,  and  if  the  latter  refuses  to  give  it,  it  shall  be  con- 
sidered that  the  person  has  confessed. 

1237.  Decisory  oath  cannot  be  demanded  about  incriminating 
facts  nor  on  questions  about  which  the  parties  cannot  compromise. 

1238.  Confession  made  under  decisory  oath,  whether  deferred  or 
referred,  constitutes  a  proof  only  in  favor  or  against  the  parties  who 
submitted  to  it  or  their  heirs,  and  persons  holding  rights  under  them. 

No  proof  shall  be  admitted  about  the  falseness  of  such  oath. 

1239.  Extrajudicial  confession  shall  be  considered  as  an  act  subject 
to  the  appreciation  of  the  courts,  according  to  the  rules  established 
about  evidence. 

-  —  —      ■     ■  ■  — 

^Digesto,  book  2,  tit.  1,  law  15;  id.,  book  11,  tit.  1,  law  9,  par.  3,  19;  id., 
book  12,  tit.  2,  laws  1,  2.  Part.  3,  tit.  11,  laws  1,  6;  id.  8,  tit.  13,  laws  1,  2, 
4,  7;  id.  7,  tit.  33,  law  11.  Nov.  Recop.,  book  11,  tit.  28,  law  4.  Law  of  Gvll 
Prooedure,  arts.  380,  387,  637,  1430,  1431. 
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SECTION  THIRD. 

Personal  inspection  by  the  judge.* 

Article  1240.  Evidence  by  personal  inspection  of  the  Judge  shall 
only  be  effective  in  so  far  as  it  clearly  permits  the  court  to  estimate^ 
by  the  external  appearance  of  the  thing  inspected,  the  fact  which  he 
tries  to  ascertain. 

Col.  177 ;  ChUe,  1314. 

1241.  The  inspection  made  by  a  Judge  may  be  estimated  in  the  sen- 
tence rendered  by  another  Judge,  provided  the  former  has  set  forth 
with  perfect  clearness,  in  the  proceedings,  the  details  and  circum- 
stances of  the  things  inspected. 

SECTION  FOURTH. 

Evideftce  by  experts.] 

Article  1242.  This  class  of  evidence  can  only  be  used,  when,  in 
order  to  estimate  the  facts,  scientific,  artistic  or  practical  knowledge 
is  necessary  or  convenient. 

1243.  The  value  of  this  evidence  and  the  form  in  which  it  must  be 
given  are  the  subjects  of  the  provisions  of  the  Code  of  Civil  Pro- 
cedure. 

SECTION  FIFTH. 

Evidence  by  witnesses. X 

Article  1244.  Evidence  by  witnesses  shall  be  admissible  in  all  cases 
in  which  it  has  not  been  expressly  forbidden. 

1245.  All  persons,  of  either  sex,  who  are  not  unable  by  natural 
incapacity  or  by  the  provisions  of  law,  can  be  witnesses. 

1246.  The  following  cannot  be  witnesses  by  natural  incapacity: 

1.  Lunatics  or  insane  persons. 

2.  The  blind  and  deaf,  in  those  things,  knowledge  of  which  de- 
pends upon  sight  and  hearing. 

3.  Minors  under  fourteen  years  of  age. 

-  --  — 

*  Part.  3,  tit.  15,  laws  8,  13.    Law  of  Civil  Procedure,  arts.  633,  636. 
t  Law  of  Civil  Procedure,  arts.  610,  632. 

tPart.  .3,  tit.  16,  laws  1,  8,  0,  10,  11,  14,  15,  16,  18,  32.  Law  of  Gvil  Pro- 
cedure, art.  659. 
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1247.  The  following  persons  are  incapable  by  provisions  of  law: 

1.  Those  who  are  directly  interested  in  the  suit. 

2.  The  ascendants  in  the  suits  of  their  descendants  and  the  latter 
in  those  of  the  former. 

3.  The  father-in-law  or  mother-in-law  in  the  suits  of  the  son-in- 
law  or  daughter-in-law^  and  vice-versa, 

4.  The  husband  in  the  suits  of  his  wife  and  the  wife  in  those  of 
the  husband. 

6.  Those  who,  on  account  of  their  condition  or  profession,  are 
bound  to  keep  secrecy  in  matters  relating  to  their  profession  or  con- 
dition. 

6.  Those  who  are  especially  disqualified  to  be  witnesses  in  certain 
acts. 

The  provisions  of  Nos.  2,  3,  and  4  shall  not  be  applied  in  suits  in 
which  it  is  intended  to  prove  the  birth  or  death  of  children  or  any 
other  private  family  act,  which  it  may  not  be  possible  to  verify  by 
any  other  means. 

1248.  The  probatory  force  of  the  depositions  of  the  witnesses  shall 
be  valued  by  the  courts  in  accordance  with  the  provisions  of  the  Law 
of  Civil  Procedure,  taking  care  to  avoid  that,  by  the  simple  coinci- 
dences of  some  depositions,  unless  their  truthfulness  be  evident,  the 
affairs  may  be  finally  decided  in  which  are  usually  employed  public 
deeds,  private  documents,  or  any  commencement  of  written  evidence. 

SECTION  SIXTH. 
Presumptions* 

Article  1248.  Presumptions  are  only  admissible  when  the  facts 
from  which  they  are  to  be  deduced  are  completely  proven. 

1260.  Presumptions  established  by  law  exempt  those  favored  by 
them  from  producing  any  further  evidence. 

1261.  Presumptions  established  by  law  can  be  destroyed  by  evi- 
dence to  the  contrary,  except  in  those  cases  in  which  it  is  expressly 
prohibited. 

Only  a  sentence  obtained  in  a  suit  for  revision  shall  be  effective 
against  the  presumption  that  a  final  judgment  is  true. 

1262.  In  order  that  the  presumption  of  a  final  sentence  may  be 
effective  in  another  suit,  it  is  necessary  that  between  the  case  deter- 
mined by  the  sentence  and  that  in  which  the  same  is  invoked,  there 

*  DigMto,  book  44,  tit.  2,  laws  12,  13,  14.  Part.  3,  tit.  2,  law  25 ;  id.  3,  tit. 
14,  laws  8,  10.  11.  14;  id.  3,  tit.  22,  law  19,  20,  21;  id.  3,  tit.  26,  laws  1.  2. 
Iaw  of  Civil  Procedure,  art.  1692,  No.  6. 
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shall  be  the  most  perfect  identity,  between  the  things,  the  causei^ 
and  the  persons  of  the  litigants,  and  the  capacity,  under  which  they 
litigated. 

In  questions  relating  to  the  civil  condition  of  persons  and  in  those 
about  the  validity  or  nullity  of  testamentaiy  provisions,  the  pre- 
sumption of  a  final  sentence  shall  be  effective  against  third  parties, 
even  if  they  have  not  litigated. 

It  is  understood  that  there  is  identity  of  persons  whenever  the  liti- 
gants of  the  second  suit  hold  rights  under  those  who  litigated  in  the 
preceding  suit,  or  when  they  are  united  to  them  by  liens  of  solidarity, 
or  by  those  which  are  established  by  the  indivisibility  of  prestations 
among  those  who  have  the  right  to  exact  them,  or  those  who  are 
boimd  to  satisfy  the  same. 

1253.  In  order  that  presumptions,  not  established  by  law,  may  be 
considered  as  means  of  evidence,  it  is  indispensable  that  between  the 
facts  demonstrated  and  the  one  that  is  to  be  deduced,  should  exist 
a  precise  and  direct  connection  according  to  the  rules  of  human 
criterion. 

TITLE  II. 
Contracts. 

CHAPTEB  FIRST. 
General  proznsions.* 

Article  1284,  A  contract  exists  from  the  moment  when  one  or  bct- 
eral  persons  consent  to  bind  himself  or  themselves,  in  respect  to  an- 
other or  others,  to  give  something  or  to  render  some  service. 

Col.  1496;  ChUe,  1438. 

1266.  The  contracting  parties  may  establish  any  pacts,  clauses,  and 
conditions  which  they  deem  convenient,  provided  they  do  not  conflict 
with  the  laws,  morals,  or  public  order. 

1266.  The  validity  and  fulfillment  of  contracts  cannot  be  left  to 
the  will  of  one  of  the  contracting  parties. 

1267.  Contracts  shall  only  be  effectual  between  the  parties  by 
whom  they  are  executed  and  their  heirs,  except,  with  respect  to  the 
latter,  in  the  cases  where  the  rights  and  obligations  originating  from 

'Digesto,  book  2,  tit.  14,  law  27;  id.,  book  21,  tit.  1,  law  31,  par.  2;  id., 
book  28,  tit.  7.  law  28;  id.,  book  44,  tit.  7,  law  2.  Codigo,  book  7,  tit  60. 
Institutes,  book  3,  tit.  20,  par.  18.  Part.  5,  tit.  11,  laws  1,  7,  8,  9,  10,  11;  id. 
6,  tit.  4,  law  6;  id.  7,  tit.  34,  rule  10.  Recopilada,  book  10,  tit.  1,  law  1;  id., 
book  12,  tit.  6,  law  2.  Nov.  Recop.,  book  10,  tit.  1,  law  6.  Project  of  1882, 
arts.  1267,  1268,  1269.    Project  of  1861,  arts.  973,  977. 
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the  contract  are  not  transmissible,  either  by  their  nature^  or  by  pact^ 
or  by  provision  of  law. 

When  the  contract  contains  any  stipulation  in  favor  of  a  third 
party,  he  can  exact  its  ftdfillment,  whenever  he  has  given  notice  of 
his  acceptance  to  the  person  bound,  before  the  said  stipulation  has 
been  revoked. 

1258.  Contracts  are  perfected  by  mere  consent  and  from  that  time 
they  are  binding,  not  only  in  respect  to  the  fulfillment  of  what  has 
been  expressly  stipulated,  but  also  in  all  the  consequences  which,  ac- 
cording to  their  nature,  are  in  accordance  with  good  faith,  use,  and 
law. 

1259.  No  one  can  contract  in  the  name  of  another  without  being 
authorized  by  him,  or  without  lawfully  having  his  legal  representation. 

A  contract  entered  into  in  the  name  of  another  by  one  who  has  not 
either  his  authorization  or  legal  representation,  shall  be  null  and 
Yoid,  unless  it  is  ratified  by  the  person  in  whose  name  it  was  executed, 
before  it  is  revoked  by  the  other  contracting  party. 

Col.  1505;  Chile,  1448. 

1260.  Oaths  shall  not  be  admitted  in  contracts.  If  admitted,  they 
shall  be  considered  as  not  existing. 

CHAPTEB  SECOND. 
Essential  requirements  far  the  validity  of  contracts. 

Article  1261,  There  is  no  contract  unless  the  following  require- 
ments are  present: 

1.  The  consent  of  the  contracting  parties. 

2.  A  definite  object  which  may  be  a  matter  of  contract. 

3.  A  cause  for  the  obligation  which  is  established  therein. 

SECTION  FIRST. 

Consent.* 

Article  1262,  Consent  is  shown  by  the  concurrence  of  the  offer 
and  of  the  acceptance  of  the  thing  and  the  cause  which  shall  con- 
stitute the  contract. 

^Digesto,  book  4,  tit.  2,  law  1,  rule  116;  1,  par.  1 ;  9,  par.  3;  id.,  book  4,  tit 
3,  lawg  1,  7,  9,  18;  id.,  book  4,  tit.  2;  id.,  book  12,  tit.  1,  laws  4,  6,  6;  id.,  book 
18,  tit  1,  law  9;  id.,  book  44,  tit.  7,  law  6,  1,  par.  12,  13;  id.,  book  50,  tit.  14, 
law  2.  Codigo,  book  2,  tit.  63;  id.,  book  1,  tit.  20,  law  5.  Part.  4,  tit.  2,  law 
15;  id.  4,  tit.  5,  law  66;  id.  6,  tit.  6,  law  21,  67;  id.  6,  tit.  11,  laws  4,  6,  21,  28; 
id.  5,  tit.  14,  law  49;  id.  7,  tit.  16,  law  3;  id.  7,  tit.  33,  law  7.  Nov.  Recop., 
book  10.  tit.  1,  laws  11,  16.  Project  of  1861,  art.  992.  Commercial  Code, 
art.  64. 
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Acceptance  made  by  letter  only  bindB  tlie  person  who  made  tbe 
offer  when  it  came  to  his  notice.  The  contract,  in  this  case,  is  pie- 
Aomed  as  entered  into  at  the  place  where  the  offer  was  made. 

1863,  The  following  persons  cannot  give  their  ccmsent: 
1.  Minors  who  are  not  emancipated. 

^.  Lunatics  or  the  insane^  and  the  deaf  and  dumb  who  cannot  wxiie. 
3.  Married  women,  in  the  cases  specified  by  law. 

1864.  The  incapacity,  set  forth  in  the  preceding  article,  ia  subject 
to  the  modifications  which  are  determined  by  law  and  is  to  be  under^ 
atood  without  prejudice  to  the  special  incapacities  established  by  such 
law. 

1866.  Consent  given  by  error,  under  violence,  intimidation  or  by 
^deceit  shall  be  void. 

Col.  1608;  Chile,  1451. 

1866.  In  order  that  the  error  may  invalidate  the  consent,  it  must 
xefer  to  the  substance  of  the  thing,  object  of  the  contract,  or  to  those 
conditions  of  the  same,  which  should  have  been  principally  the  cause 
of  its  celebration. 

An  error  as  to  the  person  shall  invalidate  a  contract  only  when  the 
consideration  of  the  person  should  have  been  the  principal  cause  of 
Jthe  contract. 

A  mere  error  of  accounts  shall  only  give  cause  for  its  correction. 

'Col.  1510;  Chile.  1453. 

1867.  Violence  exists  when,  to  exact  the  consent,  an  irresistible 
Jorce  is  used. 

Intimidation  exists  when  one  of  the  contracting  parties  is  inspired 
with  a  reasonable  and  well-grounded  fear  of  suffering  an  imminent 
and  serious  injury  to  his  person  or  property,  or  to  the  person  or  prop- 
•crty  of  his  consort,  descendants  or  ascendants. 

To  qualify  the  intimidation,  the  age,  sex,  and  status  of  the  person 
must  be  considered. 

Fear  of  displeasing  the  persons  to  whom  obedience  and  respect  is 
%lue  shall  not  annul  the  contract. 

Col.  1513;  ChUe,  1456. 

1868,  Violence  or  intimidation  shall  annul  the  obligation,  even  if 
they  have  been  employed  by  a  third  person  who  did  not  intervene  in 
the  contract. 

Col.  1514;  Chile,  1457. 

1869,  There  is  deceit,  when  by  words  or  insidious  contrivances  on 
the  part  of  one  of  the  contracting  parties,  tho  other  is  induced  to 
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enter  into  a  contract  which  he  would  not  haye  done  without  the  use 
of  them. 

Col.  1616;  Chile,  1458. 

1270.  In  order  that  deceit  may  cause  the  nullity  of  a  contract^  it 
should  be  grievous  and  must  not  have  been  employed  by  both  of  the 
contracting  parties. 

Incidental  deceit  renders  only  the  party  who  employed  it  liable  to 
indemnity  for  damages  and  injuries. 

SECTION  SECOND. 
Objects  of  contracts* 

Article  1271.  All  things,  even  future  ones,  which  are  not  out  of 
the  commerce  of  men,  can  be  objects  of  contracts. 

Notwithstanding,  no  contract  can  be  entered  into  in  respect  to 
future  inheritances,  other  than  those  whose  object  is  to  make  a  dis- 
tribution inter  vivos  of  the  estate,  according  to  article  1066. 

All  services  not  contrary  to  law  or  to  good  morals  may  also  be  the 
object  of  a  contract. 

Col.  1618;  Chile,  1461. 

1872.  Things  or  services  which  are  impossible  cannot  be  the  object 
of  a  contract. 

CoL  1618;  Chile.  1461. 

1278,  The  object  of  every  contract  must  be  a  thing  determined  as 
to  its  kind.  The  indetermination  of  the  sum  cannot  be  an  obstacle 
to  the  existence  of  the  contract,  provided  it  may  be  possible  to  deter- 
mine it  without  necessity  of  a  new  agreement  between  the  contracting 
parties. 

CoL  1618;  Chile.  1461. 

SECTION  THIRD. 

Consideration  (causa)  for  contracts. \ 

Article  1274.  In  onerous  contracts,  the  prestation  or  promise  of  a 
thing  or  services  by  the  other  parly  is  understood  as  a  consideration 

^Digesto,  book  18,  tit.  1,  laws  8,  34,  par.  1;  id.,  book  46,  tit.  1,  laws  74,  76, 
M,  116.  Codiffo,  book  2,  tit.  3,  laws  6,  30.  Roman  Law,  rule  31,  186.  Insti- 
tuta,  book  3,  m.  16,  par.  7.  Part.  6,  tit.  6,  laws  11,  13;  id.  6,  tit.  11,  laws  1, 
2,  20,  21,  38. 

tDigesto,  book  12,  tit.  6,  laws  32,  par.  2,  62;  id.,  book  12,  tit.  7,  laws  1,  3,  6; 
id.,  book  22,  tit.  3,  law  26,  par.  4.    Fart.  6,  tit.  14,  law  36;  id.  6,  tit.  13,  law  7. 
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for  each  contracting  party;  in  remuneratory  ones^  the  aexrioea  or 
benefits  remunerated^  and  in  those  of  pure  beneficence,  the  mere  lib- 
erality  of  the  benefactor. 

Col.  1524;  Chile,  1467. 

1275.  Contracts  without  consideration  or  with  an  illicit  one  are  not 
effectual.  A  consideration  is  illicit,  when  it  is  contrary  to  law  and 
good  morals. 

Col.  1624;  Chiles  1467. 

1276.  The  statement  of  a  false  consideration  in  contracts  shall 
render  them  void,  unless  it  is  proven  that  they  were  based  on  another 
real  and  licit  one. 

1277.  Although  the  consideration  is  not  expressed  in  the  contract, 
it  is  presumed  as  existing  and  that  it  is  licity  unless  the  debtor  proves 
the  contrary. 

Col.  1624;  Chile.  1467. 

CHAPTER  THIRD. 

Effectiveness  of  contracts.* 

Article  1278,  Contracts  shall  be  binding,  whatever  the  form  may 
be  in  which  they  have  been  entered  into,  provided  the  essential  con- 
ditions required  for  their  validity  are  present. 

1279.  When  the  law  exacts  the  execution  of  a  deed  or  other  special 
form  for  making  effectual  suitable  obligations  of  a  contract,  the  con- 
tracting parties  may  compel  each  other  to  comply  with  such  forms, 
from  the  moment  in  which  consent  and  the  other  requirements,  nec- 
essary for  their  validity,  have  taken  place. 

1280.  The  following  must  be  executed  by  a  public  instrument: 

1.  Acts  and  contracts  the  object  of  which  is  the  creation,  trans^ 
mission,  modification  or  extinction  of  real  rights  on  real  property. 

2.  The  leases  of  the  same  property  for  six  or  more  years,  whenever 
they  shall  cause  damage  to  third  parties. 

3.  Marriage  contracts,  and  the  constitution  and  increase  of  dowrieSy 
whenever  it  is  intended  to  enforce  them  against  third  parties. 

4.  The  assignment,  repudiation,  and  renunciation  of  hereditary 
rights  or  of  those  of  the  conjugal  society. 

6.  The  power  for  contracting  marriage,  the  general  one  for  law- 
suits, and  the  special  ones  which  are  to  be  presented  in  a  lawsuit;  the 

*Codigo,  book  6,  tit.  4.  Novelas,  117,  118.  Recopilada,  book  10,  tit  1, 
law  1.  Part.  3,  tit.  18,  law  114.  Law  of  Mortgage,  art  2.  Regulation  for 
Law  of  Mortgage,  art.  1.  Instruction  of  Nov.  9,  1874.  Law  of  March  H 
1856,  art.  2.    Project  of  1882,  art.  1292.    Commercial  Code,  art  61. 
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power  for  administering  property  and  any  other,  the  object  of  which 
is  an  act  drawn  or  which  is  to  be  drawn  in  a  public  instrument,  or 
which  may  do  injury  to  a  third  party. 

6.  The  assignment  of  actions  or  rights  proceeding  from  an  act 
specified  in  a  public  instrument. 

All  other  contracts,  on  which  the  amount  of  the  prestations  of  one 
or  both  of  the  contracting  parties  exceed  1,600  pesetas^  must  be 
drawn  in  writing,  even  when  a  private  document. 

CHAPTER  FOURTH. 
Interpretation  of  contracts.* 

Article  1281.  When  the  terms  of  a  contract  are  clear  and  leave 
no  doubt  about  the  intentions  of  the  contracting  parties,  the  literal 
sense  of  its  clauses  shall  rvQe. 

When  the  words  appear  contrary  to  the  evident  intention  of  the 
contracting  parties,  the  intention  is  to  prevail. 

CoL  1618,  1621 ;  Chile,  1560,  1663. 

1282.  To  form  a  judgment  about  the  intention  of  the  contracting 
parties,  attention  must  principally  be  paid  to  their  acts,  contempo- 
raneous and  subsequent  to  the  contract. 

1288.  However  general  the  terms  of  a  contract  may  be,  there 
should  not  be  understood  as  comprised  in  it,  things  and  cases  different 
from  those  about  which  the  parties  interested  intended  to  contract. 

Col.  1619;  Chile,  1561. 

1284«  When  any  of  the  clauses  of  a  contract  admits  of  different 
meanings,  it  should  be  understood  in  the  sense  most  suitable  to  be 
effective. 

1285,  The  clauses  of  a  contract  should  be  interpreted  in  relation 
to  one  another  giving  to  those  that  are  doubtful  the  meaning  which 
may  result  from  the  consideration  of  all  of  them  together. 

CoL  1622;  Chile,  1564. 

1286,  Words  which  may  have  different  meanings  shall  be  taken  in 
the  meaning  which  may  be  nearest  in  accordance  with  the  nature  and 
object  of  the  contract. 

1287,  The  uses  or  customs  of  the  country  shall  be  taken  in  con- 
sideration in  interpreting  the  ambiguity  in  contracts,  and  shall  supply 
in  them  the  omissions  or  clauses  which  are  usually  established  therein. 

*I)iffe8to,  book  2,  tit.  14,  law  39;  id.,  book  18,  tit.  1,  laws  6,  21;  id.,  book  21, 
tit  1,  law  31;  id.,  book  21,  tit.  2,  law  6;  id.,  book  30,  tit.  3,  law  50;  id.,  book 
32,  law  75;  id.,  book  33,  tit.  10,  law  7;  id.,  book  34,  tit.  5,  law  12;  id.,  book  45, 
ttt  1,  Uw8  12,  38,  par.  18;  53,  80,  99,  219.  Codigo,  book  4,  tit  22,  law  1. 
Roman  Law,  rule  67  — De  regullB  juris.  No.  34,  114.  Part  5,  tit  11,  law  25; 
id.  7,  tit  23,  laws  2,  5.    Commercial  Code,  art  57. 
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1888,  The  inteipretation  of  the  obBcure  clauMB  of  a  contract  AbH 
not  favor  the  party  who  caused  euch  obecimty. 

Col.  1624;  Chile,  1666. 

1289.  When  it  is  absolutely  impossible  to  resolve  the  doubts  by  the 
rules  set  forth  in  the  preceding  articles^  if  these  deal  with  incidental 
circumstances  of  the  contract,  and  this  contract  be  gratuitous^  they 
shall  be  resolved  in  favor  of  the  smallest  transmission  of  rights  and 
interests.  If  the  contract  be  onerous,  the  doubt  shall  be  decided  in 
favor  of  the  greatest  reciprocity  of  interests. 

When  the  doubts,  a  decision  about  which  is  referred  to  in  this 
article,  deal  about  the  principal  object  of  the  contract,  in  such  a  way 
that  the  intention  or  will  of  the  contracting  parties  cannot  be  ascer- 
tained, the  contract  shall  be  null  and  void. 

CHAPTER  FIFTH. 
Rescission  of  contracts,* 

Article  1290.  Contracts  validly  entered  into  may  be  rescinded  in 
the  cases  provided  by  law. 

1291,  The  following  contracts  are  rescindable: 

1.  Those  which  may  be  entered  into  by  guardians  without  the 
authorization  of  the  family  council,  whenever  the  person  represented 
by  them  has  suffered  lesion  of  more  than  one-fourth  part  of  the  value 
of  the  things  which  have  been  the  object  of  such  contracts. 

2.  Those  entered  into  in  representation  of  absentees,  provided  they 
have  suffered  the  lesion,  referred  to  in  the  preceding  paragraph. 

3.  Those  entered  into  in  fraud  of  the  creditors,  when  they  cannot 
recover,  in  any  other  way,  what  is  due  them. 

4.  Contracts  which  refer  to  litigious  things,  when  they  have  been 
entered  into  by  the  defendant  without  the  knowledge  and  approval 
of  the  parties  in  litigation  or  of  competent  judicial  authority. 

6.  Any  others  specially  determined  by  law. 

1292,  Payments  made,  while  in  the  condition  of  insolvency,  by  a 
debtor  on  account  of  obligations,  the  compliance  with  which  at  the 


^Digesto,  book  4,  tit.  4,  lawe  11,  par.  4,  5,  24,  par.  4;  id.,  book  4,  tit.  6,  law 
28,  par.  6;  id.,  book  21.  tit.  1,  law  25,  par.  10;  id.,  book  42,  tit.  8,  law  10, 
par.  1;  id.,  book  43,  tit.  8,  law  6.    Codigo,  book  2,  tit  25,  laws  3,  5;  id.,  book 

2,  tit.  48,  special  law;  id.,  book  2,  tit  53,  law  7;  id.,  book  4,  tit  44,  law  2. 
Fuero  Real,  book  3,  tit.  10,  law  5.    Fuero  Ju2go,  book  5,  tit  4,  law  6.    Part 

3,  tit  25,  law  2;  id.  5,  tit  5,  law  56;  id.  5,  tit  15,  laws  7,  9;  id.  0,  tit  13,  law 
1;  id.  6,  tit  14,  law  4;  id.  6,  tit  19,  laws  2,  6,  8.  Conmiercial  Cods,  arts.  879» 
880,  888.    Penal  Code,  art  536.    Law  of  Mortgage,  arts.  37,  39. 
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time  of  makiiig  them  the  debtor  could  not  be  compelled  to  do,  are  also 
rescindable. 

1893.  No  contract  shall  be  rescinded  for  lesion,  except  those  speci- 
fied in  Nob.  1  and  2  of  article  1291. 

1894.  The  action  for  rescission  is  a  subsidiary  one  and  can  be 
enforced  only  when  the  injured  party  has  no  other  legal  remedy  to 
obtain  the  reparation  for  the  injury. 

1896.  Bescission  obliges  the  return  of  the  things  which  were  the 
objects  of  the  contract,  together  with  their  fruits  and  the  value  with 
interest,  therefore,  it  can  only  be  carried  into  effect  when  the  person 
who  claims  it  can  return  that  which,  on  his  part,  he  is  bound  to  do. 

Neither  can  rescission  take  place  when  the  things,  objects  of  the 
contract,  are  lawfully  in  the  possession  of  third  parties  who  have  not 
acted  in  bad  faith. 

In  this  case  the  indemnity  for  damages  may  be  claimed  from  the 
person  who  caused  the  lesion. 

1896,  The  rescission,  to  which  No.  2  of  article  1291  refers,  shall 
not  be  allowed  in  contracts  made  with  judicial  authorization. 

1897.  All  contracts  by  virtue  of  which  the  debtor  conveys  property^ 
under  gratuitous  title,  are  presumed  to  be  made  in  fraud  of  creditors. 

Conveyances,  under  onerous  titles,  made  by  persons  against  whom 
a  condemnatory  sentence,  in  any  instance,  has  been  previously  ren- 
dered, or  a  writ  of  seizure  of  property  has  been  issued,  shall  also  be 
presumed  fraudulent. 

1898.  Any  person,  who  has  in  bad  faith  acquired  things,  alienated 
in  fraud  of  creditors,  shall  indemnify  the  latter  for  the  damages  ancf 
injuries  caused  to  them  by  the  conveyance,  whenever,  by  any  reason^ 
it  may  be  impossible  for  him  to  return  them. 

1899,  The  action  asking  rescission  must  be  brought  within  four- 
years. 

For  persons  subject  to  guardianship  and  for  absentees,  the  four 
years  shall  not  commence  to  run  until  the  incapacity  of  the  former 
bas  ceased  to  exist  or  the  domicile  of  the  latter  is  known. 

CHAPTER  SIXTH. 

Nullity  of  contracts* 

Article  1300.  Contracts,  in  which  the  requirements  stated  in  article 
1261  concur,  can  be  annulled,  even  when  there  is  no  lesion  to  the 

*I>ige«to,  book  18,  tit.  1,  law  18,  par.  29;  id.,  book  12,  tit  1,  law  31 ;  id.,  book 
^  tit  fi,  laws  3,  4,  par.  2;  id.,  book  21,  tit  1,  laws  13,  25,  67;  id.,  book  26^ 
tit  8,  laws  1,  5,  par.  1.  Codigo,  book  1,  tit.  14,  law  6;  id.,  book  2,  tit.  88,  laws^ 
\  2;  id.,  book  4,  tit  7;  id.,  book  5,  tit.  74,  law  3.  Instituta,  book  1,  tit  21. 
5»rt  5,  Ut  11,  law  28;  id.  6,  tit  14,  laws  47  to  64;  id.  6,  tit  16,  law  7;  id.  7^ 
tit.34,  rule  17.  Project  of  1861,  arts.  1100,  1102.  Project  of  1882,  arts.  1820,. 
1«3. 1326  to  1327.    -^  '  '  ^  •  '^ 
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contracting  parties,  whenever  they  are  effected  by  one  of  the  Tioei 
which  invalidate  them  according  to  law. 

1301.  The  action  for  nnllity  shall  last  only  four  jears. 

This  term  shall  commence  to  run  in  cases  of  intimidation  or 
violence  from  the  day  on  which  it  has  ceased. 

In  those  of  error  or  deceit  or  falseness  of  consideration,  from  the 
date  of  the  consummation  of  the  contract. 

When  the  object  of  the  action  is  to  invalidate  contracts,  made  bj 
a  married  woman,  without  consent  or  by  competent  authority,  from 
the  date  of  the  dissolution  of  the  marriage. 

And  when  it  refers  to  contracts,  entered  into  by  minors  or  incapir 
bles,  from  the  date  when  they  were  freed  from  guardianship. 

Col.  1760;  Chile,  1691. 

1302.  The  action  for  nullity  of  contracts  can  be  exercised  by  those 
who  are  principally  or  subsidiarily  obligated  by  virtue  of  them. 
Capable  persons  cannot,  however,  allege  the  incapacity  of  those  who 
contracted  with  them;  neither  those  who  caused  the  intimidation  or 
violence,  or  employed  deceit,  or  caused  the  error,  can  base  their  action 
on  such  vices  of  the  contract. 

Col.  1742;  Chile,  1083,  1684. 

1303.  When  the  nullity  of  an  obligation  has  been  declared,  the 
contracting  parties  shall  restore  to  each  other  the  things  which  have 
been  the  matter  of  the  contract  with  their  fruits,  and  the  value  with 
its  interest,  except  what  is  provided  by  the  following  articles. 

Col.  1746;  Chile,  1687. 

1304.  When  the  nullity  is  caused  by  the  incapacity  of  one  of  the 
contracting  parties,  the  incapable  is  not  obliged  to  make  restitution, 
except  to  the  extent  he  has  profited  by  the  thing  or  by  the  value 
received  by  him. 

Col.  1747 ;  Chile,  1688. 

1306.  When  the  nullity  arises  from  the  illegality  of  the  considera- 
tion or  the  object  of  the  contract,  if  the  fact  constitutes  a  crime  or 
fault,  common  to  both  contracting  parties,  they  shall  have  no  action 
against  each  other  and  proceedings  shall  be  instituted  against  them, 
and  the  things  or  value  which  may  have  been  the  matter  of  the 
contract  shall  be  applied,  as  provided  in  the  Penal  Code  in  respect 
to  the  goods  or  instruments  of  the  crime  or  fault. 

This  provision  is  applicable  to  the  cases  in  which  there  is  a  crime 
or  fault  on  the  part  of  only  one  of  the  contracting  parties,  but  the  one 
who  is  not  culpable  shall  be  entitled  to  recover  what  he  has  given,  and 
shall  not  be  bound  to  comply  with  what  he  has  promised. 

Col.  1747  to  1756;  ChUe,  1687  to  1696. 
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1306.  If  the  fact  of  which  the  illicit  consideration  consists  does  not 
constitute  either  a  crime  or  fault,  the  following  rules  shall  be 
observed : 

1.  When  both  parties  are  culpable,  neither  of  them  can  recover 
what  he  has  given  by  virtue  of  the  contract,  nor  claim  the  fulfillment 
of  what  the  other  party  has  oflEered. 

2.  When  only  one  of  the  contracting  parties  is  culpable,  this  one 
£hall  not  recover  what  he  has  given  by  virtue  of  the  contract,  nor 
ask  for  the  fulfillment  of  what  has  been  offered  to  him.  The  other 
party,  who  has  had  nothing  to  do  with  the  illicit  consideration,  may 
claim  what  he  has  given,  without  being  obliged  to  comply  with  what 
he  has  offered. 

1307.  Whenever  a  person,  who  is  obliged  by  a  declaration  of  nullity 
to  return  a  thing,  cannot  return  it  because  it  has  been  lost,  he  shall 
return  the  fruits  collected  and  the  value  which  the  thing  had  when 
lost,  together  with  the  interest  from  the  same  date. 

1308.  While  one  of  the  contracting  parties  does  not  return  that 
which  he  is  obliged  to  deliver  by  virtue  of  the  declaration  of  nullity, 
the  other  cannot  be  compelled  to  comply  with  what  is  incumbent  on 
him. 

1309.  The  action  of  nullity  becomes  extinguished  from  the  moment 
in  which  the  validity  of  the  contract  has  been  confirmed. 

1310.  Only  contracts  which  have  all  the  requirements  stated  in 
article  1261,  can  be  confirmed. 

1311.  The  confirmation  can  be  made  either  expressly  or  tacitly. 
It  shall  be  understood  that  there  is  a  tacit  confirmation,  when  being 
aware  of  the  cause  of  the  nullity  and  such  cause  having  ceased  to 
exist,  the  person,  who  has  the  right  to  invoke  it,  executes  an  act 
which  necessarily  implies  his  will  to  renounce  such  a  right. 

1312.  Confirmation  does  not  require  the  consent  of  the  contracting 
parties  who  are  not  entitled  to  exercise  the  action  of  nullity. 

1313.  Confirmation  cures  the  contract  of  all  vices  which  affected  it 
from  the  moment  of  its  execution. 

1314.  The  action  for  nullity  of  a  contract  shall  also  be  extinguished 
when  the  thing,  object  of  the  contract,  is  lost  by  deceit  or  blame  of 
the  person  entitled  to  enforce  the  action. 

WTien  the  cause  of  the  action  is  the  incapacity  of  one  of  the  con- 
tracting parties,  the  loss  of  the  things  shall  be  no  obstacle  for  the 
action  to  prevail,  unless  it  has  occurred  by  deceit  or  blame  on  the 
part  of  the  plaintiff,  after  having  acquired  capacity. 
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TITLE  m.  1 

Contracts  about  property  on  account  of  marriage* 

CHAPTEB  PIBST. 
General  provisions.* 

Article  1315.  Persons  who  are .  to  be  united  in  marriage  may, 
before  entering  into  it,  execute  contracts,  stipulating  the  conditions 
for  the  conjugal  society  in  reference  to  present  and  future  property 
without  any  other  limitations  than  those  stated  in  this  Code. 

In  default  of  contracts  about  property,  it  shall  be  understood  that 
the  marriage  has  been  contracted  under  the  system  of  legal  conjugal 
community. 

Col.  1771,  1774;  Chile^  1715,  1718. 

1316,  In  the  contracts,  to  which  the  preceding  article  refers,  the 
contracting  parties  shall  not  stipulate  anything  contrary  to  law  or 
to  good  morals,  nor  humiliating  to  the  authority  belonging  respectively 
to  the  future  consorts  within  the  family. 

All  stipulations  not  conformable  to  the  provisions  of  this  article 
shall  be  considered  null  and  void. 

Col.  1778;  CUle,  1717. 

1317«  Shall  also  be  considered  as  null  and  void  and  as  not  written 
in  the  contracts,  mentioned  in  the  two  preceding  articles,  the  clauses 
by  which  the  contracting  parties,  in  a  general  manner,  stipulate  that 
the  property  of  the  consorts  shall  be  submitted  to  the  local  laws  and 
customs  of  regions  governed  by  such  laws,  and  not  by  the  general 
provisions  of  this  Code. 

ChUe,  1721. 

1318,  A  minor,  who  can  marry  in  accordance  with  law,  may  also 
execute  his  marriage  contract,  but  it  shall  be  valid  only  when  in  its 
execution  there  take  part  the  persons  designated  by  the  same  law  for 
giving  consent  to  the  minor  for  the  purpose  of  contracting  marriage. 

In  case  the  marriage  contract  is  null  and  void,  because  the  con- 
currence and  subscription  of  the  aforesaid  persons  are  wanting  and 

*  Digesto,  book  2,  tit.  14,  laws  1,  4,  par.  2,  28,  38;  id.,  book  23,  tit  3,  lawi 
9,  par.  1,  21,  68.  73;  id.,  book  23,  tit.  4,  law  8;  id.,  book  24;  tit.  1,  law  31, 
par.  3.  Codigo,  book  6,  tit.  3,  law  16;  id.,  book  6,  tit.  4,  art.  1310;  id.,  book  5, 
tit.  4,  law  23,  par.  1;  id.,  book  5,  tit.  13,  special  law;  id.,  book  5,  tit.  11,  law  6; 
id.,  book  5,  tit.  12,  laws  25,  28.  No  vela,  78,  117,  chap.  4.  Instituciones,  book 
2,  tit.  7,  par.  3.  Fuero  Juzffo,  book  3,  tit.  1,  law  5;  id.,  book  4,  tit.  2,  law  17. 
Recopilada,  book  10,  tit.  3,  law  3.  Part.  4,  tit.  11,  laws  13,  14,  18,  19.  Eatilo, 
law  223.   Toro,  law60. 
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yet  the  marriage  is  valid  according  to  law,  it  shall  be  imdentood  that 
the  minor  has  contracted  it^  under  the  system  of  conjugal  conmranity. 
1319,  In  order  that  any  change  in  the  marriage  contract  be  valid, 
this  change  shonld  be  made  before  the  celebration  of  the  marriage  and 
in  tiie  presence  and  with  the  concurrence  of  the  persons  who  took 
part  in  the  contract  as  executors.  The  attendance  of  the  same  wit- 
nesses shall  not  be  necessary. 

.  Any  of  the  persons,  who  attended  the  execution  of  the  original 
contract,  can  only  be  substituted  by  another,  or  his  attendance  may 
not  be  required  when,  by  cause  of  death  or  any  other  legal  cause,  at 
the  time  of  the  execution  of  the  new  stipulation  or  the  modification  of 
the  preceding  one,  the  attendance  is  impossible  or  might  not  be 
required  according  to  law. 

Col.  17T8;  Chile,  1722. 

ISSO.  After  the  marriage  has  been  celebrated,  the  marriage  con- 
tract, executed  before  the  marriage,  cannot  be  changed,  whether 
present  or  future  property  is  involved. 

1321.  Marriage  contracts  and  modifications  made  in  them  shall  be 
executed  in  a  public  instrument  before  the  celebration  of  the 
marriage. 

Property  in  the  conditions  referred  to  in  article  1324,  is  an  exception 
to  the  preceding  rule. 

CoL  1772;  ChUe,  1716. 

1822.  Any  modification  made  in  the  marriage  contract  shall  be 
legally  ineffectual  in  respect  to  third  persons,  if  it  does  not  comprise 
the  following  conditions: 

r.  That  in  the  respective  protocol  and  by  marginal  note,  reference 
be  made  to  the  notarial  act  or  instrument  which  contains  the  modifi- 
cation of  the  previous  contract. 

2.  That  in  case  the  original  contract  is  inscribable  in  the  Registry 
of  property,  the  document  by  which  the  former  has  been  modified  must 
also  be  inscribed. 

The  Notary  shall  set  forth  these  modifications  in  the  authenticated 
copies  of  the  stipulations  or  original  contract  which  he  may  issue, 
under  the  penalty  of  indemnifying  the  parties  for  any  damages  and 
injxmefl^  if  he  fails  to  do  so. 

1823.  For  the  validity  of  the  marriage  contract,  made  by  a  person 
against  whom  a  judgment  of  civil  interdiction  or  incapacity  has  been 
rendered  or  against  whom  a  suit  for  the  same  cause  has  been  insti- 
tuted, the  attendance  and  consent  of  the  guardian  shall  be  indis- 
pensable and  said  guardian  shall  be  appointed,  to  his  end,  by  the 


364    Thb  CrrtL  Law  in  Spain  and  Sfanish-Akebioa. 

persons  who  are  entitled  to  do  so  according  to  the  provisionB  of  fhis 
Code,  and  of  the  Code  of  Civil  Procedure. 

Col.  1777. 

1324.  When  the  property  brought  by  the  consorts  is  not  real,  and 
that  of  the  husband  and  wife  together  amount  to  a  total  sum  not 
exceeding  2^500  pesetas,  and  no  Notary  exists  in  the  town  of  their 
residence^  the  marriage  contract  may  be  executed  in  the  presence  of 
the  Secretary  of  the  Municipal  Board  and  two  witnesses,  who  shall 
state,  on  their  responsibility,  that  they  know  said  property  has  been 
delivered  or  that  it  has  been  brought  to  the  marriage,  as  the  case 
may  be. 

The  original  contract  or  contracts  shall  be  kept  in  custody,  under 
registry,  in  the  archives  of  the  corresponding  municipality. 

When  amongst  the  property  brought  to  the  marriage,  whatever 
its  value  may  be,  there  are  one  or  more  tenements,  or  the  contracts 
refer  to  real  property,  they  shall  always  be  executed  in  a  public  instru- 
ment, before  a  Notary,  as  provided  in  article  1321. 

Col.  1772;  Chile.  1716. 

1325.  When  the  marriage  is  contracted  in  a  foreign  country,  be* 
tween  a  Spaniard  and  a  foreign  woman  or  between  a  foreigner  and  a 
Spanish  woman,  and  the  contracting  parties  do  not  state  or  stipulate 
anything  about  their  property,  it  shall  be  understood,  when  the  hus- 
band is  a  Spaniard,  that  he  marries  under  the  system  of  the  legal 
conjugal  community,  and  when  the  wife  is  a  Spaniard  that  she 
marries  under  the  system  of  laws  which  are  in  force  in  the  husband's 
country,  all  without  prejudice  to  what  is  established  in  this  Code  in 
respect  to  real  property. 

1826.  All  that  is  agreed  to  in  the  stipulations  or  contracts  about 
which  the  preceding  articles  refer,  in  contemplation  of  a  future  mar- 
riage, shall  be  null  and  ineffectual  in  case  the  marriage  is  not 
celebrated. 

CHAPTER  SECOND. 
Donations  on  account  of  marriage* 

Article  1327,  Donations  on  account  of  marriage  are  those  made, 
before  its  celebration,  in  consideration  of  the  same,  and  in  favor  of 
one  or  of  both  intented  consorts. 

Col.  1842;  Chile,  1786. 

*Digcsto,  book  23,  tit.  3,  law  73;  id.,  book  23,  tit.  4,  law  8;  id.,  book  24, 
tit.  1,  laws  7,  par.  6,  16,  31,  par.  8,  32,  par.  2,  49.  Codigo,  book  4,  tit.  22, 
laws  2,  3;  id.,  book  6,  tit.  12,  law  28.  Part.  41,  tit.  11,  laws  4,  5,  6,  14.  Fuero 
Ju2go,  book  3,  tit.  1,  law  6.  Recopilada,  book  10,  tit.  3,  laws  5,  67.  Fuero 
Real,  book  3,  tit.  12,  law  10;  id.,  book  3,  tit.  6,  law  9;  id.,  book  6,  tit.  2,  law  7. 
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1328.  These  donations  shall  be  governed  by  the  rules  established  in 
title  second^  book  thirds  in  so  far  as  they  are  not  modified  by  the 
following  articles. 

Co).  1845;  Chile,  1789. 

1329.  Persons  under  age  may  grant  and  receive  donations  in  their 
antenuptial  contracts^  provided  they  are  authorized  by  persons  who 
must  give  their  consent  for  contracting  marriage. 

1330«.  Acceptance  is  not  required  for  the  validity  of  such  donations. 

1331 «  Affianced  persons  may  give  each  other  in  their  marriage  con- 
tract as  much  as  the  tenth  part  of  their  actual  property^  and,  in  regard 
to  future  property,  they  can  give  to  each  other,  only  in  case  of  death, 
a  portion  within  the  limit  set  forth  in  the  provisions  of  this  Code 
which  refer  to  succession  by  testament. 

Col.  1844;  Chile,  1788. 

1832.  The  donor,  on  account  of  marriage,  must  liberate  the  prop- 
erty donated  from  mortgages  and  any  other  charges  burdening  them, 
except  ground-rents  and  easements,  unless  in  the  marriage  stipulations 
or  contract  the  contrary  has  been  specified. 

1333.  A  donation  made  on  account  of  marriage  can  only  be 
revoked  in  the  following  cases: 

1.  When  it  is  conditional  and  the  condition  is  not  fulfilled. 

2.  When  the  marriage  does  not  take  place. 

3.  When  the  persons  marry  without  having  obtained  the  consent 
according  to  the  provisions  of  rule  2,  article  50,  or  when  the  marriage 
is  annulled  and  there  exists  bad  faith  on  the  part  of  one  of  the  con- 
sorts, in  conformity  with  No.  3,  article  73  of  this  Code. 

1334.  All  donations  between  consorts,  made  during  the  marriage, 
shall  be  null  and  void. 

Moderate  gifts  which  the  consorts  make  to  each  other  on  days  of 
rejoicing  of  the  family  are  not  included  in  this  rule. 

1335.  All  donations  made  during  marriage  by  one  of  the  consorts 
to  the  children,  whom  the  other  consort  had  by  a  former  marriage, 
or  to  the  persons  of  whom  he  or  she  is  a  presimiptive  heir,  when  the 
donation  is  made,  shall  be  null  and  void. 
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CHAPTEB  THIRD. 
Dowry. 

SECTION  PIBST.  • 
The  constituHan  of  and  guarantee  for  dowry.* 

Article  1386.1  Dowry  is  composed  of  the  property  and  lights 
brought^  as  such,  by  the  wife  to  the  marriage^  at  the  time  of  con- 
tracting ity  and  of  those  which  she  acquires  during  the  marriage  by 
donation,  inheritance  or  legacy,  as  dotal  property. 

1337*  Real  property,  acquired  during  the  marriage,  shall  also  be 
considered  as  dotal  in  the  following  cases: 

1.  When  they  are  exchanged  for  other  dotal  property. 

2.  By  right  of  redemption  belonging  to  the  wife. 

3.  By  delivery  in  payment  of  the  dowry. 

4.  By  purchase  with  money  pertaining  to  the  dowry. 

1338.  The  {Barents  and  relatives  of  the  consorts  and  persons  not 
belonging  to  the  family  may  constitute  the  dowry  in  behalf  of  the 
wife,  either  before  or  after  the  celebration  of  the  marriage. 

The  husband  may  also  constitute  it  before  the  marriage  but  not 
after  it. 

1839,  The  dowry,  constituted  before,  or  at  the  time  of  the  cele- 
bration of  the  marriage,  shall  be  governed,  in  all  that  is  not  provided 
in  this  chapter,  by  the  rules  of  donations  made  in  contemplation  of 
marriage. 

Dowry  constituted  after  the  marriage  shall  be  governed  by  the 
rules  of  common  donations. 

1340*  The  father  or  the  mother  or  whichever  one  of  them  is  alive 
is  bound  to  give  a  dowry  to  his  or  her  legitimate  daughters,  except 
in  the  cases  in  which  they  need  their  consent,  according  to  law,  to 
contract  marriage  and  yet  many  without  obtaining  said  consent. 

1341.  The  obligatory  dowry,  to  which  the  preceding  article  refers, 
shall  consist  in  a  moiety  of  the  presumptive  rigorous  legitime.  When 
the  daughter  has  property  equivalent  to  the  moieiy  of  her  legitime, 
this  obligation  shall  cease,  and  if  the  value  of  the  property  does  not 

*  Digesto,  book  23,  tit.  3,  laws  2,  7,  27,  28,  56,  par.  1,  76;  id.,  book  24,  tit 
3,  laws  14,  28,  par.  13.  Instituciones,  book  2,  tit.  7,  law  3.  Codigo,  book  6, 
tit.  11,  laws  7,  14.  Part.  4,  tit.  11,  laws  1,  8,  9,  11,  16.  18,  19;  id.  5,  tit.  6,  law 
49;  id.  6,  tit.  13,  law  24.  Law  of  Mortffage,  arts.  170,  171,  175,  176,  177,  182, 
186.  Fuero  Real,  book  3,  tit.  4,  law  11.  Toro,  law  35.  Nov.  Recop.,  book 
10,  tit.  1,  law  2.    Penal  Code,  arts.  489,  494. 
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coyer  tke  moiety  of  the  legitime,  the  donor  shall  supply  the  balance 
required  to  complete  it. 

In  any  event,  it  is  prohibited  to  make  investigations  about  the  for- 
tune of  the  parents,  in  order  to  determine  the  amount  of  the  dowry, 
and  the  courts^  in  an  act  of  voluntary  jurisdiction,  shall  regulate  it 
without  any  further  investigations  than  the  statement  of  the  same 
parents  who  are  to  give  the  dowry  and  of  the  two  nearest  relatives  of 
the  daughter,  male  and  of  full  age,  one  of  the  paternal  line  and  the 
other  of  the  maternal,  residing  in  the  same  place  or  within  the  judicial 
district. 

In  default  of  relatives  of  full  age,  the  courts  shall  decide,  in  their 
prudent  judgment,  only  by  the  statements  of  the  parents. 

1342,  The  parents  may  comply  with  the  obligation  of  giving 
dovnriea  to  their  daughters,  either  by  delivering  to  them  the  capital 
of  the  dowry,  or  by  paying  them  an  annual  rent,  as  fruits  or  interest 
of  the  same. 

1343,  When  the  husband  alone  or  both  consorts  jointly  constitute 
a  dowry  for  their  daughters,  it  shall  be  paid  out  of  the  property  of 
the  conjugal  community;  if  there  is  no  property,  said  dowry  shall  be 
paid  by  halves  or  in  the  proportion  in  which  the  parents  may  have 
respectively  bound  themselves  with  the  property  belonging  to  each 
consort.  When  the  wife  alone  grants  the  dowry,  what  she  has  given 
or  promised  should  be  charged  to  her  own  property. 

1344,  The  dowry  confessed  by  the  husband,  the  delivery  of  which 
is  not  proven,  or  is  shown  only  in  a  private  document,  shall  produce 
no  other  effect  than  that  of  a  personal  obligation. 

1346.  Notwithstanding  the  provisions  of  the  preceding  article,  the 
wife  in  whose  behalf  a  confessed  dowry  has  been  constituted  by  the 
husband  before  the  celebration  of  the  marriage,  or  within  the  first 
year  of  such  marriage,  may  require,  at  any  time,  that  the  said  hus- 
band secure  it  with  a  mortgage,  provided  she  judicially  proves  the 
existence  of  the  dotal  prc^erty  or  of  other  similar  or  equivalent  prop- 
erty, at  the  time  she  instituted  her  claims. 

1846,  Dowry  may  be  either  estimated  or  not  estimated. 

It  shall  be  estimated,  if  the  property  of  which  it  consists  was 
apprised,  at  the  time  of  the  constitution  of  the  dowry,  and  when  the 
ownership  was  transferred  to  the  husband  who  became  obliged  to 
return  its  value. 

It  shall  not  be  estimated,  if  the  wife  retains  the  ownership  of  the 
property,  whether  appraised  or  not,  and  the  husband  remains  bound 
to  return  the  same  property. 

When  the  marriage  contract  does  not  state  the  kind  of  dowry,  it 
shall  be  considered  as  not  estimated. 
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1347.  The  increase  or  the  impairment  of  the  estimated  dowry  shall 
be  on  the  account  of  the  husband^  who  shall  remain  bound  only  to 
return  the  value  at  which  he  received  it  and  to  guarantee  the  rights 
of  the  wife,  in  the  manner  provided  in  the  following  articles. 

1348.  When  the  husband  who  has  received  the  estimated  dowry 
believes  himself  injured  by  its  appraisal,  he  may  ask  that  the  error 
or  injury  be  remedied. 

1349.  The  husband  is  boimd: 

1.  To  inscribe  in  his  name  and  to  mortgage  in  behalf  of  his  wife 
the  real  property  and  real  rights  which  he  received  as  estimated 
dowry,  or  other  sufficient  ones  to  secure  the  value  of  the  same. 

2.  To  secure  with  a  sufficient  special  mortgage  all  other  property 
which  has  been  delivered  to  him  as  estimated  dowry. 

1350.  The  sum  which  must  be  secured  by  reason  of  the  estimated 
dowry  shall  not  exceed  the  amount  of  the  valuation,  and  if  that  of 
said  dowry  be  reduced,  the  mortgage  shall  be  reduced  in  the  same 
proportion. 

1351.  The  mortgage,  constituted  by  the  husband  in  behalf  of  the 
wife,  shall  be  security  for  the  restitution  of  the  property  or  of  the 
valuation  of  the  same,  in  case  it  should  be  effected  according  to  the 
laws  and  with  the  limitations  therein  provided,  and  it  shall  become 
ineffectual  and  may  be  cancelled  when,  for  any  lawful  cause,  the 
husband  may  be  exempted  from  the  obligation  of  making  the 
restitution. 

1352.  A  married  woman  of  full  age  may  herself  exact  the  constitu- 
tion of  the  mortgage  and  the  inscription  of  the  property  referred  to  in 
article  1349. 

When  she  has  not  yet  celebrated  the  marriage,  or  if  having  con- 
tracted it,  she  is  a  minor,  said  right  should  be  enforced  in  her  name 
and  the  qualification  of  the  sufficiency  of  the  mortgage,  which  is 
constituted,  shall  be  passed  upon  by  the  father,  the  mother,  or  the 
person  who  has  given  the  dowry  or  the  properties  which  must  be 
secured. 

In  default  of  these  persons,  and  when  the  woman  is  a  minor,  whether 
she  be  married  or  not,  the  guardian,  the  protutor,  family  council  or 
any  of  its  members,  shall  require  that  the  same  rights  be  enforced. 

1353.  When  the  guardian,  protutor  or  the  family  council  do  not  ask 
for  the  constitution  of  the  mortgage,  the  Public  Attorney  shall  offici- 
ally, or  upon  the  request  of  any  other  party,  demand  that  the  husband 
be  compelled  to  execute  the  same. 

The  Municipal  Judge  shall  also  be  obliged  to  interest  and  to  urge 
the  Public  Attorney  to  comply  with  the  provisions  of  the  preceding 
paragraph. 
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1364.  When  the  husband  has  no  property  of  his  own  upon  which 
to  constitute  the  mortgage,  stated  in  article  1349,  he  shall  remain 
bound  to  constitute  the  same  on  the  first  real  estate  or  real  rights 
which  he  may  acquire. 

1365.  Whenever  whole  or  a  part  of  the  property  which  constitutes 
the  estimated  dowry  consists  in  goyemment  securities  or  stocks  listed 
on  the  exchange  (efectos  publicas  6  valores  coHsabks),  and  as  long  as 
the  value  is  not  secured  by  the  mortgage  which  the  husband  is  bound 
to  constitute,  the  titles,  inscriptions  or  documents  representing  that 
value,  shall  be  deposited,  in  the  name  of  the  wife  and  with  the  knowl- 
edge of  the  husband,  in  any  of  the  public  institutions  designated  for 
that  purpose. 

1366.  When  the  husband  is  bound  so  secure,  with  a  mortgage,  per- 
sonal property  belonging  to  not  estimated  dowry,  the  provisions  of 
articles  1349  to  1356,  with  regard  to  estimated  dowries,  shall  apply. 

SECTION  SECOND. 

Administration  and  usufruct  of  the  dowry* 

Article  1367.  The  husband  is  the  administrator  and  usufructuary 
of  the  properties  which  constitute  the  not  estimated  dowry  with  the 
rights  and  obligations  annexed  to  the  administration  and  the  usufruct, 
but  with  the  modifications  set  forth  in  the  following  articles. 

1368.  The  husband  is  not  bound  to  give  the  bonds  required  from 
common  usufructuaries,  but  is  obliged  to  inscribe  in  the  Eegistry, 
when  they  are  not  registered,  in  the  name  of  the  wife  and  as  not 
estimated  dowry,  all  the  real  property  and  real  rights  which  he  may 
receive  as  such,  and  to  constitute  a  sufficient  mortgage  as  security  for 
his  administration,  usufruct,  and  restitution  of  the  personal  property. 

1369,  Notwithstanding  the  provisions  of  the  two  preceding  articles, 
the  husband  who  receives  bonds,  stocks,  or  values  listed  on  the  ex- 
change, or  perishable  property,  as  estimated  or  not  estimated  dowry, 
and  has  not  secured  them  with  a  mortgage,  may,  nevertheless,  substi- 
tute them  with  others,  equivalent  to  the  same,  with  the  consent  of  the 
wife,  if  she  is  of  age  or  of  the  persons  referred  to  in  article  1352, 
if  she  is  a  minor. 

Said  property  may  also  be  alienated  by  the  husband  with  the  con- 
sent of  the  wife,  and,  when  proper,  with  that  of  the  aforesaid  persons, 

•Digesto,  book  23,  tit.  3,  laws  7,  10,  par.  3.  Codigo,  book  6,  tit.  12,  lawa 
20,  30.  Part.  4,  tit.  11,  laws  1,  7,  15,  18.  Law  of  Mortgage,  arts.  168,  169, 
177.  188.    Project  of  1851,  art.  1289. 
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under  the  condition  that  the  amount  of  its  value  shall  be  invested  in 
other  property^  bonds  or  rights  equally  safe. 

1360.  The  wife  preserves  her  dominion  over  the  property  which 
constitutes  the  not  estimated  dowry,  and,  consequently,  to  her  belongs 
also  any  increase  or  decrease  the  same  may  have. 

The  husband  is  only  liable  for  the  impairment  which  such  property 
may  suffer  by  his  fault  or  neglect. 

1361.  The  wife  may  alienate,  incumber  or  mortgage  the  property 
of  the  not.  estimated  dowry,  when  she  is  of  full  age,  with  the  license 
of  the  husband,  and,  when  she  is  a  minor,  with  judicial  license  and 
with  the  intervention  of  the  persons  stated  in  article  1352. 

When  she  alienates  said  property,  the  husband  shall  be  bound  to 
constitute  a  mortgage,  in  the  same  manner  and  under  the  same 
conditions  as  in  respect  to  the  property  of  the  estimated  dowry. 

1362.  The  property  of  the  not  estimated  dowry  shall  be  security 
for  the  usual  daily  expenses  of  the  family,  incurred  by  the  wife  or  by 
her  order,  under  the  tacit  assent  of  the  husband,  but  in  this  case  levy 
(cxcusion)  shall  first  be  made  on  the  properties  belonging  to  the  con- 
jugal society,  and  then  on  that  belonging  to  the  husband. 

1363.  The  husband  shall  not,  without  the  consent  of  the  wife,  lease 
for  longer  than  six  years  the  real  property  of  the  not  estimated 
dowry. 

In  any  case,  the  advancement  of  the  rents  or  leases,  made  to  the 
husband  for  more  than  three  years,  shall  be  considered  void. 

1364.  When  the  consorts,  by  virtue  of  the  provisions  of  article 
1315,  have  stipulated  that  the  legal  conjugal  community  shall  not 
exist  between  them,  without  stating  the  rules  by  which  their  prop- 
erty is  to  be  governed,  or  if  the  wife  or  her  heirs  renounce  said 
community,  the  provisions  of  this  chapter  shall  be  observed  and  the 
husband  in  compliance  with  the  obligations  stated  in  the  same  chap- 
ter, shall  receive  all  the  fruits  which  should  be  considered  as  earnings 
of  the  community,  in  case  it  should  exist. 

SECTION  THIRD. 
Restitution  of  dowryJ^ 

Article  136S,  Dowry  shall  be  restored  to  the  wife  or  to  her  heirs 
in  the  following  cases: 

1.  When  the  marriage  is  dissolved  or  declared  null. 

*  I>ig«sto,  book  26,  tit.  1,  law  5.  Codigo,  book  8,  tit.  18,  law  12.  Part  4, 
tit.  11»  laws  15.  18,  23,  26,  31,  32;  id.  6.  tit.  14,  law  60;  id.  6,  tit  13,  law  23. 
Recopilada,  book  12,  tit.  28.  Fuero  Real,  book  3,  tit.  6,  law  6;  id.,  book  3,  tit 
4,  law  10.    Law  of  Mortgage,  arts.  172,  173,  176,  177. 
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2.  When  the  administration  of  the  dowry  is  transferred  to  the  wife 
in  the  case  provided  by  the  second  paragraph  of  article  225. 

3.  When  the  courts  order  it^  in  accordance  with  the  provisions  of 
this  Code. 

1366.  The  restitution  of  the  estimated  dowry  shall  be  effected  by 
the  husband  or  his  heirs  delivering  to  the  wife  or  her  heirs  the  value 
at  which  it  was  estimated  when  the  husband  received  the  same. 

From  the  value  shall  be  deducted: 

1.  The  dowry  constituted  in  favor  of  the  daughters^  in  so  far  as  it 
can  be  imputed  to  the  sole  property  of  the  wife,  in  accordance  with 
article  1343. 

2.  The  debts  contracted  by  the  wife  before  the  marriage  and  which 
the  husband  may  have  paid. 

1367.  The  real  property  of  the  not  estimated  dowry  shall  be 
restored  in  the  condition  in  which  it  may  be  foimd;  and  when  it  has 
been  alienated,  the  proceeds  of  the  sale  shall  be  delivered,  deducting 
what  may  have  been  applied  to  the  payment  of  the  exclusive  obliga- 
tions of  the  wife. 

1368.  The  payments  of  the  expenses  and  the  improvements,  made 
by  the  husband  in  the  not  estimated  dotal  property,  shall  be  governed 
by  what  is  provided  with  regard  to  the  possessor  in  good  faith. 

1869.  After  the  marriage  is  dissolved  or  has  been  declared  null, 
the  husband  or  his  heirs  may  be  compelled  to  the  immediate  restitution 
of  the  real  and  personal  property  of  the  not  estimated  dowry. 

1870,  Until  one  year,  to  be  counted  from  the  dissolution  of  the 
marriage,  has  elapsed,  neither  the  husband  nor  his  heirs  can  be 
required  to  return  the  money,  the  perishable  property  and  public 
effects  which  do  not  exist  totally  or  in  part  upon  the  dissolution  of 
the  conjugal  society. 

1871,  The  husband  or  his  heirs  shall  pay  to  the  wife  or  to  her  heirs, 
from  the  date  of  the  dissolution  of  the  marriage  until  the  restitution 
of  the  dowry,  the  legal  interest  on  what  they  are  bound  to  return 
in  money,  also  that  on  the  amount  of  the  perishable  property  and 
what  may  be  produced  by  public  values  or  credits,  in  the  meantime, 
Mcording  to  their  condition  or  nature,  without  conflict  with  the 
provision  of  article  1379. 

1872.  In  default  of  an  agreement  between  the  persons  interested, 
or  of  an  express  stipulation  in  the  marriage  contract,  the  credit  of 
not  estimated  dowry  or  the  part  of  the  same  which  is  not  restored  in 
the  same  property  which  had  constituted  the  dowry  or  in  those 
which  substituted  the  same,  shall  be  restored  and  paid  in  money. 

Prom  this  rule  is  excepted  the  restitution  of  the  value  of  personal 
dotal  property  which  does  not  exist,  and  said  value  may  be  paid  with 
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other  personal  property  of  the  flame  kind,  if  there  is  any  aach  remaift- 
ing  to  the  conjugal  flociety. 

The  restitntion  of  the  perifihable  property,  not  appraised,  shtll  be 
made  with  an  equal  amount  of  property  of  the  same  kind. 

1878.  In  the  same  manner,  as  designated  in  the  preceding  aitide, 
shall  be  restored  the  part  of  the  dotal  credit  consisting: 

1.  Of  marriage  donations,  legally  made  by  the  husband  to  his  wife 
to  be  effectual  after  his  death,  excepting  the  provisions  in  respect  to 
the  consort  who  has  acted  in  bad  faith,  in  the  case  of  the  nullity  of 
the  marriage,  and  in  that  of  article  1440. 

2.  Of'  indemnities  which  the  husband  may  owe  to  the  wife  in 
accordance  with  this  Code. 

1374.  The  daily  bed,  with  whatever  constitutes  it,  and  the  clothing 
and  dresses  for  ordinary  use  of  the  widow  shall  be  delivered  to  her 
without  charging  them  to  her  dowry. 

1376.  The  credits  or  rights  brought  to  the  marriage  as  not  esti- 
mated dowry,  or  assigned  with  this  character,  shall  be  delivered  in  the 
condition  in  which  they  are,  at  the  time  of  the  dissolution  of  the 
marriage,  unless  through  negligence  of  the  husband,  said  credits  have 
not  been  collected  or  have  become  unrecoverable,  in  which  cases,  the 
wife  and  her  heirs  shall  have  the  right  of  exacting  their  value. 

1376.  When  two  or  more  dowries  are  to  be  restored,  at  the  same 
time,  each  of  them  shall  be  paid  with  the  property  which  may  exist  and 
originally  belonged  to  them  respectively,  and,  in  default  of  the  same, 
if  the  estate  inventoried  is  not  sufficient  to  cover  both  of  them,  their 
payment  shall  be  effected  according  to  priority  of  time. 

1377.  For  the  liquidation  and  restitution  of  the  not  estimated 
dowry,  the  following  items  shall  be  deducted  in  case  they  have  been 
paid  by  the  husband : 

1.  The  amount  of  the  judicial  costs  and  expenses  incurred  for  the 
collection  and  defense  of  the  dowry. 

2.  The  debts  and  obligations  inherent  to  or  affected  by  the  dowry, 
which  in  accordance  with  the  marriage  contract  or  with  the  provisions 
of  this  Code  are  not  chargeable  to  the  conjugal  community. 

3.  The  sums  for  which  the  wife  may  be  peculiarly  liable,  in  ac- 
cordance with  the  provisions  of  this  Code. 

1878.  At  the  time  of  the  restitution  of  the  dowry,  the  marriage 
donations  legally  made  to  the  husband  by  his  wife  shall  be  paid  to  him 
without  conflict  with  the  provisions  of  this  Code  for  the  cases  of 
separation  of  property,  or  that  of  nullity  of  the  marriage  in  which  bad 
faith  has  existed  on  the  part  of  one  of  the  consorts. 

1379,  When  the  marriage  is  dissolved  by  the  death  of  the  wife, 
the  interests  or  fruits  of  the  dowry  which  are  to  be  restored  shall 
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oommence  to  run  in  favor  of  the  heirs  from  the  day  of  the  dissolntioii 
of  the  marriage. 

When  the  marriage  is  dissolved  by  the  death  of  the  husband,  the 
wife  may^  either  demand  the  interests  and  fruits  of  one  year  of  the 
dowry,  or  that  support  be  given  her  from  the  estate  of  the  inheritance 
of  the  husband.  In  any  ease,  the  widow  shall  receive  from  the 
estate  the  value  of  the  mourning  apparel. 

1380.  After  the  dissolution  of  the  marriage,  the  pending  fruits  or 
rents  shall  be  divided  pro  rata  among  the  surviving  consort  and  the 
heirs  of  the  deceased,  in  accordance  with  the  rules  established  for  the 
cases  in  which  the  usufruct  ceases. 

CHAPTER  FOURTH. 

Parapherna,* 

Article  1881,  Paraphema  is  the  property  which  the  wife  brings  to 
the  marriage,  not  included  in  the  dowry,  and  what  she  acquires  after 
the  constitution  of  the  same  and  which  is  not  added  to  such  dowry. 
1382.  The  wife  retains  dominion  over  the  paraphema. 
1883.  The  husband  shall  not  institute  actions  of  any  kind  whatever, 
in  regard  to  the  paraphema,  without  the  intervention  of  the  wife  or 
her  consent. 

1384.  The  wife  shall  have  the  management  of  the  paraphema, 
unless  she  has  delivered  the  same  to  her  husband,  before  a  Notary, 
^iih  the  intent  that  he  may  administer  said  property. 

In  this  case,  the  husband  is  boimd  to  constitute  a  mortgage  for  the 
value  of  the  personal  property  which  he  receives,  or  to  secure  said 
property,  in  the  manner  provided  for  dotal  property. 

1388.  The  fruits  of  the  paraphema  form  a  part  of  the  capital  of 
the  conjugal  community,  and  are  liable  for  the  payment  of  the  expenses 
of  the  marriage  state. 

The  property  itself  also  shall  be  liable,  in  the  case  of  article  1362, 
whenever  that  of  the  husband  and  the  dotals  are  insufficient  to  pay  the 
liabilities  set  forth  in  the  same. 

1386.  The  personal  obligations  of  the  husband  shall  not  be  paid 
out  of  the  fruits  of  the  paraphema,  unless  it  is  proven  that  they  were 
incTirred  for  the  benefit  of  the  family. 

1387.  The  wife  shall  not  alienate,  incumber  lOr  mortgage  the 
l*raphema  without  the  permission  of  the  husband,  nor  appear  in 

*Part  4,  tit.  11,  law  17.  Code  Repetitie  Prelectiones,  book  60,  tit.  14,  law  8. 
Uw  of  Mortgage,  art.  160;  No.  3,  arts.  180  to  188.    Law  of  Civil  Marriage, 
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court  to  litigate  about  the  same^  unlees  she  has  been  judicially  author- 
ized for  that  purpose. 

1888.  When  the  paraphema,  the  administration  of  which  has  been 
reserved  by  the  wife,  consists  in  money  or  public  stocks  or  valuable 
personal  property,  the  husband  shall  have  a  right  to  require  that  said 
property  be  deposited  or  invested  in  such  a  way  that  the  alienation 
or  pignoration  of  the  same  should  be  impossible  without  his  consent. 

1889.  The  husband,  to  whom  the  paraphema  has  been  delivered, 
shall  be  governed,  with  regard  to  the  management  of  the  same,  by 
the  provisions  in  respect  to  the  property  of  the  not  estimated  dowry. 

1380,  The  alienation  of  the  paraphema  entitles  the  wife  to  demand 
the  constitution  of  a  mortgage  for  the  amount  of  the  value  which  the 
husband  may  have  received.  Both  the  husband  and  the  wife  may, 
in  their  respective  cases,  exercise,  with  regard  to  the  value  of  the  sale^ 
the  right  granted  by  articles  1384  and  1388. 

1391.  The  return  of  the  paraphema,  the  management  of  which 
has  been  granted  to  the  husband,  shall  take  place  in  the  same  cases  and 
in  the  same  manner  as  that  of  property  belonging  to  the  not  estimated 
dowry. 

CHAPTER  FIFTH. 
Conjugal  communtiy, 

SECTION  FIRST. 

General  provisions.* 

Article  1392.  By  virtue  of  the  conjugal  community,  the  earnings 
or  profits  indiscriminately  obtained  by  either  of  the  consorts,  during 
the  marriage,  shall  belong  to  the  husband  and  the  wife,  share  and  share 
alike,  when  the  marriage  is  dissolved. 

1383.  The  conjugal  community  shall  always  begin  on  the  same  day 
that  the  marriage  is  celebrated. 

Any  stipulation  to  the  contrary  shall  be  void. 

1394.  This  community  cannot  be  renoimced  during  the  marriage, 
except  in  case  of  judicial  separation. 

When  the  renunciation  takes  place  on  account  of  a  separatioo,  or 
after  the  marriage  has  been  dissolved  or  declared  null,  said  renuncia- 

*  Estilo,  laws  203,  205.  Fuero  Juzgo,  book  4,  tit.  2,  law  17.  Faero  Real, 
tit.  3,  lawB  1,  3.  Nov.  Recop.,  book  3,  tit.  4.  Toro,  law  60.  Part  4,  tit  11$ 
law  24. 
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tion  shall  be  set  forth  in  a  public  instrument,  and  the  creditors  shall 
have  the  right  granted  them  in  article  1001. 

1396.  The  conjugal  community  shall  be  governed  by  the  rules  of 
the  contract  of  partnership  in  all  that  does  not  conflict  with  the 
express  provisions  of  this  chapter. 


SECTION  SECOND. 

Property  belonging  to  each  one  of  the  consorts.  * 

Article  1396.  The  following  is  the  separate  property  of  each  of  the 
consorts: 

1.  That  brought  to  the  marriage  as  his  or  her  own. 

2.  That  acquired  under  a  lucrative  title  by  either  of  them,  during 
the  marriage. 

3.  That  acquired  by  right  of  redemption  or  by  exchange  for  other 
property  belonging  to  only  one  of  the  consorts. 

4.  That  bought  with  money  belonging  exclusively  to  the  wife  or 
to  the  husband. 

Col.  1782,  1783,  1788;  Chile.  1726.  1727.  1732. 

1397.  A  person  giving  or  promising  capital  to  the  husband  shall 
not  be  subject  to  eviction,  except  in  case  of  fraud. 

1398.  Pioperty^  donated  or  left  by  will  conjointly  to  the  consorts 
and  with  designation  of  specified  shares,  shall  belong  as  dowry  to  the 
wife  and  as  capital  to  the  husband,  in  the  proportion  directed  by  the 
donor  or  testator;  and,  in  default  of  such  designation,  share  and 
share  alike,  without  conflict  with  provisions  of  article  637. 

1399.  When  donations  are  onerous,  the  amount  of  the  burdens 
shall  be  deducted  from  the  dowry,  or  from  the  capital  of  the  consort 
who  makes  them,  provided  they  have  been  borne  by  the  conjugal 
community. 

1400.  In  case  that  any  credit,  payable  within  a  certain  number  of 
years,  or  a  pension  for  life  belongs  to  either  of  the  consorts,  the  pro- 
visions of  article  1402  and  1403  shall  be  observed  for  determining 
what  constitutes  the  dowry,  and  what  forms  the  capital  of  the 
husband. 

Col.  1792;  Chile,  1736. 

*  lUcopi'adaB,  book  10,  tit.  4,  laws  1,  2,  5.    Part.  4,  tit.  11,  law  22,  sec.  33. 
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SECTION  THIRD. 
Property  of  the  conjugal  community,'^ 

Article  1401.  To  the  conjagal  commimity  belong: 

1.  Property  acquired  by  onerous  title,  during  the  marriage,  at  the 
expense  of  the  community  property,  whether  the  acquisition  is  made 
for  the  community  or  for  only  one  of  the  consorts. 

2.  That  obtained  by  the  industry,  Balaries  or  work  of  the  confiorts 
or  of  either  of  them. 

3.  The  fruits,  rents,  or  interests  collected  or  accrued  during  the 
marriage,  and  which  come  from  the  community  property,  or  from 
that  which  belongs  to  either  one  of  the  consorts. 

Col.  1781 ;  Chile,  1726. 

1402.  Whenever  a  sum  or  credit,  payable  in  a  certain  number  of 
years,  belongs  to  one  of  the  consorts,  the  sums  collected  for  install- 
ments due  during  the  marriage  shall  not  be  community  property,  but 
shall  be  considered  as  capital  of  the  husband  or  of  the  wife,  according 
to  whom  the  credit  belongs. 

1403.  The  right  to  an  usufruct  or  pension,  belonging  to  one  of  the 
consorts,  either  in  perpetuity  or  for  life,  shall  form  part  of  his  or 
her  own  property ;  but  the  fruits,  pensions,  and  interests  due,  during 
the  marriage,  shall  be  community  property. 

In  this  provision  is  comprised  the  usufruct  which  the  consorts 
have  in  the  property  of  their  children,  even  when  they  are  of  another 
marriage. 

1404.  The  useful  expenses,  made  on  behalf  of  the  private  property 
of  either  one  of  the  consorts,  through  advancements  made  by  the 
community,  or  by  the  industry  of  husband  or  wife,  are  community 
property. 

Buildings  constructed,  during  the  marriage,  on  land  belonging  to 
one  of  the  consorts,  shall  also  belong  to  the  community,  but  the  value 
of  the  land  shall  be  paid  to  the  consort  owning  the  same. 

1405.  Whenever  the  dowry  or  the  capital  belonging  to  the  husband 
consists,  in  whole  or  in  part,  of  cattle  existing  at  the  time  of  the  dis^ 
solution  of  the  community,  the  heads  of  cattle,  exceeding  the  num- 
ber which  were  brought  to  the  marriage,  shall  be  considered  as  com- 
mon property. 

1406.  The  earnings  obtained  by  the  husband  or  wife  by  gambling 
or  proceeding  from  other  causes,  exempted  from  restitution,  shall 

•  Digesto,  book  17,  tit.  2,  law  7;  id.,  book  23,  tit.  3,  laws  66,  78;  id.,  book 
24,  tit.  3,  law  57.  i*\iero  Real,  book  3,  tit.  4,  laws  3,  9.  Recopiladas,  book  10, 
tit.  4,  laws  1,  3,  6.    Estilo.  law  203. 
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belong  to  the  conjugal  community,  without  conflicting,  in  certain 
cases,  with  the  provisions  of  the  Penal  Code. 

1407.  All  the  property  of  the  marriage  shall  be  considered  as  com- 
munity property,  until  it  is  proven  that  it  belongs  exclusively  to  the 
husband  or  to  the  wife. 

SECTION  FOURTH. 

Charges  and  obligations  of  the  conjugal  community* 

« 

Article  1408.  The  conjugal  community  shall  be  responsible  for: 

1.  All  the  debts  and  obligations  contracted  during  the  marriage 
by  the  husband,  and  also  those  contracted  \^  the  wife  in  the  cases 
in  which  she  can  legally  bind  the  community. 

2.  The  arrears  or  interests,  matured  during  the  marriage,  of  obli- 
gations which  aflfect  the  private  property  of  the  consorts  as  well  as 
the  community  property. 

3.  The  minor  repairs  or  of  mere  preservation,  made  during  the 
marriage,  on  the  private  property  of  the  husband  or  the  wife.  Ex- 
tensive repairs  shall  not  be  chargeable  to  the  commimity. 

4.  Extensive  or  minor  repairs  of  the  property  of  the  community. 

5.  The  maintenance  of  the  family  and  the  education  of  the  children 
in  common,  and  of  the  legitimate  children  of  only  one  of  the  consorts. 

1409.  The  conjugal  community  shall  also  bear  the  amount  of  what 
has  been  donated  or  promised  to  the  children  in  common  by  the  hus- 
band, only  for  their  establishment  or  for  a  professional  career,  or  by 
both  consorts  by  common  consent,  when  it  may  not  have  been  stipu- 
lated that  it  should  be  paid  in  whole  or  in  part  out  of  the  private 
property  of  one  of  them. 

Col.  1796,  1800;  Chile,  1740,  1744. 

1410.  The  payment  of  debts  contracted  by  the  husband  or  by  the 
wife,  before  the  marriage,  shall  not  be  borne  by  the  community. 

Neither  shall  it  bear  the  payment  of  fines  or  pecuniary  condemna- 
tions imposed  on  either  of  them. 

However,  the  payment  of  debts  contracted  by  the  husband  or  the 
wife,  prior  to  the  marriage,  and  that  of  fines  and  condemnations  im- 
posed on  either  of  them  may  be  claimed  against  the  community 
property,  after  covering  the  erogations,  enumerated  in  article  1408, 
when  the  debtor  consort  has  no  private  capital,  or  it  be  insufficient; 
but  at  the  time  of  the  liquidation  of  the  community,  the  payments, 
made  for  the  specified  causes,  shall  be  charged  to  said  consort. 

Col.  1806;  Chile.  1750. 

*  Digesio,  book  17,  tit.  2,  law  50,  par.  1.  Recopilada,  book  10,  tit.  3,  law  4; 
id.,  book  10,  tit.  4,  law  0.    Part.  5,  tit.  10,  laws  7,  13. 


378     The  Civn*  Law  in  Spain  and  Spawish-Ameeica. 

1411,  What  has  been  lost  and  paid  for,  during  the  marriage,  by 
either  of  the  consorts,  in  any  kind  of  game  whatever,  shall  not  di- 
minish his  or  her  respective  share  in  the  communiiy. 

Whatever  has  been  lost  and  not  paid  for  by  either  of  the  consorts, 
ir  licit  games,  shall  be  charged  to  the  conjugal  community. 

SECTION  FIFTH. 

Administration  of  the  conjugal  community* 

Article  1412.  The  husband  is  the  administrator  of  the  conjugal  com- 
munity, with  the  exception  of  what  is  prescribed  in  article  69. 

Col.  1805;  Chile.  1749. 

1413.  Besides  the  faculties  which  the  husband  has  as  administra- 
tor, he  may  alienate  and  burden  by  onerous  title  the  property  of  the 
conjugal  community  without  the  consent  of  the  wife. 

Notwithstanding,  every  alienation  or  agreement  which  the  husband 
may  make,  respecting  said  property  in  opposition  to  this  Code  or  in 
fraud  of  the  wife,  shall  not  cause  injury  to  her  or  to  her  heirs. 

CoL  1807;  ChUe,  1751. 

1414.  The  husband  can  dispose  of  his  half  of  the  property  of  the 
conjugal  community  only  by  testament. 

1416.  The  husband  may  dispose  of  the  property  of  the  conjugal 
community  for  the  purposes  stated  in  article  1409. 

He  may  also  make  moderate  donations  for  objects  of  piety  or  benefi- 
cence, but  without  reserving  to  himself  the  usufruct. 

1416*  The  wife  cannot  bind  the  property  of  the  conjugal  com- 
munity without  the  consent  of  the  husband. 

The  cases  provided  in  articles  1362,  1441,  and  1442  are  excepted 
from  this  rule. 

Col.  1808;  Chile,  1752. 

SECTION  SIXTH. 
Dissolution  of  the  conjugal  community.^ 

Article  1417.  The  conjugal  community  expires  on  the  dissolution 
of  the  marriage  or  when  it  is  declared  null. 

The  consort  who,  on  account  of  his  or  her  bad  faith,  caused  the 
nullity,  shall  not  share  any  part  of  the  property  of  the  community. 

The  conjugal  society  shall  also  terminate  in  the  cases  specified  in 
article  1433. 

Col.  1820;  Chile,  1764. 

•  Part.  4.  tit.  11,  laws  7,  25.    Recopilada,  book  10,  tit.  4,  law  5.    Nov.  Recop^ 
book  10,  tit.  4.  law  6.    Law  of  Civil  Marriage,  art.  49. 
fSee  legal  foundations  of  restitution  of  dowry. 
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SECTION  SEVENTH. 
Liquidation  of  the  prop^y  of  the  conjugal  community.* 

Article  1418.  Upon  the  dissolution  of  the  coxniniinity,  an  inven- 
tory shall  immediately  be  made^  but  the  same  shall  not  be  required 
for  the  liquidation: 

1.  When,  after  the  community  is  dissolved,  one  of  the  consorts  or 
the  persons  holding  rights  under  him  have,  in  due  time,  renounced 
its  effects  and  consequences. 

2.  When  the  separation  of  property  has  preceded  the  dissolution  of 
the  community. 

3.  In  the  case  to  which  paragraph  second  of  the  preceding  article 
refers. 

In  case  of  renimciation,  the  rights  granted  to  the  creditors  by  article 
1101  shall  always  continue  in  force. 

Col.  1821;  Chile.  17G5. 

1419.  The  inventory  shall  comprise  numerically  (numiricamente) 
for  the  purpose  of  collating  them,  the  sums,  which  having  been  paid 
by  the  conjugal  society,  are  to  be  deducted  from  the  dowry  or  from 
the  capital  of  the  husband,  in  accordance  with  articles  1366,  1377, 
and  1427. 

The  amoimt  of  the  donations  and  alienations  which  may  be  con- 
sidered illegal  or  fraudulent,  as  provided  in  article  1413,  shall  also  be 
brought  to  collation. 

1420.  In  the  inventory  shall  not  be  included  things  constituting 
the  bed  and  bedding  (lecho)  ordinarily  used  by  the  consorts.  These 
things,  as  well  as  the  clothing  and  dresses  ordinarily  used  by  the  de- 
ceased consort,  shall  be  delivered  to  the  surviving  one. 

1421.  When  the  inventory  is  completed,  the  dowry  of  the  wife  shall 
first  be  liquidated  and  paid,  according  to  the  rules,  which  for  its 
restitution  are  determined  in  section  third,  chapter  third  of  this  title, 
and  subject  to  the  provisions  of  the  following  articles. 

Col.  1832;  Chile,  1776. 

1422.  After  the  dowry  and  the  paraphema  of  the  wife  have  been 
paid,  the  debts,  charges,  and  obligations  of  the  community  shall  be 
paid. 

When  the  inventoried  estate  is  not  suflRcient  to  satisfy  all  the  pro- 
visions of  this  and  the  preceding  article,  the  prescriptions  of  title 
seventeen  of  this  book  shall  be  observed. 

*Recopilada,  book  10,  tit.  4,  law  1.    Fuero  Real,  book  3,  tit.  3,  laws  1,  3. 
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1423.  After  the  debts,  charges,  and  obligations  of  the  eommimitj 
are  paid,  the  capital  of  the  husband  shall  be  liquidated  and  paid,  in 
so  far  as  the  inventoried  estate  may  reach,  making  the  corresponding 
deductions  according  to  the  same  rules  which  are  prescribed  in  article 
1366,  in  reference  to  dowry. 

14St4.  After  the  deductions  from  the  inventoried  estate,  specified 
in  the  three  preceding  articles,  have  been  made,  the  remainder  of  the 
same  estate  shall  constitute  the  assets  of  the  conjugal  community. 

1426.  The  losses  or  impairments  which  any  personal  property,  be- 
longing to  either  of  the  consorts,  may  have  suffered  even  by  unfore- 
seen events  (zns  major)  shall  be  paid  out  of  the  conjugal  property, 
when  any  remains. 

Those  suffered  by  the  real  property  shall  not  be  payable,  in  any 
case,  except  those  falling  upon  the  dotal  property,  and  which  have 
been  caused  by  the  fault  of  the  husband,  when  an  indemnity  shall  be 
paid  for  them  as  provided  in  articles  1360  and  1373. 

1426.  The  net  remainder  of  the  community  property  shall  be 
divided,  share  and  share  alike,  between  the  husband  and  the  wife  or 
their  respective  heirs. 

1427.  The  mourning  apparel  of  the  widow  shall  be  paid  out  of  the 
estate  of  the  inheritance  of  the  husband,  as  provided  in  article  1379. 
The  heirs  of  the  husband  shall  pay  it  according  to  the  standing  and 
means  of  the  decedent. 

1428.  In  regard  to  making  the  inventory,  rules  for  the  appraisal 
and  sales  of  the  property  belonging  to  the  conjugal  community,  secur- 
ity and  bonds  for  the  respective  dowries,  and  all  other  particulars, 
not  expressly  determined  in  the  present  chapter,  the  prescriptions  of 
section-  fifth,  chapter  fifth,  title  third,  book  third,  and  sections  sec- 
ond and  third,  chapter  third  of  this  title  shall  be  observed. 

1429.  When  the  conjugal  community  is  dissolved  by  the  nullity  of 
the  marriage,  the  provisions  of  articles  1373,  1378,  1417  and  1440 
shall  be  observed,  and  if  it  is  dissolved  by  reason  of  the  separation  of 
the  property  of  the  consorts,  what  is  prescribed  in  chapter  sixth  of  this 
title  shall  be  complied  with. 

1430.  Support  shall  be  given  out  of  the  property  belonging  to  the 
community  to  the  surviving  consort  and  his  or  her  children,  pending 
the  liquidation  of  the  inventoried  estate  and  until  they  have  received 
their  share ;  but  it  shall  be  deducted  from  their  portion  in  so  far  as  it 
exceeds  what  should  have  belonged  to  them  as  fruits  or  rents. 

1431.  Whenever  the  liquidation  of  the  community  properties  of  two 
or  more  marriages,  contracted  by  the  same  person,  has  to  be  simul- 
taneously effected  in  order  to  determine  the  estate  of  each  community, 
every  kind  of  evidence  shall  be  admitted,  in  default  of  inventories; 
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and^  in  case  of  doubt,  the  community  property  shall  be  distributed 
between  the  different  communities  in  proportion  to  the  time  of  the 
duration  of  the  same  and  to  the  property  belonging  to  the  respective 
consorts. 

CHAPTEE  SIXTH. 

Separation  of  the  property  of  the  consorts  and  its  administration  by 

the  wife  during  the  marriage."^ 

Article  1432.  In  default  of  express  declarations  in  the  marriage 
contract,  the  separation  of  the  property  of  the  consorts,  during  the 
marriage,  shall  only  take  place  by  virtue  of  a  judicial  decree,  except  in 
the  case  provided  by  article  50. 

1433.  The  husband  and  the  wife  may  demand  the  separation  of  the 
property,  and  it  shall  be  decreed,  whenever  the  consort  of  the  plain- 
tiflF  has  been  condemned  to  a  penalty  to  which  civil  interdiction  is 
annexed,  or  has  been  declared  an  absentee  or  has  given  cause  for  the 
divorce. 

In  order  that  the  separation  may  be  decreed,  it  shall  be  sufficient 
to  present  the  final  sentence  rendered  against  the  culpable  or  absent 
consort  in  each  one  of  the  three  cases,  above  stated. 

1434.  After  the  separation  of  property  is  ordered,  the  legal  con- 
jugal community  becomes  dissolved,  and  its  liquidation  shall  be  made 
according  to  the  provisions  of  this  Code. 

Husband  and  wife,  however,  shall  reciprocally  attend  to  their  main- 
tenance during  the  separation,  and  to  the  maintenance  of  the  children, 
as  well  as  the  education  of  the  same;  each  one  in  proportion  to  his 
or  her  respective  means. 

1436.  The  power  to  administer  the  property  of  the  marriage, 
granted  to  the  husband  by  this  Code,  shall  subsist  when  the  separa- 
tion has  been  granted  on  his  petition ;  but,  in  such  case,  the  wife  shall 
not  have  any  right  to  the  future  profits  of  the  community,  and  the 
rights  and  obligations  of  the  husband  shall  be  governed  by  the  pro- 
visions of  sections  second  and  third,  chapter  third  of  this  title. 

1436.  When  the  separation  has  been  granted  on  the  petition  of  the 
wife  by  the  civil  interdiction  of  the  husband,  the  administration  of  all 
the  property  belonging  to  the  marriage,  and  the  rights  to  all  the 
future  community  property,  shall  be  transferred  to  the  wife  to  the 
exclusion  of  the  husband. 

When  the  separation  is  granted  because  the  husband  has  been  de- 
clared an  absentee,  or  because  he  has  given  cause  for  divorce,  the  wife 

•Codigo,  book  6,  tit.  12,  law  29.  Penal  Code,  arts.  43,  54,  67.  Law  of 
Civil  Procedure,  art.  2031.  Law  of  Mortgage,  arts.  2,  No.  4.  25.  27,  42. 
Project  of  1851,  art.  1364. 


382     The  Civii*  Law  in  Spain  and  Spanish-America. 

shall  enter  upon  the  administTation  of  her  dowry,  and  of  all  farther 
property  which  may  have  been  apportioned  to  her,  as  a  result  of  the 
liquidation. 

In  every  case,  to  which  this  article  refers,  the  wife  shall  remain 
obliged  to  comply  with  all  that  is  prescribed  in  paragraph  second  of 
article  1434. 

1437.  The  demand  for  separation  and  the  final  sentence  in  which 
it  is  declared,  when  rendered  about  real  property,  must  be  noted  and 
inscribed  respectively  in  the  corresponding  Registries  of  Property. 

1438.  Separation  of  the  property  shall  not  injure  the  rights  pre- 
viously acquired  by  creditors. 

1439.  Whenever  the  separation  ceases  by  reconciliation,  in  cases  of 
divorce,  or,  because,  in  the  other  cases  the  causes  have  disappeared, 
the  property  belonging  to  the  marriage  shall  be  governed  by  the  same 
rules  as  before  the  separation,  without  injury  to  what  may  have  been 
lawfully  done  during  the  same. 

The  consorts,  at  the  time  of  their  reuniting,  shall  specify  in  a  public 
instrument  the  property  which  they  bring  anew,  and  such  property 
shall  be  that  forming  the  private  estate  of  each  one  of  them  re- 
spectively. 

In  the  case  provided  in  this  article,  all  said  property  shall  always 
be  considered  as  new  property  bronght  to  the  marriage,  eyen  when  it 
is  the  same,  either  partially  or  wholly,  as  existed  before  the  liquida- 
tion made  on  account  of  the  separation. 

1440.  Separation  shall  not  entitle  the  consorts  to  exercise  the  rights 
provided  under  the  presumption  of  death  of  one  of  them,  nor  those 
granted  to  them  by  articles  1374  and  1420,  neither  shall  it  injure 
them  in  the  exercise  of  the  same,  when  such  case  occurs,  except  as 
provided  in  article  73. 

1441.  The  administration  of  the  property  belonging  to  the  mar- 
riage shall  be  transferred  to  the  wife: 

1.  Whenever  she  is  the  guardian  of  the  husband  in  accordance  with 
article  220. 

2.  When  she  asks  for  the  declaration  of  absence  of  her  husband,  in 
accordance  with  articles  183  and  185. 

3.  In  the  case  stated  in  paragraph  first  of  article  1436. 

The  courts  shall  also  confer  the  administration  upon  the  wife,  with 
such  limitations  as  they  may  consider  convenient,  when  the  husband 
is  a  fugitive  or  has  been  declared  contumacious  in  a  criminal  prose- 
cution, or  if,  when  he  is  absolutely  incapacitated  for  the  administra- 
tion, he  has  taken  no  steps  in  respect  thereto.  , 

Co).  1814;  Chile,  1758. 
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1442.  The  wife,  upon  whom  the  administration  of  all  the  property 
of  the  marriage  may  devolve,  shall  have,  in  respect  thereto,  the  identi- 
cal powers  and  liabilities  as  the  husband  when  he  exercises  it,  but 
always  subject  to  what  is  provided  in  the  last  paragraph  of  the  pre- 
ceding article,  and  in  article  1444. 

CoL  204;  Chile,  159. 

1443.  The  administration  of  her  dowry  shall  be  transferred  to 
the  wife,  in  the  case  provided  by  article  225,  and  when  the  court 
orders  it  by  virtue  of  the  provisions  of  article  441;  but  she  shall  re- 
main subject  to  what  is  prescribed  in  paragraph  second  of  article  1434. 

GENERAL  PROVISION. 

Article  1444.  During  the  marriage,  the  wife  can  neither  alienate 
nor  incumber,  without  judicial  permission,  the  real  property  which 
may  have  been  allotted  to  her,  in  case  of  separation,  nor  that,  the 
administration  of  which,  has  been  transferred  to  her. 

Such  permission  shall  be  granted  whenever  the  convenience  or 
necessity  of  the  alienation  be  justified. 

When  it  refers  to  public  bonds  or  stocks  of  mercantile  enterprises, 
and  companies  and  cannot  be  delayed  without  serious  or  imminent 
injury  to  the  estate  in  administration,  the  wife,  with  the  intervention 
of  an  agent  or  broker,  may  sell  them  placing  the  proceeds  in  judicial 
deposit,  until  the  approval  of  a  competent  Judge  or  tribunal  is 
obtained. 

The  agent  or  broker  shall  always  be  personally  responsible  for  the 
making  of  the  consignation  or  deposit  to  which  the  preceding  para- 
graph refers. 

TITLE  IV. 
Contract  of  purchase  and  sale. 

CHAPTER  FIRST. 

Nature  and  form  of  this  contract* 

Article  1446.  By  the  contract  of  purchase  and  sale,  one  of  the  con- 
tracting parties  binds  himself  to  deliver  a  specified  thing  and  the 


I,  tit.  1,  law  7,  par.  1;  34,  par.  5;  id.,  book  18,  tit.  6,  laws 
4,  par."l,  8;  id.,  book  19,  tit.  1,  law  6,  par.  1;  id.,  book  19,  tit  6,  law  6,  par.  1. 


^Digesto,  book  18, 


Codigo,  Ut.  54,  law  6;  id.,  tit.  64,  law  1;  id.,  book  4,  tit.  38,  law  15.  Institu- 
Clones,  book  3,  tit.  14;  id.,  book  3,  tit.  24,  par.  1.  Part  5,  tit.  5,  laws  1,  7, 
ft.  10,  23.  24,  25.  Nov.  Recop.,  book  10,  tit.  1,  law  1;  id.,  book  10,  tit.  12, 
law  11.  Fuero  Real,  book  3,  tit.  10,  law  2.  Law  of  January  10,  and  Regula- 
tion of  June  13,  1879. 
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other  (binds  himself)  to  pay  a  certain  price  for  it,  either  in  money  or 
in  something  (signo)  representing  the  same^ 

Chile,  1793;  Col.  1849. 

1446.  When  the  price  of  the  sale  consists  paiily  in  money  and 
partly  in  something  else,  the  contract  shall  be  qualified  by  the  mani- 
fest intention  of  the  contracting  parties.  When  this  intention  does 
not  appear,  the  contract  shall  be  considered  as  a  barter,  if  the  valne 
of  the  thing  given  as  a  part  of  the  price  exceeds  that  of  the  money  or 
its  equivalent;  and,  otherwise,  it  shall  be  considered  as  a  sale. 

Col.  1850;  Chile.  1794. 

1447.  In  order  that  the  price  may  be  held  as  certain,  it  shall  be 
suflficient  that  it  be  certain  with  reference  to  another  thing  also  cer- 
tain, or  that  the  determination  of  the  same  be  left  to  the  will  of  a 
specified  person. 

When  such  person  cannot  or  will  not  fix  the  price,  the  contract 
shall  be  inoperative. 

Col.  1864;  Chile,  1808. 

1448.  The  price  of  bonds,  grain,  liquids,  and  of  other  perishable 
things  shall  also  be  held  as  certain,  when  the  prices  fixed  are  the  same 
as  the  things,  if  sold,  would  have  on  a  certain  day  on  the  exchange 
or  market,  or  when  a  certain  amount  is  fixed  above  or  below  the  price 
of  such  day,  exchange  or  market,  provided  said  price  be  certain. 

Col.  1864;  Chile,  1808. 

1449.  The  determination  of  the  price  shall  never  be  left  to  the 
judgment  of  one  of  the  contracting  parties. 

Col.  1865;  Chile,  1809. 

1450.  The  sale  shall  be  perfected  between  vendor  and  vendee  and 
shall  be  binding  on  both  of  them,  if  they  have  agreed  upon  the 
thing,  object  of  the  contract,  and  as  to  the  price,  even  when  neither 
one  nor  the  other  has  been  delivered. 

Col.  1857;  Chile,  1805. 

.  1461.  A  promise  to  sell  or  to  buy,  when  there  has  been  an  agree- 
ment about  the  thing  and  the  price,  gives  a  right  to  both  the  parties 
reciprocally  to  claim  the  compliance  with  the  contract. 

Whenever  a  promise  of  purchase  and  sale  cannot  be  complied  with, 
the  provisions  about  obligations  and  contracts,  set  forth  in  this  pres- 
ent book,  shall  govern  the  vendor  and  the  vendee,  according  to  the 
case. 
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1452.  The  injury  to  or  the  profit  of  the  thing  sold  shall^  after  the 
contract  is  perfected,  be  governed  by  the  provisions  of  articles  1096 
and  1182. 

This  rule  shall  be  applied  to  the  sale  of  perishable  things^  made 
independently  and  for  a  single  price,  or  without  consideration  as  to 
weight,  number,  or  measure. 

If  the  perishable  things  are  sold  for  a  price  fixed  with  relation  to 
weight,  number,  or  measure,  the  risk  shall  not  be  imputed  to  the 
vendee,  until  they  have  been  weighed,  counted,  or  measured,  unless 
the  vendee  is  in  default. 

Col.  1876;  Chile,  1820. 

1453.  A  sale,  made  subject  to  approval  or  trial  of  the  things  sold, 
and  the  sales  of  things  which  are  customarily  tested  or  tried  before 
being  received,  shall  always  be  considered  as  made  under  suspensive 
conditions. 

Col.  1879;  Chile,  1823. 

1454.  When  earnest  or  binding  money  has  been  given  in  the  con- 
tract of  purchase  and  sale,  the  contract  may  be  rescinded,  when  the 
vendee  agrees  to  forfeit  the  money,  or  the  vendor  to  return  double 
the  amoxmt  of  it. 

Col.  1859;  Chile,  1803. 

1456.  The  expenses  of  the  execution  of  a  public  deed  shall  be  on 
account  of  the  vendor,  and  those  of  the  first  copy  and  subsequent 
ones,  after  the  sale,  shall  be  charged  to  the  vendee,  unless  the  contrary 
is  stipulated. 

Col.  1862;  Chile.  1806. 

1466.  Forcible  expropriation  on  account  of  public  utility  shall  be 
governed  by  the  provisions  of  special  laws. 

CHAPTER  SECOND. 

Capacity  to  purchase  or  sell.* 

Article  1467,  The  contract  of  purchase  and  sale  may  be  entered 
into  by  all  persons  who,  according  to  this  Code,  are  authorized  to  bind 
themselves,  with  the  modifications,  however,  contained  in  the  follow- 
ing articles. 

Col.  1851;  Chile.  1706. 

*  Digesto^  book  18,  tit.  1,  law  34,  par.  7;  id.,  book  19,  tit.  1,  law  13,  par.  25; 
id.,  book  24,  tit.  1,  law  5,  35,  52;  id.,  book  26,  tit.  8,  law  5,  par.  5.  Part.  4, 
tit  11,  law  4;  id.  5,  tit.  5,  laws  2,  4.  Codigo,  book  4,  tit.  38.  law  5.  Toto, 
law  55.    Reeopilada,  book  10,  tit.  12,  law  1.    Penal  Code,  arts.  411,  412. 
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1468.  The  husband  and  the  wife  cannot  reciprocally  sell  any  prop- 
erty to  each  other^  except  in  the  cases  in  which  they  have  stipiilated 
about  the  separation  of  their  property  or  when  a  judicial  separation 
of  the  same  property  exists,  authorized,  under  the  provisions  of  chap- 
ter sixth,  title  third,  of  this  book. 

Chile,  1790;  Col.  1862. 

1469.  The  following  persons  cannot  acquire  by  purchase,  even  at 
public  or  judicial  auction,  neither  in  person  nor  by  an  intermediate 
representative : 

1.  The  guardian  or  protutor  as  to  the  property  of  the  person  or 
persons  who  are  under  their  guardianship. 

2.  The  attorneys  as  to  the  property  of  which  they  have  been  given 
charge  to  administer  or  sell. 

3.  Executors  as  to  the  property  intrusted  to  their  care. 

4.  Public  officials  as  to  the  property  of  the  State,  municipalities, 
towns,  and  also  of  public  institutions,  the  administration  of  which 
has  been  intrusted  to  them. 

This  provision  shall  apply  to  Judges  and  experts  who,  in  any  way 
whatever,  intervene  in  the  sale. 

5.  Magistrates,  Judges,  Public  Attorney,  and  their  assistants, 
clerks  of  tribunals  and  courts,  and  officials  of  justice  as  to  the  prop- 
erty and  rights  about  which  litigation  is  pending  before  the  tribunal 
in  the  jurisdiction  or  territory  over  which  they  exercise  their  re- 
spective functions;  this  prohibition  includes  the  act  of  acquiring  by 
assignment. 

From  this  rule  shall  be  excepted  the  cases  in  which  hereditary 
action  among  co-heirs  are  dealt  with,  or  of  assignments  in  payment 
of  debts,  or  of  warranty  of  the  goods  they  may  possess. 

The  prohibition  contained  in  this  number  shall  comprise  the  law- 
yers and  attorneys  as  to  the  property  and  rights,  matters  of  the  suit, 
in  which  they  intervene  by  virtue  of  their  profession  or  office. 

Col.  1853;  Chile.  1797. 

CHAPTER  THIRD. 

Effects  of  the  contract  of  purchase  and  sale  when  the  thing  sold  has 

been  lost* 

Article  1460*  When,  at  the  time  of  making  the  sale,  the  thing, 
object  of  the  contract,  has  been  wholly  lost,  the  contract  shall  be 
ineffectual. 


*  Diffesto,  book  18,  tit.  1,  law  15.    Part.  5,  tit.  5,  |aw  14.    Commercial  Cod^^ 
art.  330. 
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But  if  the  thing  is  lost  only  in  part^  the  vendee  shall  choose  either 
to  withdraw  from  the  contract  or  to  claim  the  existing  part,  paying 
its  price,  in  proportion  to  the  total  sum  agreed  upon. 

CHAPTER  FOUETH. 
Obligaiions  of  the  vendor. 

SECTION  FIRST. 
General  provisions.  * 

Article  1461.  A  vendor  is  bound  to  deliver  and  warrant  the  thing, 
object  of  the  sale. 

Chile,  1824;  Col.  1880. 

SECTION  SECOND. 

Delivery  of  the  thing  sold.\ 

Article  1462,  A  thing  sold  shall  be  considered  as  delivered,  when 
it  is  placed  in  the  hands  and  possession  of  the  vendee. 

When  the  sale  is  effected  by  a  public  instrument,  the  execution  of 
the  same  shall  be  equivalent  to  the  delivery  of  the  thing,  object  of  the 
contract,  provided  that  in  the  same  instrument  the  contrary  does  not 
appear  or  may  be  clearly  inferred. 

Chile,  1824;  Col.  1880. 

1468.  Except  in  the  cases  stated  in  the  preceding  article,  the  de- 
livery of  personal  property  shall  be  made  by  the  delivery  of  the  keys 
of  the  place  or  depository  where  it  is  stored  or  kept,  and  by  the  mere 
consent  and  agreement  of  the  contracting  parties,  if  the  thing  sold 
cannot  be  transferred  to  the  possession  of  the  vendee,  at  the  time  of 
the  sale,  or  if  the  latter  already  held  it  in  his  possession  for  any  other 
cause. 

CoL  754;  Chile,  684. 

•  Part  6,  tit.  6,  law  32. 

tDigesto,  book  8,  tit.  1,  law  20;  id.,  book  18,  tit.  1,  law  40,  par.  20;  id.» 
^k  18,  tit  6,  law  7;  id.,  book  19,  tit.  1,  law  1,  1,  par.  1,  2,  13,  par.  8,  14;  id., 
V>ok  35,  tit.  1,  law  17;  id.,  book  21,  tit.  2,  laws  69,  par.  6,  46.  Institudones, 
Ptr.  41.  Codigo,  book  4,  tit.  49,  laws  13,  16;  id.,  book  8,  tit.  45,  law  6;  id., 
^k  8,  tit  64,  law  1.  De  regulis  juris,  par.  19.  Part.  3,  tit  28,  laws  46,  47  j 
«•  3,  tit  30,  law  1,  7,  8;  id.  6,  tit  5,  laws  23,  32,  50.  Nov.  Recop.,  book  16, 
^t.  12,  ]aw  11.  Recopilada,  book  10,  tit  1,  law  3.  Orden.  de  Alcala,  tit  17, 
"P^^al  law.    Law  of  Mortgage,  arts.  17,  23,  25,  33. 
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1464.  With  regard  to  incorporeal  things,  the  provision  of  para- 
graph second  of  article  1462  shall  govern.  In  any  other  case  in  which 
this  paragraph  cannot  be  applied,  the  fact  of  placing  the  titles  of 
ownership  in  the  possession  of  the  vendee  or  the  use  which  the  ven- 
dee may  make  of  his  right  with  the  consent  of  the  vendor  shall  be 
considered  as  a  delivery. 

Col.  756,  761;  Chile.  686.  690. 

1466.  The  expenses  of  the  delivery  of  the  thing  sold  shall  be  borne 
by  the  vendor,  and  those  of  the  removal  or  transportation  of  the  same 
by  the  vendee,  except  in  case  of  special  stipulation. 

Chile,  1825;  Col.  1881. 

1468.  A  vendor  shall  not  be  bound  to  deliver  the  thing  sold,  when 
the  vendee  has  not  paid  the  price,  or  when  a  term  for  such  payment 
has  not  been  designated  in  the  contract. 

Col.  1882;  Chile,  1826. 

1467.  Neither  shall  the  vendor  be  bound  to  deliver  the  thing  sold, 
when  a  delay  or  time  for  payment  has  been  agreed  upon,  and  it  is 
discovered  after  the  sale  that  the  vendee  is  insolvent  to  such  a  degree 
that  the  vendor  is  in  imminent  danger  of  losing  the  price. 

From  this  rule  is  excepted  the  case  in  which  the  vendee  gives 
security  for  the  payment  within  the  time  agreed  upon. 

Col.  1882;  Chile,  1826. 

1468.  A  vendor  is  bound  to  deliver  the  thing  sold  in  the  condition 
in  which  it  existed  on  the  completion  of  the  contract. 

All  the  fruits  shall  belong  to  the  vendee  from  the  day  on  which  the 
contract  was  perfected. 

1469.  The  obligation  to  deliver  the  thing  sold  includes  that  of 
placing  in  possession  of  the  vendee  all  that  is  set  forth  in  the 
contract,  according  to  the  following  rules : 

When  the  sale  of  real  property  has  been  made  and  its  dimenaions 
stated  at  the  rate  of  a  certain  price  for  an  unit  of  measure  or  number, 
the  vendor  shall  be  bound  to  deliver  to  the  vendee,  if  the  litter  re- 
quires it,  all  that  has  been  mentioned  in  the  contract;  but  when  this 
is  not  possible,  the  vendee  may  choose  between  proportional  redaction 
of  the  price  or  the  rescission  of  the  contract,  provided  that,  in  this 
last  case,  the  decrease  of  the  tenement,  is  not  inferior  to  the  tenth 
part  of  the  dimensions  attributed  to  it 

The  same  thing  shall  be  observed^  even  when  the  dimensions  appear 
to  be  the  same,  if  any  part  of  the  tenement  is  not  of  the  quality  stated 
in  the  contract. 
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The  rescission^  in  this  case,  shall  only  take  place^  at  the  will  of  the 
vendee,  when  the  inferior  value  of  the  thing  sold  exceeds  the  tenth 
part  of  the  price  agreed  upon. 

Q6L  1884,  1888;  Chile,  1828,  1832. 

1470.  When^  in  the  case  of  the  preceding  article^  there  are  greater 
dimensions  or  numher  in  real  property,  than  those  stated  in  the  con- 
tract, the  vendee  shall  he  bound  to  pay  the  price  of  the  excess,  if  the 
greater  dimensions  or  number  does  not  exceed  the  one-twentieth  part 
of  those  set  forth  in  the  contract;  but  when  it  surpasses  such  one- 
twentieth  part,  the  vendee  may  choose  between  paying  the  greater 
value  of  the  estate  or  withdrawing  from  the  contract. 

Col.  1888;  Chile,  1832. 

1471,  In  the  sale  of  a  parcel  of  real  estate  made  for  a  fixed  price  and 
not  at  the  rate  of  a  specified  sum  for  an  unity  of  measure  or  number, 
the  increase  or  decrease  of  the  same  shall  not  be  considered,  even 
when  greater  or  less  dimensions  or  amount  than  that  stated  in  the 
contract  may  be  found. 

The  same  provision  shall  apply  when  two  or  more  tenements  are 
sold  for  a  single  price,  but,  if  besides  mentioning  the  boundaries,  in- 
dispensable in  every  conveyance  of  real  property,  their  dimensions  and 
number  are  designated  in  the  contract,  the  vendor  shall  be  bound  to 
deliver  all  that  is  included  within  such  boundaries,  even  when  they 
exceed  the  dimensions  or  number  specified  in  the  contract;  and,  if  he 
is  not  able  to  do  it,  he  shall  sufifer  a  reduction  in  the  price,  in  propor- 
tion to  what  is  wanting  in  the  dimensions  or  number,  imless  the  con- 
tract be  annulled  because  the  vendee  does  not  accept  the  default  of 
deUvery  of  what  had  been  stipulated. 

CoL  1887;  Chile,  1831. 

1472.  Actions,  arising  from  the  three  preceding  articles,  shall  be 
prescribed  after  six  months,  counted  from  the  day  of  the  delivery. 

CoL  1890;  Chile,  1834. 

1478,  When  the  same  thing  has  been  sold  to  different  vendees,  the 
ownership  shall  be  transferred  to  the  person  who  first  took  possession 
of  it  in  good  faith,  if  the  thing  is  personal. 

When  the  thing  is  a  piece  of  real  property,  it  shall  belong  to  the 
person  acquiring  it  who  first  inscribed  it  in  the  Registry. 

When  there  .is  no  inscription,  the  property  shall  belong  to  the  per- 
•011  who  first  took  possession  of  it  in  good  faith,  and,  in  default  of 
wid  possession,  to  the  person  who  presents  the  oldest  title,  provided 
there  is  good  faith. 

CoL  1873;  Chile,  1817. 
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SECTION  THIRD. 

Warranty* 

Article  1474,  By  virtue  of  the  warranty  to  which  article  1461  re- 
f erS)  the  vendor  shall  warrant  to  the  vendee : 

1.  The  lawful  and  peaceful  possession  of  the  thing  sold. 

2.  That  there  are  no  hidden  vices  or  defects  in  said  things. 

Col.  1893;  ChUe.  1837. 

Warranty  in  case  of  eviction,^ 

Article  1476.  Eviction  shall  take  place,  when  by  a  final  Gentence 
and  by  virtue  of  a  right  prior  to  the  sale,  the  vendee  is  deprived  of  the 
whole  or  of  a  part  of  the  thing  purchased. 

The  vendor  shall  be  liable  for  the  eviction  even  when  nothing  has 
been  stipulated  about  it  in  the  contract. 

The  contracting  parties  may,  however,  increase^  decrease,  or  sup- 
press this  legal  obligation  of  the  vendor. 

Col.  1874;  Chile,  1838. 

1476.  Any  stipulation  exempting  the  vendor  from  the  obligation 
of  answering  for  the  eviction  shall  be  void,  whenever  there  is  bad 
faith  on  his  part. 

Col.  1808;  Chile,  1842. 

1477.  When  a  vendee  has  renounced  the  right  of  warranty  in  the 
case  of  eviction  and  it  occurs,  the  vendor  shall  only  be  bound  to  de- 
liver the  price  which  the  thing  had,  at  the  time  of  the  eviction,  Tin- 
less  the  vendee  has  made  the  renunciation,  knowing  the  risk  of  evic- 
tion and  submitting  himself  to  the  consequences  thereof. 

Chile,  1852;  Col.  1900. 

1478.  When  a  warranty  has  been  stipulated  or  when  nothing  has 
been  agreed  upon  about  this  point,  if  the  eviction  has  been  effected, 
the  vendee  shall  have  the  right  to  claim  from  the  vendor: 

*  Fuero  Viejo,  tit.  1,  law  0;  id.,  tit.  2,  laws  1,  2,  3.  Part.  5,  tit  6«  Itsm  32, 
64. 

tDigesto,  book  10,  tit.  1,  law  6,  par.  0  and  11,  par.  18,  41,  45,  par.  1, 
id.,  book  21,  tit.  1,  laws  38,  par.  14,  40,  61 ;  id.,  book  21,  tit.  2,  laws  67,  par.  1; 
66,  par.  3,  70,  74,  par.  1.  Codigo,  book  4,  tit.  58,  law  4.  Part  6,  tit  5,  kwi 
82,  83,  34,  35,  36,  63.    Fuero  Real,  book  3,  tit  10,  law  7.    Com.  Code,  art  840. 
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1.  The  restitution  of  the  price  which  the  thing  sold  had  at  the 
time  of  the  eviction^  whether  it  be  greater  or  less  than  that  of  the  sale. 

2.  The  fruits  or  proceeds^  when  he  has  been  condemned  to  deliver 
them  to  the  person  who  won  the  suit  instituted  against  such  vendee. 

3.  The  costs  incurred  in  the  suits  which  caused  the  eviction^  and^ 
in  proper  cases^  the  costs  of  the  suit  instituted  against  the  vendor  for 
the  -warranty. 

4.  The  expenses  of  the  contract,  when  the  vendee  has  paid  them. 

5.  The  damages  and  interests  and  the  voluntary  expenses  or  of 
mere  recreation  or  ornamentation^  when  the  sale  was  made  in  bad 
faith. 

Chile,  1847;  Col.  1904. 

1478.  When  the  vendee  loses,  on  accoimt  of  the  eviction,  a  part 
of  the  thing  sold  of  such  importance,  in  relation  to  the  whole,  that 
he  would  not  have  purchased  it  without  such  part,  he  may  claim  the 
rescission  of  the  contract;  but  under  the  obligation  of  returning  the 
thing  without  other  incumbrances  than  those  it  had  when  he  ac- 
quired it. 

The  same  provision  shall  be  observed  when  two  or  more  things  are 
conjointly  sold  for  a  total  price,  or  a  partial  price  for  each  one  of 
them,  when  it  clearly  appears  that  the  vendee  would  not  have  pur- 
chased one  without  the  other. 

1480.  A  warranty  cannot  be  claimed  until  a  final  sentence  has  been 
rendered  by  which  the  vendee  is  condemned  to  lose  the  thing  acquired 
or  a  part  of  it. 

Col.  1894;  Chile,  1838. 

1481.  A  vendor  shall  be  bound  to  the  corresponding  warranty, 
whenever  it  is  proved  that  he  was  given  notice  of  the  demand  for 
eviction  on  petition  of  the  vendee.  In  default  of  this  notice,  the 
vendor  shall  not  be  bound  to  the  warranty. 

Col.  1809;  Chile,  1843. 

1482.  A  defendant  vendee  shall  ask,  within  the  term  fixed  by  the 
Code  of  Civil  Procedure  for  answering  the  demand,  that  notice  thereof 
be  given  to  the  vendor  or  vendors  with  the  least  possible  delay. 

This  notification  shall  be  made  in  the  manner  provided  by  the  same 
law  for  the  summoning  of  defendants. 

The  term  for  answering  the  complaint  granted  to  the  vendee  shall 
be  suspended  until  the  expiration  of  that  granted  to  the  vendor  or 
vendors  for  appearing  and  answering  the  complaint ;  said  terms  shall 
be  the  same  granted  to  all  defendants  by  the  aforesaid  law  of  Civil 
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Procedure,  and  shall  be  counted  from  the  notification  provided  by  the 
first  paragraph  of  this  article. 

When  the  persons  summoned  for  eviction  do  not  appear,  in  time 
and  form,  the  term  in  which  to  answer  the  complaint  shall  continue 
with  regard  to  the  vendee. 

1483.  When  the  tenement  sold  is  incumbered  by  any  nonapparent 
burden  or  easement  which  is  not  stated  in  the  deed,  but  is  of  such  a 
nature  that  it  must  be  presumed  that  the  vendee  would  not  have 
acquired  it  if  he  was  aware  of  the  same,  he  may  ask  for  the  rescission 
of  the  contract,  unless  he  prefers  the  corresponding  indemnity. 

During  a  year,  to  be  counted  from  the  date  of  the  execution  of  the 
deed,  the  vendee  may  either  exercise  the  rescissory  action  or  claim  an 
indemnity. 

After  the  lapse  of  one  year,  he  can  only  claim  such  indemnity  within 
an  equal  period,  to  be  counted  from  the  date  on  which  the  lien  or 
easement  was  discovered  by  him. 

Warranty  against  hidden  defects  or  burdens  of  the  thing  sold.* 

Article  1484.  A  vendor  is  bound  to  gi^e  a  warranty  against  hid- 
den defects  in  the  thing  sold,  when  these  defects  render  it  unfit  for 
the  use  for  which  it  was  intended,  or  when  they  diminish  said  use  in 
such  a  way  that  had  the  vendee  known  them,  he  would  not  have 
acquired  it,  or  would  have  given  a  lower  price  for  it;  but  said  vendor 
shall  not  be  liable  for  the  patent  defects  or  those  which  may  be  visible, 
neither  for  those  which  axe  not  in  sight,  when  the  vendee  is  an 
expert  and  by  reason  of  his  ofiice  or  profession  ought  easily  to  per- 
ceive them. 

Col.  1914;  Chile,  1867. 

1486.  The  vendor  is  responsible  to  the  vendee  for  the  warranty 
against  vices  or  hidden  defects  in  the  thing  sold,  even  when  the  same 
were  unknown  to  him. 

This  provision  shall  not  rule  when  the  contrary  has  been  stipu- 
lated and  the  vendor  was  not  aware  of  such  vices  or  hidden  defects. 

Col.  1916;  Chile,  1869. 

1486.  In  the  cases  of  the  two  preceding  articles,  the  vendee  may 

elect,  either  to  w^ithdraw  from  the  contract,  the  expenses  which  he 

.  ■        — __— _ — _ — . —  .1   .  I       ■  —  ■ 

*Dige8to,  book  18,  tit.  1,  laws  13,  43,  par.  2,  46;  id.  19,  tit.  1,  law  13;  id., 
book  21,  tit.  1,  laws  1,  par.  8;  1,  par.  3,  18,  19,  par.  28,  25,  27;  11,  par.  ^ 
14,  last  par.,  31,  par.  11,  34,  36,  38,  48,  par.  3,  62.  Part.  5,  tit.  5,  laws  63,  64^ 
66,  66. 
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incurred  being  retttrned  to  him,  or  to  demand  a  proportional  reduc- 
tion of  the  price,  according  to  the  judgment  of  experts. 

When  the  vendor  knew  the  vices  or  hidden  defects  in  the  thing 
sold,  and  did  not  give  notice  of  them  to  the  vendee,  the  latter  shall 
have  the  same  option,  and,  furthermore,  he  shall  be  indemnified  for 
the  damages  and  injuries,  should  he  choose  the  rescission. 

Col.  1917;  Chile,  1860. 

1487,  When  the  thing  sold  is  lost  on  account  of  hidden  vices,  and 
the  vendor  was  aware  of  them,  he  shall  bear  the  loss,  and  return  the 
price  and  pay  the  expenses  of  the  contract,  with  damages  and  in* 
juries.  When  he  was  not  aware  of  them,  he  shall  only  return  the 
price  and  pay  the  expenses  of  the  contract,  which  may  have  been  paid 
by  the  vendee. 

Col.  1918;  Chile.  1861. 

1488,  When  the  thing  sold  has  any  hidden  vice,  at  the  time  of  the 
sale,  and  is  lost  afterwards  by  an  unforeseen  event  {vis  major),  or  by 
fault  of  the  vendee,  the  latter  may  claim  from  the  vendor  the  price 
he  paid^  deducting  the  value  which  the  thing  had  when  lost. 

When  the  vendor  acted  in  bad  faith,  he  shall  pay  damages  and  in- 
terests to  the  vendee. 

Col.  1919;  Chile,  1862. 

1489,  The  liability  for  damages  and  injuries  shall  never  take  place 
in  judicial  sales,  but  all  the  other  provisions  of  the  preceding  articles 
shall  be  applied. 

Col.  1922;  Chile,  1865. 

1490,  Actions  growing  out  of  the  provisions  of  the  five  preceding 
articles  shall  be  extinguished  after  six  months,  to  be  counted  from 
the  delivery  of  the  thing  sold. 

Chile,  1866;  Col.  1923. 

1491,  When  two  or  more  animals  are  sold  together,  whether  it  be 
for  a  lump  sum  or  by  fixing  a  separate  price  for  each  one  of  them,  the 
redhibitory  vice  of  each  one  shall  only  cause  the  redhibition  of  the 
same  and  not  that  of  the  others,  unless  it  appears  that  the  vendee 
would  not  have  bought  the  sound  one  or  ones  without  defective  ones. 

The  latter  is  presumed  when  a  team,  yoke,  pair  or  set  is  bought, 
even  when  a  separate  price  has  been  fixed  for  each  one  of  the  animals 
composing  the  same. 

Col.  1921;  Chile,  1864. 
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1482.  The  proTision  of  the  preceding  article,  with  regurd  to  tbe 
sale  of  animalfi,  shall  be  understood  applicable  alao  to  the  sale  of  ar&y 
other  things. 

1488.  Warranty  for  the  hidden  vices  of  animals  and  cattle  BhAll 
not  take  place  in  the  sales  made  at  fairs  or  public  auctions,  nor  tluBtt 
of  riding  beasts,  sold  as  condemned,  except  in  the  case  determined 
in  the  following  article. 

1484.  Animals  and  cattle  suffering  from  contagious  diseases  shall 
not  be  objects  of  a  contract  of  sale.  Any  contracts  made  with  re- 
spect to  the  same  shall  be  null  and  void. 

A  contract  of  sale  of  animals  and  cattle  shall  also  be  null  and  Yoid, 
when  the  use  or  service  for  which  they  were  acquired  is  stated,  and 
they  are  found  useless  therefor. 

1485.  When  the  hidden  vice  of  animals,  even  if  they  have  been 
subject  to  a  professional  inspection,  is  of  such  a  nature  that  the 
knowledge  of  experts  is  not  sufficient  to  discover  it,  it  shall  be  con- 
sidered as  redhibitory. 

But  when  the  veterinarian  (professor),  through  ignorance  or  bad 
faith,  shall  fail  to  discover  or  to  give  notice  of  it,  he  shall  be  liable 
for  damages  and  injuries. 

1486.  The  redhibitory  action,  based  on  the  vices  or  defects  of  ani- 
mals, shall  be  instituted  within  forty  days,  to  be  counted  from  the 
delivery  of  the  same  to  the  vendee,  unless  owing  to  the  usages  in 
each  locality,  longer  or  shorter  terms  are  established. 

This  action,  in  the  sale  of  animals,  shall  only  be  enforced  in  refer- 
ence to  the  vices  and  defects  of  the  same,  determined  by  law  or  by 
local  usages. 

1487.  When  the  animal  dies,  within  three  days  after  it  has  been 
bought,  the  vendor  shall  be  responsible,  provided  that  the  disease 
that  caused  the  death,  according  to  the  judgment  of  veterinarians 
(professors),  existed  before  the  contract. 

1488.  When  the  sale  is  rescinded,  the  animal  shall  be  returned  in 
the  condition  in  which  it  was  sold  and  delivered,  and  the  vendee 
shall  be  liable  for  any  injury  caused  by  his  negligence  and  which 
does  not  arise  from  the  redhibitory  vice  or  defect. 

1488.  In  the  sale  of  animals  and  cattle  with  redhibitory  vices,  the 
vendee  shall  also  have  the  power  set  forth  in  article  1486;  but  he 
shall  make  use  of  the  same  within  the  same  term  which  has  been 
respectively  determined  for  the  exercise  of  the  redhibitory  action. 
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CHAPTEE  FIFTH. 
Obligations  of  the  vendee.* 

Article  1500*  A  vendee  is  bound  to  pay  the  price  of  the  thing  sold 
at  tlie  time  and  place  stipulated  in  the  contract. 

When  the  time  and  place  have  not  been  &xed^  the  payment  shall  be 
made  at  the  time  and  place  where  the  thing  sold  is  delivered. 

Col.  1928;  Chile,  1872. 

1601.  In  the  three  following  cases  the  vendee  shall  owe  interest 
from  the  time  the  thing  is  delivered^  until  the  payment  of  the  price: 

1.  When  it  has  been  so  stipulated. 

2.  When  the  thing  sold  and  delivered  produces  fruits  and  rents. 

3.  When  he  is  in  default  in  accordance  with  article  1100. 

Col.  1030;  Chile,  1873. 

1602.  When  the  vendee  is  disturbed  in  the  possession  or  dominion 
of  the  thing  acquired,  or  may  have  reasonable  grounds  to  fear  being 
disturbed  by  a  revindicatory  or  hypothecary  action,  he  may  suspend 
the  payment  of  the  price  imtil  the  vendor  has  caused  the  disturbance 
or  danger  to  cease,  imless  the  latter  gives  security  for  the  restitution 
of  the  price,  if  needs  be,  or  when  it  has  been  stipidated  that,  not- 
withstanding such  contingency,  the  vendee  shall  be  bound  to  make 
the  payment. 

Col.  1929;  Chile,  1872. 

1603.  When  the  vendor  has  reasonable  grounds  to  fear  the  loss  of 
the  real  property  sold  and  the  price  of  the  same,  he  may  immediately 
ask  for  the  resolution  of  the  sale. 

When  such  reasonable  grounds  do  not  exist,  the  provisions  of  article 
1124  shall  be  observed. 

1604.  In  the  sale  of  real  property,  even  when  it  is  stipulated  that 
in  default  of  the  payment  of  the  price,  within  the  time  agreed  upon, 
the  resolution  of  the  contract  shall  take  place  by  fidl  right,  the  ven- 
dee may  pay,  even  after  the  expiration  of  the  term,  as  long  as  he  has 
not  been  summoned  either  judicially  or  by  a  notarial  act. 

After  such  summons  have  been  made  the  Judge  shall  not  grant  him 
a  further  term. 

CoL  1937;  Chile.  1879. 

*Digesio,  book  18,  tit.  1,  law  19;  id.,  book  18,  tit.  3;  id.,  book  18,  tit.  6, 
law  18,  par  .1;  id.,  book  19,  tit.  1,  laws  13,  par.  8,  20,  21.  De  regulis  juris,  law 
14.  Codigo,  book  4,  tit.  38,  law  8;  id.,  book  4,  tit.  44,  law  14;  id.,  book  4,  tit. 
49,  law  6;  id.,  book  4,  tit.  54,  law  5.  Part.,  tit.  6,  laws  28,  38.  Commercial 
Code,  urt.  341. 
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1605.  With  regard  to  personal  property,  the  resolntion  of  the  sale 
shall  take  place  bj  full  right  for  the  benefit  of  the  vendor  when  the 
vendee,  before  the  maturity  of  the  term  fixed  for  the  delivery  of  the 
thing,  has  not  presented  himself,  to  receive  it,  or  when  having  pre- 
sented himself,  he  has  not  offered  the  price,  at  the  same  time,  nnleas 
a  longer  term  has  been  stipulated  for  the  payment  of  said  price. 


CHAPTER  SIXTH. 

Resolution  of  the  sale. 

Article  1606.  The  sale  shall  be  resolved  by  the  same  causes  as  all 
other  obligations,  and  furthermore  those  set  forth  in  the  preceding 
chapters  and  by  conventional  or  legal  redemption  (retracto). 

SECTION  FIRST. 

Conventional  redemption  (retracto  convencional).'^ 

Article  1507.  Conventional  redemption  shall  exist  when  the  ven- 
dor reserves  to  himself  the  right  to  recover  the  thing  sold,  binding 
himself  to  fulfill  that  which  is  stated  in  article  1518,  and  whatever 
more  may  have  been  stipulated. 

Col.  1039;  Chile,  1881. 

1508.  The  right  stated  in  the  preceding  article,  in  default  of  an 
express  stipulation,  shall  last  four  years  to  be  counted  from  the  date 
of  the  contract. 

When  a  stipulation  exists,  the  term  shall  not  exceed  ten  years. 

1509.  When  the  vendor  does  not  comply  with  the  provisions  of 
article  1518,  the  vendee  shall  irrevocably  acquire  the  ownership  of  the 
thing  sold. 

1510.  A  vendor  may  exercise  his  action  against  every  possessor 
whose  right  originates  from  that  of  the  vendee,  even  when  in  the 
second  contract  mention  has  not  been  made  of  the  conventional  re- 
demption; without  conflict  with  the  provisions  of  the  Law  of  Mort- 
gage in  respect  to  third  parties. 

Col.  1040;  Chile,  1882. 

*  Digesto,  book  4,  tit.  4,  law  47,  par.  1.  De  regulis  juris,  10,  166,  100,  175, 
177.  Codigo,  book  4,  tit.  16,  law  2;  id.,  book  4,  tit.  56,  laws  2,  7;  id.,  book  6, 
tit.  2,  law  22,  par.  3.    Part.  5,  tit.  6,  law  42;  id.  7,  tit.  34,  law  29. 
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1511.  A  vendee  substitutes  the  vendor  in  all  his  rights  and  actions. 

1S12«  The  creditors  of  the  vendor  shall  only  be  able  to  make  use 
of  the  conventional  redemption  against  the  vendee^  after  having  levied 
upon  the  property  of  the  vendor. 

1613.  A  vendee  who  has  a  stipulation  for  redemption  of  a  part  of 
an  imdivided  estate  and  who  acquires  the  whole  estate,  in  the  case  of 
article  404,  may  oblige  the  vendor  to  redeem  the  whole  estate,  if 
said  vendor  pretends  to  make  use  of  the  redemption. 

1614.  When  several  persons,  conjointly  and  in  one  and  the  same 
contract,  sell  an  undivided  estate  under  condition  of  redemption, 
neither  of  them  shall  exercise  thjs  right  for  more  than  his  respective 
eihare. 

The  same  rule  shall  be  observed,  when  the  person  alone  who  has 
sold  an  estate  has  left  several  heirs,  in  which  case  each  one  of  them 
may  only  redeem  the  part  which  he  may  have  acquired. 

1615.  In  the  cases  of  the  preceding  article,  the  vendee  may  require 
all  the  vendors  and  co-heirs  to  agree  about  the  redemption  of  the 
whole  of  the  thing  sold;  and  when  they  do  not  do  so,  the  vendee  shall 
not  be  bound  to  the  partial  redemption. 

1616.  Each  one  of  the  owners  in  common  of  an  undivided  estate, 
who  has  separately  sold  his  share,  may  independently  exercise  the 
right  of  redemption  for  his  respective  share  and  the  vendee  cannot 
oblige  him  to  redeem  the  whole  of  the  estate. 

1617.  When  the  vendee  leaves  several  heirs,  the  action  of  redemp- 
tion cannot  be  exercised  against  each  of  them,  except  for  his  re- 
spective share,  whether  it  be  undivided,  or  whether  it  has  been  dis- 
tributed among  them. 

But  when  the  inheritance  has  been  divided,  and  the  thing  sold  has 
been  adjudicated  to  one  of  the  heirs,  the  action  of  redemption  may  be 
exercised  against  him  for  the  whole. 

1618.  A  vendor  cannot  exercise  the  right  of  redemption  without 
returning  to  the  vendee  the  price  of  the  sale,  and  furthermore: 

1.  The  expenses  of  the  contract  and  any  other  legitimate  payments 
made  on  account  of  the  sale. 

2.  The  useful  and  necessary  expenses  incurred  by  the  thing  sold. 

Col.  1089;  C3ule«  1886. 

1619.  When  on  the  execution  of  the  sale,  there  are  on  the  tene- 
ment visible  and  grown  fruits,  no  indemnity  or  payment  pro  rata 
shall  be  made  for  those  existing  at  the  time  of  the  redemption. 

When  there  were  no  fruits,  at  the  time  of  the  sale,  but  some  exist 
at  the  time  of  the  redemption,  they  shall  be  divided  pro  rata,  between 
the  redemptor  and  the  vendee,  giving  to  the  latter  the  share  corre- 
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sponding  to  the  time  he  possessed  the  estate  during  the  last  year, 
counted  from  the  date  of  the  sale. 

1520.  A  vendor,  who  recovers  the  thing  sold,  shall  receive  it  free 
of  all  burdens  and  mortgages,  imposed  by  the  vendee,  but  he  shall 
remain  bound  to  respect  the  contracts  of  lease,  executed  by  the  latter 
in  good  faith  and  according  to  the  usage  of  the  place,  where  it  is 
located. 

SECTION  SECOND. 
Legal  redemption  (retracto  legal)* 

Article  1621,  Legal  redemption  is  the  right  to  be  subrogated, 
under  the  same  conditions,  stipulated  in  the  contract,  in  the  place  of 
the  person  who  acquires  a  thing  by  purchase  or  in  payment  of  a  debt. 

1622.  An  owner  in  common  of  a  thing  held  in  common  may 
exercise  the  redemption  when  the  shares  of  all  the  other  owners  in 
common  or  of  any  of  them  are  sold  to  a  third  party. 

When  two  or  more  owners  in  common  wish  to  exercise  the  right 
of  redemption,  they  shall  only  do  so  pro  rata  as  to  the  shares  they 
have  in  the  thing  held  in  common. 

1623.  Proprietors  of  adjacent  lands  shall  also  have  the  right  of 
redemption,  when  the  rural  tenement  is  sold,  the  extent  of  which 
does  not  exceed  one  hectare. 

The  right,  to  which  the  preceding  paragraph  refers,  shall  not  apply 
to  adjacent  lands  which  are  divided  by  brooks,  drains,  ravines,  roads 
and  other  apparent  easements  for  the  benefit  of  other  tenements. 

When  two  or  more  adjacent  owners  make  use  of  the  redemption, 
at  the  same  time,  the  one  who  is  owner  of  the  adjacent  land  of  lesser 
area  shall  be  preferred ;  and  if  both  are  equal  in  area,  the  person  who 
first  asks  for  it. 

1624.  The  right  of  legal  redemption  cannot  be  exercised  except 
within  nine  days  to  be  counted  from  the  inscription  in  the  Registry, 
and,  in  default  of  it,  from  the  time  the  redemptor  has  been  informed 
of  the  same. 

The  redemption  of  an  owner  in  common  excludes  that  of  adjacent 
owners. 

1626.  In  legal  redemptions,  the  provisions  of  articles  1511  and 
1518  shall  be  observed. 


•  Fuero  Viejo,  book  4,  tit.  1,  laws  2,  3,  4.  Puero  Real,  book  3,  tit.  10,  laws 
13,  16.  Estilo,  lawB  220,  2!30.  Toro,  laws  70,  75.  Kov.  Recop.,  book  10,  tit 
13,  law  11.  Part.  5,  tit.  6,  law  55.  Law  of  Civil  Procedure,  arts.  1,  6,  18,  1620, 
Recopilada,  book  ]6.  tit.  13«  laws  2.  0. 
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CHAPTEE  SEVENTH. 

Assignments  of  credits  and  other  incorporeal  rights* 

Article  1626.  The  assignment  of  a  credit^  right  or  action^  shall 

produce  no  effect  against  a  third  party  but  from  the  time  when  the 

date  is  considered  certain^  in  accordance  with  articles  1218  and  1227. 

Wlieii  said  assignment  refers  to  real  property,  from  the  date  of  its 

inscription  in  the  Begistry. 

1627.  A  debtor,  who  before  having  been  informed  of  the  assign- 
ment pays  the  creditor,  shall  be  free  from  the  obligation. 

1528.  The  sale  or  assignment  of  a  credit  includes  that  of  all  the 
accessory  rights,  as  the  security,  mortgage,  pledge  or  privilege. 

1529*  A  vendor  in  good  faith  shall  be  responsible  for  the  exist- 
ence and  legitimacy  of  the  credit,  at  the  time  of  the  sale,  unless  said 
credit  has  been  sold  as  doubtful,  but  said  vendor  is  not  responsible 
for  the  solvency  of  the  debtor,  unless  it  has  been  expressly  stipulated, 
or  when  the  insolvency  is  prior  and  public. 

Even  in  these  cases,  he  shall  only  be  liable  for  the  price  received 
and  for  the  expenses  stated  in  ISTo.  1  of  article  1518. 

The  vendor  in  bad  faith  shall  always  be  liable  for  the  payment  of 
all  the  expenses  and  for  the  damages  and  injuries. 

1530.  When  the  assignor  in  good  faith  has  made  himself  responsible 
for  the  solvency  of  the  debtor,  and  the  contracting  parties  have  not 
stipulated  anything  about  the  duration  of  such  responsibility,  it  shall 
only  last  one  year,  to  be  counted  from  the  assignment  of  the  credit,  if 
the  term  had  already  matured. 

When  the  credit  is  payable  within  a  term  or  period  not  yet  expired, 
the  responsibility  shall  cease  one  year  after  its  maturity. 

When  the  credit  consists  of  a  perpetual  rent,  the  responsibility 
shall  be  extinguished  after  ten  years,  to  be  counted  from  the  date  of 
the  assignment. 

1581.  A  person  who  sells  an  inheritance,  without  enumerating  the 
things  of  which  it  is  composed,  shall  only  be  obliged  to  prove  that  he 
is  an  heir. 

1632.  A  person  who  sells  for  a  total  or  lump  sum  certain  rights, 
rents,  or  products  as  a  whole,  shall  comply  by  answering  for  the 
legitimacy  of  the  whole  in  general,  but  he  shall  not  be  bound  to  war- 

^Digesto,  book  18,  tit.  4,  laws  2,  par.  1,  9.  11,  14,  15,  23;  id.,  book  26,  tit. 
T,  law  42.  Codigo,  book  4,  tit.  36,  laws  22,  23,  24;  id.,  book  8,  tit.  45,  law  1. 
l>e  Kmilis  juris,  laws  68,  96.  Part.  5,  tit.  5,  laws  34,  64.  Law  of  Mortgage, 
trts.  23,  26. 
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rant  each  of  the  parts  of  which  it  is  composed,  unless  in  the  case  of 
eviction  of  the  whole  or  of  the  greater  part. 

1633.  When  the  vendor  has  profited  by  some  of  the  fruits,  or  has 
received  anything  from  the  inheritance  which  he  sells,  he  must  paj 
the  vendee  therefor,  if  the  contrary  has  not  been  stipulated. 

1634.  The  vendee  shall,  on  his  part,  pay  to  the  vendor  all  ibAt  the 
latter  has  paid  for  debts  or  charges  on  the  estate  and  for  the  credits 
which  he  may  have  against  the  same,  unless  the  contrary  has  been 
stipulated. 

1686.  When  the  litigious  credit  is  sold,  the  debtor  shall  have  the 
right  to  extinguish  the  same  by  reimbursing  the  assignee  for  the 
price  the  latter  paid  for  it,  the  judicial  expenses  incurred  by  lifm, 
and  the  interest  on  the  price,  from  the  day  on  which  the  same  uras 
paid. 

A  credit  shall  be  held  as  litigious  from  the  day  on  which  the  denuuid 
relating  to  the  same,  has  been  answered. 

The  debtor  may  make  use  of  his  right  within  nine  days,  counted 
from  the  day  the  assignee  claimed  the  payment  from  him. 

1636.  From  the  provisions  of  the  preceding  article  are  excepted  the 
assignments  or  sales  made: 

1.  To  a  co-heir  or  co-owner  of  the  right  assigned. 

2.  To  a  creditor  in  payment  of  his  credit. 

3.  To  the  possessor  of  a  tenement,  subject  to  the  litigious  right 
which  has  been  assigned. 

CHAPTER  EIGHTH. 

General  provision. 

Article  1637*  All  that  is  prescribed  in  this  title  is  imderstood  sub- 
ject to  the  provisions  of  the  Law  of  Mortgage  in  regard  to  real 
property. 

TITLE  V. 

Barter  or  exchange* 

Article  1638.  Barter  or  exchange  is  a  contract  by  which  each  of  the 
contracting  parties  binds  himself  to  give  a  thing  in  order  to  receive 
another.. 

Col.  1955;  Chile^  1807. 

*  Digesto,  book  10,  tit.  6,  law  5,  par.  1 ;  id.,  book  10,  tit.  4,  laws  1,  par.  3, 
2,  4.    Codigo,  book  4,  tit.  64,  law  1.    Part.  6,  tit.  6,  law  1. 
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1039.  When  one  of  the  contracting  parties  has  received  the  thing 
promised  to  him  in  exchange^  and  he  proves  that  it  did  not  belong 
to  the  person  who  gave  it,  he  shall  not  be  bound  to  deliver  the  one 
which  he  offered  in  exchange,  and  he  shall  comply  with  his  duty  by 
returning  the  one  that  he  received. 

1540.  A  person,  who  loses  by  eviction  the  thing  received  in 
exchange,  may  choose  between  recovering  the  one  which  he  gave  in 
exchange  or  claiming  an  indemnity  for  damages  and  injuries;  but  he 
shall  only  be  able  to  enforce  the  right  of  recovering  the  thing  which 
he  delivered  in  so  far  as  said  thing  remains  in  the  hands  of  the  other 
party,  and  without  damage  to  any  rights  acquired  to  such  thing,  in 
good  faith  in  the  meantime,  by  a  third  party. 

1541.  Exchange  shall  be  governed  by  the  provisions  relating  to  pur- 
chase and  sale  in  all  that  is  not  specially  determined  in  this  title. 


TITLE  VI. 
Contract  of  lease. 

CHAPTER  FIRST. 
General  provisions.  * 

Article  1542.  Leases  may  be  made  in  respect  to  things,  works 
{obras),  or  services. 

1843.  In  a  lease  of  things,  one  of  the  parties  thereto  binds  himself 
to  give  to  the  other  the  enjoyment  or  use  of  a  thing  for  a  specified 
time  and  at  a  determined  price. 

Col.  1971;  ChDe,  1915. 

1644.  In  a  lease  for  works  or  services,  one  of  the  parties  binds  him- 
self to  execute  a  work  or  to  render  a  service  to  the  other  for  a  deter- 
mined price. 

1645.  Perishable  things,  which  are  consumed  by  use,  cannot  be  a 
matter  of  this  contract.  ^ 

Chile,  1916;  Col.  1974. 

*DigeBto,  book  19,  tit.  2,  laws  25,  31;  id.,  book  19,  tit.  6,  law  5,  par.  2.  No- 
▼ela,  122.  Instituciones,  book  3,  tit.  25,  par.  1,  2.  Part.  5,  tit.  8,  law  1;  id. 
«,  tit  8,  law  1. 
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CHAPTER  SECOND.  ' 

Leches  of  rural  and  city  tenetnetUs. 

SECTION  FIRST. 

General  provisions.* 

Article  1546.  A  person  who  binds  himself  to  grant  the  use  of  a 
things  execute  a  work,  or  render  a  senrice  is  called  the  lessor;  and 
the  person,  who  acquires  the  use  of  a  thing  or  a  right  to  the  work  or 
service,  for  which  he  binds  himself  to  pay,  is  the  lessee. 

Col.  1977 ;  Chile,  1919. 

1547.  When  the  performance  of  a  contract  of  verbal  lease  has 
begun  and  the  evidence  of  the  price  is  wanting,  the  lessee  shall 
return  to  the  lessor  the  thing  leased,  paying  him  such  price  as  may  be 
adjudged  for  the  time  he  has  enjoyed  such  thing. 

1548.  The  husband  cannot  give,  in  lease,  the  property  of  the  wife, 
the  father  and  guardian,  that  of  the  son  or  minor,  and  the  adminis- 
trator of  property,  that  for  which  he  has  not  a  special  power,  for  a 
term  e^eeding  six  years. 

Chile,  1960;  Col.  2027. 

1548.  In  regard  to  third  parties,  leases  of  real  property,  which  are 
not  duly  recorded  in  the  Registry  of  property,  shall  not  be  effectual. 

1550.  When  it  is  not  expressly  forbidden  in  the  contract  of  lease  of 
things,  the  lessee  may  sublet  the  whole  or  a  part  of  the  things  leased, 
without  lessening  his  responsibility  for  the  fulfillment  of  the  contract 
entered  into  with  the  lessor.  / 

Col.  2004;  Chile,  1946. 

1551.  A  sub-lessee,  notwithstanding  his  obligation  with  regard  to 
the  sub-lessor,  shall  remain  bound  to  the  lessor  with  all  the  acts  which 
refer  to  the  use  and  preservation  of  the  thing  leased,  in  the  manner 
agreed  upon  between  the  lessor  and  the  lessee. 

1552.  The  sub-lessee  shall  also  remain  bound  with  respect  to  the 
lessor  for  the  amount  of  the  price  agreed  upon  in  the  contract  of  sub- 
lease, which  said  sub-lessee  owes,  at  the  time  of  the  summons,  consid- 
ering the  payments  made  in  advance  as  not  made,  unless  he  has  paid 
them  according  to  usage. 

♦  Law  of  Tifortgage.  artR.  2,  Nos.  5,  24,  25,  27.  Instruction  of  Nov.  9,  1874. 
Codigo,  book  4,  tit.  65,  law  6.    Recopilada,  8a,  book  10,  tit.  10,  art.  4.    Decree 

of  Cortes,  June  8,  1813. 
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1568.  The  proviaionB  respecting  warranty,  contained  nnder  the 
title  of  purchase  and  sale,  shall  apply  to  the  contract  of  lease. 

In  the  cases  in  which  restitution  of  the  price  is  required,  a  deduc- 
tion of  the  price  should  be  made  proportional  to  the  time  for  which 
the  lessee  has  enjoyed  the  thing. 

SECTION  SECOND. 
Rights  and  obligations  of  the  lessor  and  lessee.* 

Article  1554.  The  lessor  is  bound : 

1.  To  deliver  to  the  lessee  the  thing  which  is  the  object  of  the 
contract. 

2.  To  make  thereon,  during  the  lease,  all  the  necessary  repairs  with 
a  view  of  preserving  it  in  condition  to  serve  for  the  purpose  for  which 
it  was  intended. 

3.  To  Tnaiutaiu  the  lessee  in  the  peaceful  enjoyment  of  the  lease 
during  all  the  time  of  the  contract. 

Col.  1982;  ChUe,  1924. 

1555.  The  lessee  is  bound : 

1.  To  pay  the  price  of  the  lease  in  the  terms  stipulated. 

2.  To  use  the  thing  leased  as  a  diligent  father  of  a  family  would  do, 
applying  the  same  to  the  use  agreed  upon :  and,  in  default  of  a  stipu- 
lation, to  the  use  which  may  be  inferred  from  the  nature  of  the 
thing  leased  according  to  the  custom  of  the  land. 

3.  To  pay  the  expenses  incurred  for  the  deed  of  contract. 

Col.  1996;  Chile.  1938. 

1656.  When  the  lessor  or  lessee  does  not  comply  with  the  obliga- 
tions, set  forth  in  the  preceding  articles,  they  may  ask  for  the  rescis- 
sion of  the  contract  and  the  indemnity  for  damages  and  injuries,  or 
oxHj,  for  the  latter,  leaving  the  contract  in  force. 

1667.  The  lessor  shall  not  change  the  form  of  the  thing  leased. 

Col.  1986;  Chile,  1928. 

1658.  When,  during  the  lease,  it  becomes  necessary  to  make  any 
urgent  repairs  in  the  thing  leased,  which  cannot  be  delayed  until  the 
expiration  thereof,  the  lessee  shall  be  obliged  to  suffer  the  execution 

N 

^Digesto,  book  19,  tit.  2,  laws  1,  13,  par.  1,  14,  19,  par.  4,  25,  par.  3, 
i  30,  41,  56,  par.  1.  Codigo,  book  3,  tit.  19,  law  2;  id.,  book  4,  tit.  49,  law  17; 
W.,  book  4,  tit.  65,  laws  1,  7,  3,  12,  29.  Part.  5,  tit.  8,  laws  4,  6,  7,  8,  19,  20, 
21,  24.  Law  of  Mortgage,  arts.  24,  27.  Law  of  April  9,  1842,  art.  2.  Re- 
marks No.  8,  to  tbe  Kecopilada,  book  10,  tit.  10,  law  8.  Decree  of  Cortes, 
June  8,  1813,  art.  6.    I^w  of  Civil  Procedure,  arts.  1562,  1590,  1593. 
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of  the  worky  even  when  it  is  very  annoying  to  him,  and  even  when, 
during  such  repairs,  he  may  be  deprived  of  a  part  of  the  tenement. 

When  the  repairs  last  more  than  forty  days,  the  price  of  the  lease 
shall  be  reduced  in  proportion  to  the  time  and  the  part  of  the  tene- 
ment of  which  the  lessee  is  deprived. 

When  the  work  is  of  such  a  nature  that  the  part  which  the  lessee 
and  his  family  require  for  a  dwelling  becomes  inhabitable,  the  lessee 
may  rescind  the  contract. 

Col.  1086;  Chile,  1028. 

1659.  The  lessee  is  bound  to  give  notice  to  the  owner,  with  the  least 
possible  delay,  of  any  usurpation  or  injurious  alterations  {turvedad) 
which  any  other  person  may  have  done  or  openly  is  preparing  to  do 
to  the  thing  leased. 

He  is  also  bound  to  give  notice  with  the  same  promptness  to  the 
owner  of  the  necessity  of  all  repairs,  stated  in  No.  2  of  article  1554. 

In  both  cases  the  lessee  shall  be  liable  for  the  damages  and  injuries^ 
which,  through  his  negligence,  may  be  caused  to  the  lessor. 

Col.  1080.  1003;  Chile.  1031«  1035. 

1660.  The  lessor  shall  not  be  obliged  to  answer  for  the  mere  fact 
of  a  trespass  (perturbacion  de  mero  hecho),  made  by  a  third  party  in  the 
use  of  the  tenement  leased,  but  the  lessee  shall  have  a  direct  action 
against  the  trespasser. 

The  fact  of  trespass  does  not  exist,  when  the  third  person,  whether 
it  be  the  administration  or  a  private  party,  has  acted  by  virtue  of  a 
right  belonging  to  the  same. 

Col.  1088;  Chile,  1030. 

1661.  The  lessee  shall  return  the  tenement  at  the  expiration  of  the 
lease,  in  the  same  condition  in  which  he  received  it,  except  what  may 
have  been  destroyed  or  impaired  by  time  or  by  inevitable  causes 
{vis  major). 

Col.  2006;  Chile,  1047. 

1662.  When,  at  the  time  of  the  lease  of  the  tenement,  the  condition 
of  the  same  was  not  stated,  the  law  presumes  that  the  lessee  received 
it  in  good  condition,  unless  there  be  proof  to  the  contrary. 

1663.  The  lessee  is  liable  for  the  impairment  or  loss  of  the  thing 
leased,  unless  he  proves  that  the  same  was  caused  without  his  fault. 

1664.  A  lessee  is  liable  for  the  impairment  caused  by  the  members 
of  his  household. 
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1665.  When  the  lease  has  been  entered  into  for  a  specified  time,  it 
shall  expire  on  the  day  previously  fixed  without  the  necessity  of  any 
notice. 

Col.  1208,  1212;  Chile,  1960,  1954. 

1566.  When,  at  the  expiration  of  the  contract,  the  lessee  continues 
enjoying  the  thing  leased  for  fifteen  days  (longer)  with  the  acquies- 
cence of  the  lessor,  it  shall  be  understood  that  there  is  a  tacit  new 
lease  for  the  time  set  forth  in  articles  1577  and  1581,  imless  a  notice 
has  previously  been  given. 

Col.  2014;  Chile^  1956. 

1667.  In  the  case  of  a  tacit  renewal,  the  obligations  contracted  by 
a  third  pariy  for  the  security  of  the  principal  contract  shall  cease  in 
regard  thereto. 

Col.  2015;  Chile,  1957. 

1668.  When  the  thing  leased  is  lost,  or  any  of  the  contracting  par- 
ties do  not  comply  with  what  has  been  stipulated,  the  provisions  of 
articles  1182, 1183,  1101,  and  1124  shall  be  respectively  observed. 

1669.  The  lessor  may  judicially  eject  the  lessee  for  any  of  the  fol- 
lowing causes : 

1.  Upon  the  expiration  of  the  conventional  term  or  the  one  fixed 
for  the  duration  of  leases  by  articles  1577  and  1581. 

2.  Default  in  payment  of  the  rent  agreed  upon. 

3.  Breach  of  any  of  the  conditions  stipulated  in  the  contract. 

4.  When  the  lessee  employs  the  thing  leased  in  uses  or  services  not 
rtipnlated  and  which  cause  the  same  to  be  impaired,  or  when  he  does 
not  comply,  in  respect  to  its  use,  with  what  is  prescribed  in  No.  2 
of  article  1555. 

1670.  Besides  the  cases  mentioned  in  the  preceding  article,  the 
leasee  shall  have  the  right  to  avail  himself  of  the  terms  fixed  in  articles 
1577  and  1581. 

1671.  The  purchaser  of  a  leased  tenement  has  the  right  to  deter- 
inine  the  lease  in  force  at  the  time  of  the  consunmiation  of  the  sale, 
wiless  there  is  a  stipulation  to  the  contrary,  and  the  provisions  of 
the  Law  of  Mortgage  are  considered. 

When  the  purchaser  exercises  this  right,  the  lessee  may  require  to 
be  allowed  to  gather  the  fruits  of  the  crop  corresponding  to  the  cur- 
'cut  agricultural  year  and  to  be  indemnified  by  the  vendor  for  the 
^Ainages  and  injuries  which  he  may  have  suffered. 

1672.  A  purchaser  with  a  stipulation  of  redemption  cannot  use  tKe 
power  of  ejecting  the  lessee,  until  the  term  for  the  use  of  the  right  of 
'^emption  has  expired. 
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1678.  A  lessee  shall  have,  in  respect  to  the^  useful  and  yolnntaiy 
improTementSy  the  same  rights  granted  to  the  usufnictaary. 

1574.  When  no  stipulation  exists  about  the  place  and  time  of  the 
payment  of  rent,  the  provision  of  article  1171  shall  govern  as  to  places 
and  the  custom  of  the  land  in  respect  to  time. 

SECTION  THIBD. 
Special  provisions  for  leases  of  rural  property.* 

Article  1576,  A  lessee  shall  not  have  the  right  to  a  reduction  of  the 
rent  on  account  of  the  sterility  of  the  land  leased  or  on  account  of  the 
loss  of  the  fruits,  through  usual  unforeseen  events  {vis  major),  but  he 
shall  have  said  right  in  case  of  loss  of  more  than  half  of  the  fruits 
through  extraordinary  unforeseen  events,  unless  there  are  special 
stipulations  to  the  contrary. 

By  extraordinary  unforeseen  events  shall  be  understood  fire,  war, 
pestilence,  extraordinary  inundations,  locusts,  earthquakes  or  any 
other  equally  unfrequent  events,  and  which  the  contracting  parties 
could  not  have  reasonably  foreseen. 

Col.  2041 ;  Chile,  1983. 

1576.  A  lessee  shall  neither  have  the  right  to  a  reduction  of  the 
rent,  when  the  fruits  have  been  lost,  after  having  been  separated 
from  their  roots  or  trunks. 

1577.  The  lease  of  a  rural  tenement,  when  its  duration  has  not  been 
fixed,  shall  be  understood  as  executed  for  all  the  time  which  is  neces- 
sary for  the  gathering  of  the  fruits  which  the  whole  tenement  leased 
might  produce  in  one  year,  or  all  it  could  produce,  at  one  time,  even 
when  two  or  more  years  must  be  required  for  obtaining  such  fruits. 

That  of  arable  lands,  divided  into  two  or  more  terms  {hojas),  shall 
be  considered  as  executed  for  as  many  years  as  there  are  terms. 

1578.  The  outgoing  lessee  shall  permit  the  incoming  one  the  use  of 
the  place  and  of  all  other  necessary  means  for  the  preparatory  labor  for 
the  following  year,  and,  reciprocally,  the  latter  is  bound  to  permit 
the  outgoing  one  all  that  may  be  necessary  for  the  gathering  and 
enjoyment  of  the  fruits,  all  according  to  the  custom  of  the  place. 

1579.  Leases  for  partnerships  of  arable  lands,  breeding  cattle,  and 
for  industrial  or  manufacturing  establishments,  shall  be  governed  by 
the  provisions,  relating  to  the  contract  of  partnership  and  by  the 
stipulations  of  the  contracting  parties,  and,  in  default  of  the  same, 
by  the  customs  of  the  land. 

^Digesto,  book  18.  tit.  1,  law  78,  par.  3;  id.,  book  19.  tit.  2.  law  15,  pan. 
2  to  6,  25,  par.  6.  Codigo,  book  4,  tit.  65.  law  18.  Part.  6.  tit.  8.  laws  22.  23. 
Decree  of  Cortes.  June  8.  1813.  art.  6. 
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SECTION  FOUBTH, 

Special  provisions  for  the  kase  of  urban  tenements.* 

Article  1680,  In  default  of  a  special  stipulation  for  the  repairs  of 
urban  tenements^  which  should  be  borne  by  the  owner^  the  customs 
of  the  place  shall  rule.  In  case  of  doubt,  said  repairs  shall  be  under- 
stood as  chargeable  to  the  owner. 

Col.  2028;  Chile,  1970. 

1581.  When  a  term  has  not  been  fixed  for  the  lease;  it  is  understood 
for  years,  when  an  annual  rent  has  been  fixed,  for  months,  when  the 
rent  is  monthly,  and  for  days,  when  it  is  daily. 

In  every  case,  the  lease  ceases  without  the  necessity  of  a  special 
notice  upon  the  expiration  of  the  term. 

1688.  When  the  lessor  of  a  house,  or  of  a  part  of  the  same,  intended 
as  a  dwelling  for  a  family,  or  for  a  store  or  storehouse  or  industrial 
establishment,  leases  also  the  furniture,  the  lease  of  the  latter  shall 
be  understood  as  executed  for  a  time  equal  to  that  of  the  house 
leased. 

CHAPTER  THIED. 
Leases  of  works  and  services. 

SECTION  FIRST. 

Services  of  hired  servants  and  laborers.\ 

Article  1588,  This  class  of  services  may  be  contracted,  either  with- 
out a  time  being  specified,  for  a  fixed  time,  or  for  a  specified  work. 
A  lease  made  for  the  whole  life  is  null. 

Col.  2046;  Chile,  1988. 

1584.  A  domestic  servant,  hired  for  a  fixed  time  and  to  be  em- 
ployed in  the  personal  service  of  his  master  or  of  the  family  of  the 
latter,  may  leave  the  service  or  be  dismissed  before  the  expiration 
of  the  term;  but  when  the  master  dismisses  such  servant,  without  a 
just  cause,  he  shall  indemnify  him  by  paying  him  the  salary  due  and 
that  for  fifteen  additional  days. 


*  Digesto,  book  19,  tit.  2,  law  15,  par.  1,  25,  pars.  2  and  3.  Law  of  April  9, 
1R42,  art.  2. 

tPart.  4,  tit.  22,  law  8;  id.  7,  tit.  34,  law  1.  Recopilada,  1,  book  6,  tit.  16, 
law  4.    Fuero  Viejo,  book  4,  tit.  3.  law  5. 
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The  master's  (statement)  shall  be  believed,  unless  there  is  proof 
to  the  contrary: 

1.  About  the  amount  of  the  salary  of  the  domestic  servant. 

2.  About  the  payment  of  the  salaries  earned  during  the  current 
year. 

1585.  Besides  what  is  prescribed  in  the  preceding  articles,  wit& 
regard  to  masters  and  servants,  what  is  determined  in  the  special 
laws  and  ordinances  shall  be  observed. 

1586.  Fieldhands,  mechanics,  artisans,  and  other  hired  laborers, 
for  a  certain  time  and  for  a  certain  work,  shall  not  leave  nor  be  dis- 
missed, without  just  cause,  before  the  fulfillment  of  the  contract. 

1587.  The  dismissal  of  servants,  mechanics,  artisans  and  other 
hired  laborers,  to  which  the  preceding  articles  refer,  gives  the  right  to 
dispossess  them  of  the  working  tools  and  of  the  buildings  which  they 
occupy  by  reason  of  their  duties. 

SECTION  SECOXD. 

Works  at  a  price  agreed  upon  or  for  a  lump  sum,* 

Article  1588,  The  execution  of  a  work  may  be  contracted  by  agree- 
ing that  the  person,  who  is  to  execute  the  same,  shall  employ  only  his 
labor  or  industry,  or  that  he  shall  furnish  the  materials  in  addition. 

Col.  2053;  ChUe.  1060. 

1589,  When  the  person,  who  contracted  for  the  work,  bound  him- 
self to  furnish  the  materials,  he  shall  bear  the  loss,  in  case  of  the 
destruction  of  the  work  before  it  is  delivered,  unless  delay  has  been 
incurred  in  receiving  the  work. 

Col.  2053;  ChUe,  1996. 

1590,  A  person,  who  has  bound  himself  to  provide  only  his  labor 
or  industry,  shall  not  claim  any  payment,  when  the  work  is  destroyed 
before  it  is  delivered,  unless  delay  has  been  incurred  in  receiving  the 
same,  or  when  the  destruction  has  been  due  to  the  bad  quality  of  the 
materials,  provided  that  he  may  have  given  due  notice  of  this  cir- 
cumstance to  the  owner. 

Col.  2067 ;  Chile,  2000. 

*Digesto,  book  18,  tit.  1,  law  2;  id.,  book  19,  tit.  2,  laws  6,  13,  par.  5,  24,  25, 
par.  7,  30,  par.  3,  37,  38,  69,  62 ;  id.,  book  46,  tit.  3,  law  31.  Codigo,  book  8,  tit  2, 
law  8.  Part  3,  tit.  32,  law  21 ;  id.  5,  tit.  8,  laws  9,  10,  12,  15»  16,  17 ;  id.  5,  tit 
11,  law  12;  id.  6,  tit.  13,  laws  15,  21.  Nov.  Recop.,  book  8,  tit  23,  law  2;  id., 
book  10,  tit  1,  law  4.    Penal  Code,  art  21. 
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1591,  The  contractor  of  a  buildings  which  has  been  destroyed  on 
account  of  vices  of  construction^  shall  be  liable  for  any  damages  and 
injuries,  when  said  building  falls  down  within  ten  years^  to  be  counted 
from  the  completion  of  the  construction;  and^  during  the  same  time, 
the  same  liability  shall  be  incurred  by  the  architect,  who  directed 
the  work,  when  the  ruin  is  on  accoimt  of  vices  of  the  ground  or  of  his 
directions. 

When  the  cause  is  the  noncompliance  of  the  contractor  with  the 
c^onditions  of  the  contract,  the  action  for  indemnity  can  be  enforced 
within  fifteen  years. 

Col.  2060;  Chile,  2003. 

1592,  A  person  who  binds  himself  to  do  a  work,  by  piece  or  by 
measure,  may  require  from  the  owner  to  receive  it  by  parts  and  to 
pay  for  it  in  proportion.  The  part  paid  for  shall  be  presumed 
approved  and  received. 

Col.  2068;  ChUe,  2001. 

1593,  An  architect  or  contractor,  who  for  a  lump  sum,  takes  charge 
of  the  construction  of  a  building,  or  of  any  other  work  by  inspection 
of  plans  agreed  upon,  with  the  owner  of  the  ground,  cannot  ask  for 
an  increase  in  the  price,  even  when  that  of  the  materials  or  wages 
have  increased,  but  he  may  do  so  when  any  change  which  increases 
the  work  is  made  in  the  plans,  provided  the  owner  has  given  his 
authorization. 

Col.  20e0;  Chile.  2003. 

1594,  The  owner  may  desist,  by  his  own  will,  from  the  construction 
of  the  work,  even  when  it  has  been  begun,  indemnifying  the  contractor 
for  all  the  expenses,  labor,  and  profits  which  he  may  have  obtained 
from  the  same. 

CoL  2056;  ChUe,  1990. 

1595,  When  a  certain  work  has  been  intrusted  to  a  person  by  rea- 
son of  his  personal  qualities,  the  contract  shall  be  rescinded  upon  the 
death  of  said  person. 

In  this  case,  the  owner  shall  pay  to  the  heirs  of  the  constructor,  in 
proportion  to  the  price  agreed  upon,  the  value  of  the  part  of  the 
work  which  has  been  executed,  and  for  the  prepared  materials,  pro- 
vided he  may  obtain  any  bejiefit  from  such  materials. 

The  same  provision  shall  apply,  when  the  person  who  contracted 
the  work  cannot  finish  it  on  account  of  any  cause  independent  of  his 
will. 

Col.  2062;  Chile,  2005. 
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1896,  A  contractor  is  responsible  for  the  labor  done  by  the  per- 
sons he  employs  on  the  work. 

1597,  Those,  who  famish  their  labor  and  materials  in  a  work 
agreed  upon  for  a  lump  snm  by  a  contractor,  shall  have  no  action 
against  the  owner,  except  for  the  sum  which  the  latter  may  owe  to 
the  former  when  the  claim  is  made. 

Col.  8060;  ChUe,  2003. 

1598.  When  it  is  agreed  that  the  work  is  to  be  made  to  the  satis- 
faction of  the  owner,  in  default  of  his  acceptance,  such  approval  shall 
be  understood  as  reserved  for  the  proper  judgment  of  experts. 

When  the  person  who  has  to  approve  the  work  is  a  third  party,  his 
decision  shall  govern. 

1S89.  When  there  is  no  stipulation  or  custom  to  the  contrary,  the 
price  for  the  work  shall  be  paid  upon  delivery. 

1600.  A  person,  who  has  performed  a  work  on  personal  things,  has 
the  right  to  retain  the  same  as  a  pledge  until  he  is  paid  therefor. 


SECTION  THIRD. 
Transportation  by  water  and  land,  either  of  persons  or  of  things.* 

Article  1601.  Carriers  of  goods  by  land  or  by  water  shall  be  sub- 
jected, as  to  the  keeping  and  preservation  of  the  things  intrusted  to 
them,  to  the  same  obligations  as  prescribed  for  inn-keepers  by  articles 
1783  and  1784. 

The  provision  of  this  article  shall  be  understood  without  prejudice 
to  what  is  prescribed  by  the  Code  of  Commerce,  with  regard  to  trans- 
portation by  sea  and  land. 

Col.  2072;  Chile,  2016. 

1602.  Carriers  are  also  responsible  for  the  losses  and  damages  of  the 
things  which  they  receive,  unless  they  prove  that  the  loss  or  damage 
has  happened  on  account  of  an  unforeseen  event  {zHs  major). 

Col.  2072;  Chile,  2015. 

1603.  The  provisions  of  the  foregoing  articles  are  understood  with- 
out conflict  with  what  is  prescribed  by  special  laws  and  regulations. 

*Dige0to,  book  4,  tit.  9,  laws  1,  3;  id.,  book  19,  tit.  2,  law  25,  par.  7.  Com- 
mercial Code,  art.  349  to  379,  652  to  718.  Part.  5,  tit.  18,  laws  13,  26;  id.  5, 
tit.  8,  law  26.  Law  of  June  3,  1865,  and  regulation  of  Sept.  8,  1878,  on  Rail- 
roads. 
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TITLE  Vn. 
Rents  of  land  or  ground-rents  (censos)* 

CHAPTER  FIBST. 

General  provisions,^ 

Article  1604.  A  ground-rent  (censo)  is  constituted  when  any  real 
property  is  subjected  to  the  payment  of  a  pension  or  annual  rent  in 
compensation^  either  for  a  capital  which  is  received  in  cash,  or  for 
the  full  or  partial  ownership  of  the  property  which  is  conveyed. 

Chile.  2022. 

1606.  A  ground-rent  is  called  emphyteusis   (enfiteutico)  when  a 
person  transfers  to  another  the  useful  ownership  of  a  tenement^  reserv- 
ing to  himself  the  direct  ownership  and  a  right  to  receive  from  the 
emphyteuta  an  annual  pension  in  recognition  of  such  dominion. 

1606.  A  ground-rent  is  consignative  (consignativo)  when  the  owner 
of  land  imposes  upon  a  tenement  belonging  to  him  the  burden  of  a 
rent  or  pension  which  he  binds  himself  to  pay  to  the  lender  for  a  sum 
in  cash  which  he  has  received  from  the  latter. 

1607.  A  ground-rent  is  reservative  (reservativo)  when  a  person 
transfers  to  another  the  complete  ownership  of  a  tenement,  reserving 
to  himself  the  right  to  receive  from  said  tenement  an  annual  pension 
which  is  to  be  paid  by  the  holder  of  the  land. 

1608.  The  nature  of  a  ground-rent  requires  that  the  transfer  of  the 
capital  or  of  the  tenement  should  be  perpetual  or  for  an  unlimited 
time;  however,  the  censatario  (J)  may  redeem  the  ground-rent,  at  his 
will,  though  the  contrary  is  stipulated,  and  this  provision  is  applicable 
to  ground-rents  actually  existing. 

It  may,  however,  be  stipulated,  that  the  redemption  of  the  ground- 
rent  cannot  be  made  during  the  life  of  the  censualista  (§)  or  of  a 

*  Designated  as  ground-rents,  instead  of  annuities  (personalty),  as  they  par- 
take of  the  nature  of  purchase  and  sale  and  also  resemble  rent  or  lease.  La. 
CSvil  Code.  arts.  2779  (2760)  to  2800  (2771);  Schmidt's  Civil  Law  in  Spain 
and  Mexico,  p.  140;  Molina  de  Just,  et  Jure,  Tract.  2;  Covarubias,  3  var.;  Res. 
Febrero,  Reform.,  chap.  20,  sec.  1,  vol.  2,  which  coincides  with  Palacio;  de- 
cisions of  Pa.  and  Md.  courts;  Rawles'  Bouvier,  White's  Recop.,  and  Tapia» 
Febr.  Novis,  b.  2,  t.  4,  chaps.  8,  9, 10,  and  11. 

tPart.  1,  tit.  14,  law  3;  id.  1,  tit.  22,  law  8;  id.  3,  tit.  18,  law  69;  id.  6,  tit. 
8,  law  28.  Nov.  Recop.,  book  10,  tit.  16 ;  id.,  book  10,  tit.  16,  laws  3,  4,  9,  12, 
22,  24.  Royal  Schedule,  January  17,  1805.  Decree  of  Cortes,  June  6,  1837. 
Law  of  May  3,  1823.  Law  of  Mortgage,  arts.  149,  150,  151,  152,  183,  384,  386, 
386. 

t  CenaataHo,  the  person  who  pays  the  ground-rent. 

f  OensuaUsta,  the  person  to  whom  the  ground-rent  is  owed. 
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specified  penon,  or  that  it  may  not  be  redeemed  within  a  certain 
number  of  years,  which  cannot  exceed  twenty  years,  in  consignatiTe 
ground-rents,  nor  sixty  years  in  reserrative  gronnd-rents  and  in 
emphjrtensis. 

Caiilc,  2029. 

1809.  To  cany  into  effect  such  redemption,  the  censaiario  must 
give  notice  thereof  one  year  in  advance  to  the  censualista,  or  must 
pay  to  him,  in  advance,  the  amount  of  one  year's  pensioiu 

Chile,  2037. 

1610.  Ground-rents  cannot  be  partially  redeemed,  unless  by  virtue 
of  an  express  stipulation. 

Neither  can  they  be  redeemed  against  the  will  of  the  censualista, 
unless  the  payment  of  all  the  pensions  due  have  been  made. 

Chile,  2040. 

1611.  For  the  redemption  of  all  groimd-rents,  constituted  before 
the  promulgation  of  this  Code,  when  the  capital  is  unknown,  it  shall 
be  regulated  by  the  principal  which  may  result,  by  computing  the 
pension  on  the  basis  of  three  per  centum. 

When  the  pension  is  payable  in  fruits,  for  the  determination  of  the 
capital,  they  shall  be  appraised,  at  the  average  price  which  such 
fruits  may  have  had  during  the  last  five  years. 

The  provisions  of  this  title  shall  not  apply  to  local  ground-rents 
(foros  and  sub  foros),  rights  of  surface,  or  any  other  similar  burdens, 
in  which  the  principles  of  redemption  of  dominion  shall  be  regulated 
by  a  special  law. 

1612.  The  expenses,  caused  for  the  redemption  and  liberation  of 
ground-rents,  shall  be  borne  by  the  censaiario,  except  those  caused  by 
temerarious  opposition  which  are  subject  to  the  discretion  of  the 
courts. 

1618.  The  pension  or  rent  of  ground-rents  shall  be  agreed  to  by  the 
parties  upon  the  execution  of  the  contract. 
It  may  consist  in  money  or  of  fruits. 
Chile,  2027. 

1614.  The  pensions  shall  be  paid  at  the  times  agreed  upon,  and, 
in  default  of  a  contract,  if  they  consist  in  money,  by  the  years,  as  due, 
to  be  counted  from  the  date  of  the  contract;  and,  if  in  fruits,  at  the 
end  of  the  respective  crops. 

Chile,  2032. 
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1615.  When  the  place,  at  which  the  penfiions  are  to  be  paid,  has  not 
been  designated  in  the  contract,  this  obligation  shall  be  complied 
with  at  the  place  in  which  the  tenements,  incumbered  with  the  ground- 
rent,  are  located,  provided  the  censualista  or  his  attorney  have  their 
domicile  in  the  Municipal  district  of  the  same  town.  When  such 
person  has  not  his  domicile  in  said  town,  but  the  censatario  resides 
there,  the  payment  shall  be  made  at  the  domicile  of  the  latter. 

1616.  The  censualista,  at  the  time  of  the  delivery  of  the  receipt  of 
any  pension,  can  oblige  the  censatario  to  give  him  a  written  notice 
in  which  it  may  appear  that  the  payment  has  been  made. 

1617.  Tenements,  incumbered  with  ground-rents,  may  be  conveyed 
by  virtue  of  an  onerous  or  lucrative  title,  and  the  same  can  be  done 
with  the  right  to  receive  the  pensions. 

Chile,  2031,  2043. 

1618.  Tenements,  incumbered  with  groimd-rents,  shall  not  be 
divided  among  two  or  more  persons  without  the  express  consent  of  the 
censualista,  even  when  acquired  by  a  title  of  inheritance. 

When  the  censualista  consents  to  the  division,  the  part  of  the 
ground-rent,  with  which  each  portion  remains  incumbered,  shall  be 
designated  with  his  consent,  and  as  many  different  ground-rents  shall 
be  constituted  as  there  are  portions  in  which  the  tenement  is  divided. 

Chile,  2036. 

1619.  When  the  tenement  incumbered  with  a  groimd-rent  is  to  be 
adjudged  to  several  heirs,  and  the  censualista  does  not  give  his  consent 
to  the  division,  it  shall  be  placed  at  auction  among  said  heirs. 

In  default  of  agreement  or  when  none  of  the  parties  in  interest 
offers  the  price  of  the  appraisement,  the  tenement  shall  be  sold  with 
the  incumbrances  and  the  proceeds  shall  be  distributed  among  the 
heirs. 

1620.  The  principal  as  well  as  the  pension  of  ground-rents  may  be 
prescribed,  in  accordance  with  the  provisions  of  title  18  of  this  book. 

Chile,  2044. 

1621.  Notwithstanding  the  provisions  of  article  1110,  the  payment 
of  two  consecutive  pensions  shall  be  necessary  to  presume  that  all  the 
preceding  ones  have  been  paid. 

1622.  The  censatario  shall  be  bound  to  pay  the  taxes  and  all  other 
imposts  which  affect  the  tenement  burdened  with  the  grotmd-rent. 

At  the  time  the  censatario  pays  the  pension,  he  may  deduct  from  the 
same  the  part  of  the  imposts  which  pertains  to  the  censualista. 
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182S.  Oronnd-rents  give  cause  for  a  real  action  against  the  tene- 
ment incumbered.  Besides  the  real  action^  the  censuaUsta  may 
enforce  a  personal  action  for  the  payment  of  the  pensions  in  aziean^ 
and  when  proper  for  damages  and  interests. 

1684.  A  censatario  shall  not  ask  for  the  remission  or  redaction  of 
the  pension  on  accoimt  of  an  accidental  sterility  of  the  tenement  nor 
on  account  of  the  loss  of  its  fruits. 

1620.  When  a  tenement  incumbered  with  a  ground-rent  is  totally 
destroyed  or  rendered  useless  by  an  act  of  God  or  by  an  unforeseen 
event  (vis  major),  the  ground-rent  shall  be  extinguished  and  the 
payment  of  the  pension  shall  also  cease. 

When  it  is  partially  destroyed^  the  censatario  shall  not  be  exempt 
from  the  payment  of  the  pension,  unless  he  prefers  to  abandon  the 
tenement  to  the  censualista. 

When  there  is  fault  on  the  part  of  the  censatario,  he  shall  be 
boimd,  in  both  cases,  to  an  indemnity  for  damages  and  injuries. 

Chile,  2035,  2041. 

1626.  In  the  case  of  the  first  paragraph  of  the  preceding  article, 
when  the  tenement  is  insured,  the  amount  of  the  insurance  shall  be 
subject  to  the  payment  of  the  principal  of  the  ground-rent  and  of 
the  pensions  due,  unless  the  censatario  prefers  to  invest  it  in  rebuilding 
the  tenement,  in  which  case  the  ground-rent  shall  survive  with  all 
its  effects,  including  the  payment  of  the  unpaid  pensions.  The  cen- 
sualista may  exact  from  the  censatario  that  he  secure  the  investment 
of  the  amount  of  the  insurance  in  the  rebuilding  of  the  tenement. 

1627.  When  a  tenement,  incumbered  with  a  ground-rent,  is  expro- 
priated on  account  of  public  utility,  the  price  of  the  same  shall  remain 
liable  for  the  payment  of  the  principal  of  the  ground-rent  and  of  the 
pensions  due,  and  said  ground-rent  shall  be  extinguished. 

The  preceding  provision  is  also  applicable  in  the  case  in  which  the 
forced  expropriation  is  only  of  a  part  of  the  tenement  when  its  price 
is  sufficient  to  cover  the  principal  of  the  ground-rent. 

When  this  price  is  not  sufficient,  the  ground-rent  shall  continue  to 
incumber  the  remainder  of  the  tenement,  provided  its  price  be  suf- 
ficient to  cover  the  principal  of  the  ground-rent  and  an  additional 
twenty-five  per  centum  over  and  above  it. 

In  any  other  case  the  censatario  shall  be  bound,  either  to  substitute 
the  part  expropriated  with  another  security,  or  to  redeem  the  ground- 
rent,  at  his  option,  without  prejudice  to  what  is  provided  in  article 
1631,  in  respect  to  emphyteusis. 
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CHAPTEK  SECOND. 
Emphyteusis  (censo  enfitiutico), 

SECTION  FIEST. 

Provisions  referring  to  emphyteusis,* 

Article  1628«  Emphyteusis  can  only  be  constitnted  on  real  property 
and  by  a  pnblic  deed. 

Chile.  2024.  2027. 

1629.  At  the  time  of  the  constitution  of  the  emphyteusis^  the  value 
of  the  tenement  and  the  annual  pension  to  be  paid  shall  be  fixed  in 
the  contract^  under  the  penalty  of  nullity. 

1630.  When  the  pension  consists  of  a  fixed  amount  of  fruits,  the 
kind  and  quality  of  the  same  shall  be  stated  in  the  contract. 

When  it  consists  in  an  aliquot  part  of  what  the  tenement  may 
produce,  in  default  of  an  express  stipulation,  as  to  the  intervention 
which  the  direct  owner  may  exercise,  the  emphyteuta  shall  give  to  said 
owner  or  his  representative  previous  notice  of  the  day  on  which  he 
intends  to  commence  the  gathering  of  each  kind  of  fruit,  in  order 
that  he  may  be  able,  either  personally  or  by  his  representative,  to 
inspect  all  the  operations,  until  he  receives  the  share  belonging  to 
him. 

After  the  notice  is  given,  the  emphyteuta  may  gather  the  crops,  even 
when  neither  the  direct  owner  nor  his  representative  or  intervener  is 
present. 

1631.  In  case  of  forcible  expropriation,  the  provisions  of  the  first 
paragraph  of  article  1627  shall  be  applied  when  the  whole  tenement 
is  expropriated. 

When  it  is  expropriated  only  in  part,  the  price  of  what  has  been 
expropriated  shall  be  distributed  between  the  direct  owner  and  the 
emphyteuta,  the  former  receiving  the  part  of  the  principal  of  the 
ground-rent,  which  proportionally  belongs  to  the  expropriated  part, 
according  to  the  value  given  to  the  whole  tenement  when  the  ground- 
rent  was  constituted,  or  to  that  which  has  served  as  a  basis  for  the 
redemption,  and  the  remainder  shall  belong  to  the  emphyteuta. 

In  this  case  the  ground-rent  shall  continue  on  the  rest  of  the  tene- 
ment, with  the  proper  reduction  of  the  principal  and  the  pension, 

*Part.  6,  tit.  8,  laws  28,  par.  1,  29;  id.  1,  tit.  14,  law  3.  Recopilada,  book 
10,  tit  13,  law  8;  id.,  book  10,  tit.  15,  law  12,  par.  11;  id.,  book  10,  tit.  5,  law 
12.    Law  of  Mortgage,  art.  38.    Law  of  Civil  Procedure,  arts.  1618,  1620. 
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unless  the  emphyteuta  elects  between  the  total  redemption  or  the 
abandonment  in  behalf  of  the  direct  owner. 

When,  in  accordance  with  what  has  been  stipnlated^  laudemiufn 
is  to  be  paid,  the  direct  owner  shall  receive  that,  which  for  this  rea- 
son belongs  to  him,  only  from  the  part  of  the  price  belonging  to  the 
emphytetUa. 

16S2«  To  the  emphyteuta  belongs  the  products  of  the  tenement  and 
of  its  accessions. 

He  has  the  same  rights  which  the  owner  would  have  in  the 
treasures  and  mines  which  may  be  discovered  on  the  tenement  held 
in  emphyteusis. 

1633.  The  emphyteuta  may  dispose  of  the  tenement  held  in  emphy- 
teusis and  of  its  accessions,  by  acts  inter  vivos,  as  well  as  by  last  will, 
leaving  intact  the  rights  of  the  direct  owner,  and  subject  to  the  pro- 
visions of  the  following  articles. 

1634.  When  the  pension  consists  of  an  aliquot  part  of  the  fruits 
of  the  tenement  held  in  emphyteusis,  neither  an  easement  nor  any 
other  burden  which  may  diminish  the  proceeds  of  the  same,  shall  be 
imposed  upon  it,  without  the  express  consent  of  the  direct  owner. 

1636.  The  emphyteuta  may  freely  donate  or  exchange  the  tene- 
ment, giving  notice  of  it  to  the  direct  owner. 

1636.  To  the  direct  owner  and  to  the  emphyteuta  reciprocally  belong 
the  right  of  pre-emption  and  of  redemption,  whenever  they  sell  or  give 
in  payment  their  respective  ownerships  of  the  tenement  held  in 
emphyteusis. 

These  provisions  shall  not  apply  to  forcible  sales  for  causes  of  public 
utility. 

1687.  For  the  effects  of  the  preceding  article,  the  persons  who 
intend  to  alienate  the  ownership  of  a  tenement,  held  in  emphyteusis, 
shill  give  notice  of  it  to  the  other  owner  stating  the  final  price  which 
is  offered  to  him  or  the  one  for  which  he  intends  to  alienate  his 
ownership. 

Within  twenty  days  after  the  notice  is  given,  the  other  owner  may 
make  use  of  the  right  of  pre-emption  by  paying  the  price  indicated. 
When  he  does  not  do  this,  he  shall  lose  such  right  and  the  alienation 
may  be  carried  into  effect. 

1638.  When  the  direct  owner  or  the  emphyteuta,  in  certain  cases, 
has  not  made  use  of  the  right  of  pre-emption,  to  which  the  pre- 
ceding article  refers,  he  may  make  use  of  that  of  redemption  to  acquire 
the  tenement  for  the  price  at  which  it  has  been  sold. 

In  this  case,  the  redemption  shall  be  made  use  of  within  nine 
working  days  next  following  the  execution  of  the  deed  of  sale.    If  this 
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sale  is  concealed^  said  term  shall  be  counted  from  the  inscription  of 
the  same  in  the  Eegistry  of  property. 

Concealment  is  presumed  when  the  deed  is  not  filed  in  the  Eegistry 
within  the  nine  days  next  following  its  execution. 

Besides  this  presumption,  the  concealment  may  be  proven  by  any 
other  lawful  means. 

1639.  When  the  alienation  has  been  affected  without  the  previous 
notice,  which  article  1637  prescribes,  the  direct  owner,  and,  in  certain 
casesi,  the  emphyteuta  may  exercise  the  action  of  redemption,  at  any 
time,  until  the  lapse  of  a  year  to  be  counted  from  the  day  the  aliena- 
tion is  inscribed  in  the  Eegistry  of  property. 

1640.  In  judicial  sales  of  tenements  held  in  emphyteusis,  the  direct 
owner  and  the  emphyteuta,  in  their  respective  cases,  may  make  use 
of  the  right  of  pre-emption,  within  the  term  fixed  in  the  notices  of 
the  sale  at  auction,  paying  the  price  which  served  as  a  basis  for  the 
auction,  and  that  of  the  redemption  within  the  nine  working  days 
next  following  that  of  the  execution  of  the  deed. 

In  this  case,  the  previous  notice,  required  by  article  1637,  shall  not 
be  necessary. 

1641.  When  there  are  several  tenements  alienated,  subject  to  the 
same  ground-rent,  the  right  of  pre-emption  or  that  of  redemption 
cannot  be  exercised  with  regard  to  some  of  them  and  to.  the  exclusion 
of  others. 

1642.  When  the  direct  or  useful  ownership  undividedly  belongs  to 
several  persons,  each  one  of  them  may  make  use  of  the  right  of 
redemption  subject  to  the  rules  set  forth  for  that  of  owners  in  com- 
mon and  preference  shall  be  given  to  the  direct  owner,  if  a  part  of 
the  useful  ownership  has  been  alienated ;  or  to  the  emphyteuta,  when 
the  alienation  has  been  of  the  direct  ownership. 

1643.  When  the  emphyteuta  is  disturbed  in  his  right  by  a  third 
party  who  disputes  the  direct  ownership  or  the  validity  of  the  emphy- 
teusis, he  shall  not  have  the  right  to  claim  the  corresponding  in- 
demnity from  the  direct  owner,  if  he  does  not  summon  him  for 
the  eviction,  in  accordance  with  the  provisions  of  article  1481. 

1644.  In  alienations  under  an  onerous  title  of  tenements  held  in 
emphyteusis,  laudemium  shall  be  paid  to  the  direct  owner  only,  when 
it  has  been  expressly  stipulated  in  the  contract  of  emphyteusis. 

If  when  it  has  been  stipulated,  a  fixed  sum  has  not  been  determined, 
this  sum  shall  consist  of  two  per  centum  of  the  price  of  the  alienation. 

In  emphyteusis,  prior  to  the  promulgation  of  this  Code,  subject  to 
the  payment  laudemium,  even  when  it  has  not  been  stipulated,  this 
prestation  shall  continue  in  the  usual  manner,  but  it  shall  not  exceed 
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two  per  cent,  of  the  price  of  the  alienation,  unless  a  higher  one  has 
been  expressly  contracted. 

1646.  The  obligation  to  pay  laudemium  corresponds  to  the  person 
who  acquires  the  tenement,  unless  there  is  a  stipulation  to  the 
<!ontrary. 

1646.  When  the  emphyteuta  has  obtained  permission  from  the 
direct  owner  for  the  alienation  or  has  given  him  the  previous  notice;, 
prescribed  in  article  1637,  the  direct  owner  shall  not  have  the  right 
^0  claim  the  payment  of  the  laudemium,  except  within  a  year  follow- 
ing the  day  on  which  the  public  deed  is  inscribed  in  the  Registry  of 
property.  Besides  said  cases,  this  action  shall  be  subject  to  ordinary 
iprescription. 

1647.  The  direct  owner  may,  every  twenty-nine  years,  exact  the 
Tecognition  of  his  right  by  the  person  who  is  in  possession  of  the 
tenement  held  in  emphjrteusis. 

The  expenses  of  the  recognition  shall  be  borne  by  the  emphyteuta 
and  no  other  prestation,  whatever,  for  this  reason,  shall  be  required 
from  him. 

1648.  The  tenement  shall  be  forfeited  and  the  direct  owner  majr 
claim  its  restitution : 

1.  By  default  in  the  payment  of  the  pension  during  three  consecu- 
tive years. 

2.  When  the  emphyteuta  does  not  comply  with  the  conditions 
stipulated  in  the  contract  or  seriously  impairs  the  tenement. 

1648.  In  order  that  the  direct  owner  may  claim  the  confiscation 
in  the  first  case  of  the  preceding  article,  he  shall  demand  payment 
from  the  emphyteuta,  either  judicially  or  through  a  Notary,  and  when 
said  emphyteuta  does  not  pay  within  thirty  days  next  following  the 
demand,  the  right  of  the  owner  may  be  freely  exercised. 

1650.  The  emphyteuta  may  free  himself  from  the  forfeiture,  in 
«very  case,  by  redeeming  the  ground-rent  and  paying  the  pension 
due,  within  thirty  days  next  following  the  formal  demand  for  the 
pa3rment  or  the  summons  for  the  suit. 

Creditors  of  the  emphyteuta  may  make  use  of  the  same  right,  within 
thirty  days  after  the  one  upon  which  the  direct  owner  has  recovered 
the  full  domain. 

1661.  The  redemption  of  the  emphyteusis  shall  consist  in  a  pay- 
ment of  cash  in  full  to  the  direct  owner  for  the  capital  which  may 
liave  been  fixed  as  the  value  of  the  tenement,  at  the  time  of  the 
constitution  of  the  ground-rent,  and  no  other  prestation  can  be 
«exnrte(),  unless  it  has  been  stipulated. 

1662r  In  case  of  forfeiture,  or  in  that  of  rescission  of  the  contract 
of  emphyteusis  on  account  of  any  cause  whatever,  the  direct  owner 
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shall  pay  for  the  improyements  which  may  have  increased  the  valne 
of  the  tenement,  provided  such  increase  exists  at  the  time  of  the 
restitutioii. 

When  the  tenement  has  been  damaged,  through  fault  or  negligence 
on  the  part  of  the  emphyteuta,  the  same  shall  be  set  off  against  the 
improvements,  and  as  to  those  which  these  do  not  cover,  the  emphy- 
teuta  shall  remain  personally  bound  to  pay  for  them,  as  well  as  for  the 
pensions  due  and  not  prescribed. 

1653.  In  default  of  testamentary  heirs,  descendants,  ascendants, 
the  surviving  consort  and  relatives  within  the  sixth  degree  of  the  last 
emphyteuta,  the  tenement  shall  revert  to  the  direct  owner  in  the  con- 
dition in  which  it  may  exist,  uinless  the  emphyteuta  did  not  otherwise 
dispose  of  it. 

1664.  The  contract  of  sub-emphyteusis  shall  not  be  valid  in  the 
future. 

SECTION  SECOND. 

Loccd  ground-rents  (faros),  and  other  contracts  analogous  to  that  of 

emphyteusis* 

Article  1655.  Local  ground-rents  (foros),  and  any  other  burdens  of 
analogous  nature  which  may  be  established  after  the  promulgation  of 
this  Code,  when  they  are  for  an  unlimited  time,  shall  be  governed  by 
the  provisions  of  emphyteusis,  set  forth  in  the  preceding  section. 

When  they  are  temporal  or  for  limited  times,  they  shall  be  consid- 
ered as  leases  and  shall  be  governed  by  the  provisions  relating  to  such 
contracts. 

1656.  The  contract  by  virtue  of  which  the  owner  of  land  grants 
its  use  for  the  plantation  of  vines,  during  the  time  that  the  first  root- 
stocks  may  live,  the  grantee  paying  him  an  annual  pension  or  rent 
in  fruits  or  in  money,  shall  be  governed  by  the  following  rules: 

1.  It  shall  be  considered  extinguished  fifty  years  after  the  grant, 
when  no  other  time  has  been  expressly  fixed  in  the  same  grant. 

2.  It  shall  also  be  extinguished  by  the  death  of  the  first  root-stocks, 
or  when  two-thirds  of  those  planted  have  become  barren. 

3.  The  grantee  or  parcenary  may  make  sprigs  or  shoots  from  new 
▼ines  during  the  time  of  the  contract. 

*Faero  Juzffo,  book  10,  laws  11,  12,  10.  Nov.  Keeop.,  book  10,  tit.  16, 
law  24.  Royal  Pragznatica,  May  10,  1763.  I^aw  of  Mortgage,  arts.  387,  410. 
Bcffulation,  October  29,  1870,  art.  317.  Royal  Decree,  Not.  8,  1876.  Royal 
Order,  May  20,  1878.  Law  of  Civil  Procedure,  arts.  2071  to  2108.  Project  of 
1851,  art.  1663,  rule  9. 
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4.  This  contract  does  not  lose  its  character  by  the  power  of  making 
other  plantations  on  the  lands  granted,  provided  its  main  object  is 
the  plantation  of  vines. 

6.  The  grantee  may  freely  transmit  his  right  nnder  an  onerons  or 
gratuitous  title,  but  the  use  of  the  tenement  shall  not  be  divided, 
ujdess  the  owner  expressly  consents  to  it. 

6.  In  the  alienations  imder  an  onerous  title,  the  grantor  and  grantee 
shall  reciprocally  have  the  rights  of  pre-emption  and  redemption  in 
accordance  with  the  provisions  set  forth  for  emphyteusis,  and  with 
the  obligation  of  giving  previous  notice,  as  prescribed  in  article  1637. 

7.  A  parcenary  or  grantee  may  relinquish  or  return  the  tenement 
to  the  grantor,  when  convenient,  upon  paying  for  the  impairments 
caused  by  his  fault. 

8.  The  grantee  shall  have  no  right  to  the  improvements  existing  on 
the  tenement  at  the  time  of  the  expiration  of  the  contract,  provided 
they  are  necessary  or  have  been  made  in  fulfillment  of  what  has  been 
stipulated. 

In  respect  to  the  useful  and  voluntary  improvements,  said  grantee 
shall  not  have  a  right  to  be  paid  for  the  same,  unless  he  made  them 
with  the  written  consent  of  the  owner  of  the  land,  who  bound  him- 
self to  pay  for  them.  In  this  case,  said  improvements  shall  be  paid 
for  according  to  the  value  which  they  may  have  when  the  tenement 
is  returned. 

9.  A  grantor  may  make  use  of  the  action  of  ejectment  upon  the 
expiration  of  the  term  of  the  contract. 

10.  When,  after  the  expiration  of  the  term  of  fifty  years  or  the  one 
expressly  fixed  by  the  persons  interested,  the  grantee  continues  in  the 
use  and  enjoyment  of  the  tenement  by  the  implied  consent  of  the 
grantor,  the  former  cannot  be  ejected  without  previous  notice  which 
the  latter  should  give  him  a  year  in  advance  to  determine  the 
contract. 

CHAPTER  THIRD. 

Consignative  ground-rents  (censo  consignativo).* 

Article  1667.  When  the  payment  of  the  pension  for  the  consignative 
ground-rent  is  stipulated  in  fruits,  the  species,  quantity  and  quality  of 
the  same  shall  be  fixed,  and  it  cannot  consist  of  an  aliquot  part  of 
those  which  the  tenement,  held  in  ground-rent,  produces. 

1668.  The  redemption  of  the  consignative  ground-rent  shall  consist 
in  the  restitution  to  the  censualista  in  cash  and  in  full  of  the  papital 
paid  for  the  constitution  of  the  ground-rent. 

*Noy.  Recop.,  book  10,  tit.  16,  laws  8,  23,  rule  2;  id.,  book  10,  law  24, 
chap.  24. 
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1688«  When  a  real  action  is  instituted  against  a  tenement^  held 
under  a  ground-rent,  for  the  payment  of  pensions,  if  what  remains  of 
the  value  of  the  same  is  not  sufficient  to  cover  the  capital  of  the 
ground-rent  and  twenty-five  per  cent,  over  and  above  the  same,  the 
censualista  may  oblige  the  censatario,  at  the  latter's  option,  either  to 
redeem  the  ground-rent  or  to  complete  the  guarantee  or  to  abandon 
the  remainder  of  the  tenement  in  behalf  of  the  former. 

1660.  The  censualista  may  also  exercise  the  right,  set  forth  in  the 
preceding  article,  in  all  the  other  cases  in  which  the  value  of  the  tene- 
ment is  not  sufficient  to  cover  the  capital  of  the  ground-rent  and 
twenty-five  per  cent,  more,  when  any  of  the  following  circumstances 
exist: 

1.  When  the  value  of  the  tenement  has  decreased  by  the  fault  or 
negligence  of  the  censatario. 

In  this  case  the  latter  shall  also  be  liable  for  such  damages  and 
injuries. 

2.  When  the  censatario  has  failed  to  pay  the  pensions  during  two 
consecutive  years. 

3.  When  the  censatario  may  have  been  declared  in  bankruptcy,  in 
failure  (en  concurso),  or  in  insolvency. 

CHAPTER  FOURTH. 

Reservative  ground-rent  (censo  reservativo),* 

Article  1661.  Reservative  ground-rent  cannot  be  validly  consti- 
tuted, unless  preceded  by  an  avaluation  of  the  tenement  for  a  sum 
agreed  to  by  the  parties  or  upon  a  just  appraisement  by  experts. 

1662.  The  redemption  of  this  ground-r^nt  shall  be  effected  by  the 
censatario  delivering  to  the  censualista,  in  cash  and  in  full,  the  prin- 
cipal which  may  have  been  fixed  in  accordance  with  the  preceding 
article. 

1663.  The  provisions  of  article  1657  are  applicable  to  reservative 
ground-rent. 

1664.  In  the  cases  provided  in  articles  1669  and  1660,  the  debtor 
of  the  reservative  ground-rent  can  only  be  bound,  either  to  redeem 
the  ground-rent,  or  to  relinquish  the  tenement  in  favor  of  the  censu- 
alista, 

*  Nov.  Recop.,  book  10,  tit.  16,  laws  6,  7,  8. 
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TITLE  Vin. 
Partnership, 

CHAPTEB  FIRST. 
General  provisions,* 

Article  1665.  Partnership  is  a  contract  by  which  two  or  more  per- 
sona bind  themselyes  to  place  money,  property,  or  industry,  in  com- 
mon, with  the  intention  of  dividing  the  profits  among  themselves. 

CoL  2079;  ChUe.  2063. 

1666.  Partnerships  must  have  licit  objects,  and  be  established  for 
the  common  interests  of  the  partners. 

When  the  dissolution  of  an  illicit  partnership  is  declared,  the  profits 
shall  be  destined  for  the  institutions  of  beneficence  of  the  domicile 
of  the  partnership,  and,  in  default  of  the  same,  to  those  of  the 
province. 

1667.  Civil  partnerships  may  be  constituted  in  any  form  whatever, 
unless  when  real  property  or  real  rights  are  brought  to  the  same,  in 
which  case  a  public  deed  is  necessary. 

1668.  A  contract  of  partnership  is  null  and  void,  when  real  prop- 
erty is  brought  to  the  same,  if  an  inventory  of  said  property  is  not 
made  and  signed  by  the  partners  and  annexed  to  the  deed. 

1669.  Partnerships,  the  stipulations  of  which  are  kept  secret  among 
the  partners,  and  in  which  each  one  of  the  partners  may  contract  in 
his  own  name  with  third  parties,  shall  have  no  juridical  personality. 

This  kind  of  partnership  shall  be  governed  by  the  provisions  re- 
ferring to  property  held  in  common. 

1670.  Civil  partnerships,  on  account  of  the  objects  for  which  they 
are  destined,  may  adopt  all  the  forms  accepted  by  the  Code  of  Com- 
merce. In  this  case,  the  provisions  of  the  same  shall  be  applicable,  in 
so  far  as  they  are  not  in  conflict  with  those  of  the  present  Code. 

1671.  Partnerships  are  either  general  or  particular. 

1672.  General  partnerships  may  consist  of  all  the  present  property 
or  of  all  the  profits. 

Col.  2082 ;  Chile.  2066. 


•DIpesto,  hook  17,  tit.  2,  laws  1.  5,  73,  5,  par.  2.  Part.  3,  tit.  28,  law  47; 
id.  3,  tit.  18,  lnwf=<  78.  79,  114;  id.  5,  tit.  10,  laws  1,  2,  3,  4,  6,  6,  7.  Commercial 
Code,  arts.  110,  110,  240.  Penal  Cod«?,  art.  198.  ConstitutioB,  art,  13.  Law  of 
July  30,  1887. 
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1673*  Partnerships  which  comprise  all  the  present  property  are 
those  in  which  the  parties  place  all  the  property  which  actually  be- 
long to  them^  in  common^  with  the  intention  of  dividing  the  same 
among  themselves,  as  well  as  all  the  profits  which  they  may  acquire 
through  said  property. 

1674.  In  general  partnerships  of  all  the  present  property,  what 
belongs  to  each  of  the  partners  becomes  common  property  of  all  the 
partners,  as  well  as  all  the  profits  which  they  may  acquire  through 
the  same. 

A  general  partnership  of  any  other  property  may  also  be  agreed 
upon^  but  the  property  which  the  partners  acquire,  thereafter,  by  in- 
heritance, legacy  or  donations  shall  not  be  comprised  in  the  same^ 
though  the  fruits  of  said  property  shall  be  included  therein. 

1675.  General  partnerships  for  profits  comprise  all  that  the  partners 
may  acquire  by  their  industry  or  work,  as  long  as  the  partnership 
lasts. 

Personal  or  real  property  which  each  of  the  partners  possess,  at 

the  time  of  the  celebration  of  the  contract,  shall  continue  to  be  their 

*  private  property,  and  the  usufruct  only  passes  to  the  partnership. 

1676*  A  contract  of  general   partnership,   entered  into  without 

specifying  its  nature,  only  constitutes  a  general  partnership  of  profits. 

1677.  Persons  who  are  forbidden  to  reciprocally  grant  to  each 
other  donations  or  advantages  cannot  contract  a  general  partnership. 

1678.  A  particular  partnership  has  for  its  object  only  specified 
things,  their  uses  or  profits,  or  a  specified  undertaking,  or  the  exercise 
of  a  profession  or  art. 

CHAPTER  SECO:NrD. 
Obligations  of  partners. 

SECTION  FIRST. 

Obligations  of  the  partners  among  themselves* 

Article  1679.  A  partnership  begins  from  the  moment  of  the  cele- 
bration of  the  contract,  when  not  otherwise  stipulated. 

Col.  2091 ;  ChUe,  2065. 

•Digesto,  book  10,  tit.  3,  law  6,  pars.  12,  19,  20,  28;  id.,  book  17,  tit.  2,  law* 
1,  4,  6,  12,  15,  52.  par.  3,  58,  par.  1,  63,  par.  2,  79;  id.,  book  22,  tit.  1,  law  1,- 
par.  1:  id.,  book  24.  tit.  1.  law  1,  pars.  13,  14.  Part.  5,  tit.  10,  laws  1,  3,  4,  5^ 
7,  13,  15.    Commercial  Code,  art.  171. 
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1680.  A  partnership  lasts^  during  the  time  agreed  upon;  in  de* 
fault  of  an  agreement,  for  such  time  as  the  business  which  has  been 
the  exclusive  object  of  the  partnership  may  last,  if  by  its  nature^ 
it  has  a  limited  duration;  and,  in  any  other  case,  during  the  lives  of 
the  partners,  without  prejudice  to  the  rights  reserved  to  them  in 
article  1700,  and  to  the  provisions  of  article  1704. 

Col.  2091 ;  Chile.  2005. 

1681.  Each  partner  is  a  debtor  of  the  partnership  for  whatever  be 
has  promised  to  bring  to  it. 

He  is  also  bound  to  eviction  in  regard  to  the  specified  and  deter- 
mined things  brought  by  him  to  the  partnership,  in  the  same  cases 
and  in  the  same  manner  as  a  vendor  is  bound  in  respect  to  the  vendee. 

1682.  A  partner  who  has  bound  himself  to  bring  to  the  partnership 
a  sum  of  money,  and  fails  to  do  so,  is,  at  law,  a  debtor  for  the  interest 
thereon  from  the  day  on  which  he  should  have  brought  it,  and  may 
also  be  bound  to  pay  an  indemnity  for  the  damages  which  he  may 
have  caused  thereby. 

The  same  thing  shall  be  observed  with  regard  to  sums  which  he 
may  have  taken  from  partnership  funds,  and  interest  shall  be  counted 
from  the  day  on  which  he  took  them  for  his  private  benefit. 

1683.  An  industrial  partner  owes  to  the  partnership  the  profits 
which,  during  its  existence,  he  has  earned  in  a  branch  of  the  industry 
which  is  the  object  of  the  partnership. 

1684.  When  a  partner  who  is  authorized  as  a  manager  collects  an 
exigible  sum,  which  was  owed  to  him  in  his  own  name,  from  a  person 
who  owed  to  the  partnership  another  sum,  also  exigible,  the  sum 
collected  shall  be  imputed  to  the  two  credits  in  proportion  to  their 
amounts,  even  when  he  has  given  a  receipt  for  his  own  account  onlyj 
but  when  he  has  given  it  on  account  of  the  partnership,  it  shall  all  be 
imputed  to  the  credit  of  the  latter. 

It  shall  be  understood  that  the  provisions  of  this  article  shall  not 
prevent  the  debtor  using  the  power  granted  to  hira  in  article  1172, 
but  only  in  the  case  where  the  personal  credit  of  the  partner  is  more 
onerous  to  him. 

Chile.  2092;  Col.  2118. 

1686.  A  partner  who  has  received  in  full  his  share  of  a  partner- 
ship credit,  when  the  other  partners  had  not  collected  theirs,  remains 
bound,  when  the  debtor  afterwards  becomes  insolvent,  to  bring  to 
the  partnership  capital  what  he  received,  even  when  he  gave  the 
receipt  for  his  part  only. 

Chile,  2090;  Col.  2116. 
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1686.  Every  partner  shall  be  liable  to  the  partnership  for  the 
damages  and  injuries  caused  to  the  same  by  his  faulty  and  he  cannot 
set  off  against  them  the  benefits  which  he  may  have  given  to  the 
partnership  by  his  industry. 

Chile,  2093;  Col.  2119. 

1687,  The  risk  of  things,  certain  and  specified,  which  are  not  perish- 
able^ brought  to  the  partnership,  in  order  that  only  their  use  and 
fruits  be  common,  shall  be  borne  by  the  partner  owning  them. 

When  the  things  brought  are  perishable,  or  when  they  cannot  be 
kept  without  being  impaired,  or  when  they  were  brought  to  be  sold, 
the  risk  shall  be  assumed  by  the  partnership.  It  shall  also  be  as- 
sumed by  the  same,  in  default  of  a  special  stipulation  in  respect  to 
the  things  brought  and  appraised  in  the  inventory,  and,  in  this  case, 
the  claim  shall  be  limited  to  the  value  at  which  they  were  appraised. 

Chile,  2084;  Col.  2110. 

1688.  The  partnership  is  liable  to  each  partner  for  the  sums  which 
he  may  have  disbursed  on  account  of  the  same  and  for  the  corre- 
sponding interest;  it  shall  also  be  liable  to  each  partner  for  the  obli- 
gations which  he  may  have  contracted  in  good  faith  on  accoimt  of 
the  partnership  business,  and  for  risks  inseparable  from  its  man- 
agement. 

Col.  2115;  Chile.  2089. 

1689.  The  losses  and  profits  shall  be  distributed  in  conformity 
with  what  has  been  stipulated.  When  a  stipulation  exists  only  in  re- 
ei)ect  to  the  share  of  each  one  in  the  profits,  his  share  in  the  losses 
shall  be  in  the  same  proportion. 

In  default  of  a  stipulation,  the  share  of  each  partner  in  the  profits 
and  losses  shall  be  in  proportion  to  what  he  brought.  The  partner 
who  contributes  only  his  industry  shall  have  a  share  equal  to  the  one 
who  has  brought  less.  When  besides  his  industry,  he  has  brought  a 
capital,  he  shall  also  receive  the  proportional  share  which  may  belong 
to  him  for  this  capital. 

Col.  2094;  Chile.  2068. 

1690.  When  the  partners  have  agreed  to  intrust  to  a  third  person 
the  designation  of  the  share  of  each  one  in  the  profits  and  losses,  such 
designation  shall  be  contested  only  when  it  has  evidently  been  made 
contrary  to  equity.  In  no  case  shall  the  partner,  who  has  commenced 
to  execute  the  decision  of  the  third  party  or  who  has  not  contested 
the  same  within  three  months,  to  be  counted  from  when  it  was  known 
to  him,  make  a  claim  against  it. 
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unless  the  emphyteuta  elects  between  the  total  redemption  or  the 
abandonment  in  behalf  of  the  direct  owner. 

When,  in  accordance  with  what  has  been  stipulated,  laudemium 
is  to  be  paid,  the  direct  owner  shall  receive  that,  which  for  this  rea- 
son belongs  to  him,  only  from  the  part  of  the  price  belonging  to  the 
emphyteuta, 

1632.  To  the  emphyteuta  belongs  the  products  of  the  tenement  and 
of  its  accessions. 

He  has  the  same  rights  which  the  owner  would  have  in  the 
treasures  and  mines  which  may  be  discovered  on  the  tenement  held 
in  emphyteusis. 

1633.  The  emphyteuta  may  dispose  of  the  tenement  held  in  emphy- 
teusis and  of  its  accessions,  by  acts  inter  vivos,  as  well  as  by  last  will, 
leaving  intact  the  rights  of  the  direct  owner,  and  subject  to  the  pro- 
visions of  the  following  articles. 

1634.  When  the  pension  consists  of  an  aliquot  part  of  the  fruits 
of  the  tenement  held  in  emphyteusis,  neither  an  easement  nor  any 
other  burden  which  may  diminish  the  proceeds  of  the  same,  shall  be 
imposed  upon  it,  without  the  express  consent  of  the  direct  owner. 

1636.  The  emphyteuta  may  freely  donate  or  exchange  the  tene- 
ment, giving  notice  of  it  to  the  direct  owner. 

1636.  To  the  direct  owner  and  to  the  emphyteuta  reciprocally  belong 
the  right  of  pre-emption  and  of  redemption,  whenever  they  sell  or  give 
in  payment  their  respective  ownerships  of  the  tenement  held  in 
emphyteusis. 

These  provisions  shall  not  apply  to  forcible  sales  for  causes  of  public 
utility. 

1637.  For  the  effects  of  the  preceding  article,  the  persons  who 
intend  to  alienate  the  ownership  of  a  tenement,  held  in  emphyteusis, 
shill  give  notice  of  it  to  the  other  owner  stating  the  final  price  which 
is  offered  to  him  or  the  one  for  which  he  intends  to  alienate  his 
ownership. 

Within  twenty  days  after  the  notice  is  given,  the  other  owner  may 
make  use  of  the  right  of  pre-emption  by  paying  the  price  indicated. 
When  he  does  not  do  this,  he  shall  lose  such  right  and  the  alienation 
may  be  carried  into  effect. 

1638.  When  the  direct  owner  or  the  emphyteuta,  in  certain  cases, 
has  not  made  use  of  the  right  of  pre-emption,  to  which  the  pre- 
ceding article  refers,  he  may  make  use  of  that  of  redemption  to  acquire 
the  tenement  for  the  price  at  which  it  has  been  sold. 

In  this  case,  the  redemption  shall  be  made  use  of  within  nine 
working  days  next  following  the  execution  of  the  deed  of  sale.    If  this 
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sale  is  concealed,  said  term  shall  be  counted  from  the  inscription  of 
the  same  in  the  Begistry  of  property. 

Concealment  is  presumed  when  the  deed  is  not  filed  in  the  Registry 
within  the  nine  days  next  following  its  execution. 

Besides  this  presumption,  the  concealment  may  be  proven  by  any- 
other  lawful  means. 

1639.  When  the  alienation  has  been  affected  without  the  previous 
notice,  which  article  1637  prescribes,  the  direct  owner,  and,  in  certain 
cases,  the  emphyteuta  may  exercise  the  action  of  redemption,  at  any 
time,  until  the  lapse  of  a  year  to  be  counted  from  the  day  the  aliena^ 
tion  is  inscribed  in  the  Registry  of  property. 

1640.  In  judicial  sales  of  tenements  held  in  emphyteusis,  the  direct 
owner  and  the  emphyteuta,  in  their  respective  cases,  may  make  use 
of  the  right  of  pre-emption,  within  the  term  fixed  in  the  notices  of 
the  sale  at  auction,  paying  the  price  which  served  as  a  basis  for  the 
auction,  and  that  of  the  redemption  within  the  nine  working  days 
next  following  that  of  the  execution  of  the  deed. 

In  this  case,  the  previous  notice,  required  by  article  1637,  shall  not 
be  necessary. 

1641.  When  there  are  several  tenements  alienated,  subject  to  the 
same  ground-rent,  the  right  of  pre-emption  or  that  of  redemption 
cannot  be  exercised  with  regard  to  some  of  them  and  to,  the  exclusioui 
of  others. 

1642.  When  the  direct  or  useful  ownership  undividedly  belongs  to 
several  persons,  each  one  of  them  may  make  use  of  the  right  of 
redemption  subject  to  the  rules  set  forth  for  that  of  owners  in  com- 
mon and  preference  shall  be  given  to  the  direct  owner,  if  a  part  of 
the  useful  ownership  has  been  alienated;  or  to  the  emphyteuta,  when 
the  alienation  has  been  of  the  direct  ownership. 

1643.  When  the  emphyteuta  is  disturbed  in  his  right  by  a  third 
party  who  disputes  the  direct  ownership  or  the  validity  of  the  emphy- 
teusis, he  shall  not  have  the  right  to  claim  the  corresponding  in- 
demnity from  the  direct  owner,  if  he  does  not  summon  him  for 
the  eviction,  in  accordance  with  the  provisions  of  article  1481. 

1644.  In  alienations  under  an  onerous  title  of  tenements  held  in 
emphyteusis,  laudemium  shall  be  paid  to  the  direct  owner  only,  when 
it  has  been  expressly  stipulated  in  the  contract  of  emphyteusis. 

If  when  it  has  been  stipulated,  a  fixed  sum  has  not  been  determined, 
this  sum  shall  consist  of  two  per  centum  of  the  price  of  the  alienation. 

In  emphyteusis,  prior  to  the  promulgation  of  this  Code,  subject  to 
the  payment  laudemium,  even  when  it  has  not  been  stipulated,  this 
prestation  shall  continue  in  the  usual  manner,  but  it  shall  not  exceed 
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unless  the  emphyteuta  elects  between  the  total  redemption   or  the 
abandonment  in  behalf  of  the  direct  owner. 

When,  in  accordance  with  what  has  been  stipidated,  laudemium 
is  to  be  paid,  the  direct  owner  shall  receive  that,  which  for  this  rea- 
son belongs  to  him,  only  from  the  part  of  the  price  belonging  to  the 
emphytetUa. 

1632.  To  the  emphyteuta  belongs  the  products  of  the  tenement  and 
of  its  accessions. 

He  has  the  same  rights  which  the  owner  would  have  in  the 
treasures  and  mines  which  may  be  discovered  on  the  tenement  held 
in  emphyteusis. 

1633.  The  emphyteuta  may  dispose  of  the  tenement  held  in  emphy- 
teusis and  of  its  ^accessions,  by  acts  inter  vivos,  as  well  as  by  last  will, 
leaving  intact  the  rights  of  the  direct  owner,  and  subject  to  the  pro- 
visions of  the  following  articles. 

1634.  When  the  pension  consists  of  an  aliquot  part  of  the  fruits 
of  the  tenement  held  in  emphyteusis,  neither  an  easement  nor  any 
other  burden  which  may  diminish  the  proceeds  of  the  same,  shall  be 
imposed  upon  it,  without  the  express  consent  of  the  direct  owner. 

1636.  The  emphyteuta  may  freely  donate  or  exchange  the  tene- 
ment, giving  notice  of  it  to  the  direct  owner. 

1636.  To  the  direct  owner  and  to  the  emphyteuta  reciprocally  belong 
the  right  of  pre-emption  and  of  redemption,  whenever  they  sell  or  give 
in  pajrment  their  respective  ownerships  of  the  tenement  held  in 
emphyteusis. 

These  provisions  shall  not  apply  to  forcible  sales  for  causes  of  public 
utility. 

1637.  For  the  effects  of  the  preceding  article,  the  persons  who 
intend  to  alienate  the  ownership  of  a  tenement,  held  in  emph3rteusi8, 
shill  give  notice  of  it  to  the  other  owner  stating  the  final  price  which 
is  offered  to  him  or  the  one  for  which  he  intends  to  alienate  his 
ownership. 

Within  twenty  days  after  the  notice  is  given,  the  other  owner  may 
make  use  of  the  right  of  pre-emption  by  paying  the  price  indicated. 
When  he  does  not  do  this,  he  shall  lose  such  right  and  the  alienation 
may  be  carried  into  effect. 

1638.  When  the  direct  owner  or  the  emphyteuta,  in  certain  cases, 
has  not  made  use  of  the  right  of  pre-emption,  to  which  the  pre- 
ceding article  refers,  he  may  make  use  of  that  of  redemption  to  acquire 
the  tenement  for  the  price  at  which  it  has  been  sold. 

In  this  case,  the  redemption  shall  be  made  use  of  within  nine 
working  days  next  following  the  execution  of  the  deed  of  sale.    If  this 
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sale  is  concealed,  said  term  shall  be  counted  from  the  inscription  of 
the  same  in  the  Begistry  of  property. 

Concealment  is  presumed  when  the  deed  is  not  filed  in  the  Registry 
within  the  nine  days  next  following  its  execution. 

Besides  this  presumption,  the  concealment  may  be  proven  by  any 
other  lawful  means. 

1639.  When  the  alienation  has  been  affected  without  the  previous 
notice,  which  article  1637  prescribes,  the  direct  owner,  and,  in  certain 
cases,  the  emphyteuta  may  exercise  the  action  of  redemption,  at  any 
time,  until  the  lapse  of  a  year  to  be  counted  from  the  day  the  aliena- 
tion is  inscribed  in  the  Begistry  of  property. 

1640.  In  judicial  sales  of  tenements  held  in  emphyteusis,  the  direct 
owner  and  the  emphyteuta,  in  their  respective  cases,  may  make  use 
of  the  right  of  pre-emption,  within  the  term  fixed  in  the  notices  of 
the  sale  at  auction,  paying  the  price  which  served  as  a  basis  for  the 
auction,  and  that  of  the  redemption  within  the  nine  working  days 
next  following  that  of  the  execution  of  the  deed. 

In  this  case,  the  previous  notice,  required  by  article  1637,  shall  not 
be  necessary. 

1641.  "When  there  are  several  tenements  alienated,  subject  to  the 
same  ground-rent,,  the  right  of  pre-emption  or  that  of  redemption 
cannot  be  exercised  with  regard  to  some  of  them  and  to.  the  exclusion 
of  others. 

1642.  When  the  direct  or  useful  ownership  tmdividedly  belongs  to 
several  persons,  each  one  of  them  may  make  use  of  the  right  of 
redemption  subject  to  the  rules  set  forth  for  that  of  owners  in  com- 
mon and  preference  shall  be  given  to  the  direct  owner,  if  a  part  of 
the  useful  ownership  has  been  alienated;  or  to  the  emphyteuta,  when 
the  alienation  has  been  of  the  direct  ownership. 

1643.  When  the  emphyteuta  is  disturbed  in  his  right  by  a  third 
party  who  disputes  the  direct  ownership  or  the  validity  of  the  emphy- 
teusis, he  shall  not  have  the  right  to  claim  the  corresponding  in- 
demnity from  the  direct  owner,  if  he  does  not  summon  him  for 
the  eviction,  in  accordance  with  the  provisions  of  article  1481. 

1644.  In  alienations  under  an  onerous  title  of  tenements  held  in 
emphyteusis,  laudemium  shall  be  paid  to  the  direct  owner  only,  when 
it  has  been  expressly  stipulated  in  the  contract  of  emphyteusis. 

If  when  it  has  been  stipulated,  a  fixed  sum  has  not  been  determined, 
this  STmi  shall  consist  of  two  per  centum  of  the  price  of  the  alienation. 

la  emphyteusis,  prior  to  the  promulgation  of  this  Code,  subject  to 
the  payment  laudemium,  even  when  it  has  not  been  stipulated,  this 
prestation  shall  continue  in  the  usual  manner,  but  it  shall  not  exceed 
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luilesB  the  emphyteuta  elects  between  the  total  redemption   or  the 
abandonment  in  behalf  of  the  direct  owner. 

When,  in  accordance  with  what  has  been  stipulated,  Umdemium 
is  to  be  paid,  the  direct  owner  shall  receive  that,  which  for  this  rea- 
son belongs  to  him,  only  from  the  part  of  the  price  belonging  to  the 
emphyteuta. 

1632,  To  the  emphyteuta  belongs  the  products  of  the  tenement  and 
of  its  accessions. 

He  has  the  same  rights  which  the  owner  would  have  in  the 
treasures  and  mines  which  may  be  discovered  on  the  tenement  held 
in  emphyteusis. 

1638.  The  emphyteuta  may  dispose  of  the  tenement  held  in  emphy- 
teusis and  of  its  accessions,  by  acts  inter  vivos,  as  well  as  by  last  will, 
leaving  intact  the  rights  of  the  direct  owner,  and  subject  to  the  pro- 
visions of  the  following  articles. 

1634.  When  the  pension  consists  of  an  aliquot  part  of  the  fruits 
of  the  tenement  held  in  emphyteusis,  neither  an  easement  nor  any 
other  burden  which  may  diminish  the  proceeds  of  the  same,  shall  be 
imposed  upon  it,  without  the  express  consent  of  the  direct  owner. 

1636.  The  emphyteuta  may  freely  donate  or  exchange  the  tene- 
ment, giving  notice  of  it  to  the  direct  owner. 

1686.  To  the  direct  owner  and  to  the  emphyteuta  reciprocally  belong 
the  right  of  pre-emption  and  of  redemption,  whenever  they  sell  or  give 
in  payment  their  respective  ownerships  of  the  tenement  held  in 
emphyteusis. 

These  provisions  shall  not  apply  to  forcible  sales  for  causes  of  public 
utility. 

1637.  For  the  effects  of  the  preceding  article,  the  persons  who 
intend  to  alienate  the  ownership  of  a  tenement,  held  in  emphyteusis, 
shill  give  notice  of  it  to  the  other  owner  stating  the  final  price  which 
is  offered  to  him  or  the  one  for  which  he  intends  to  alienate  his 
ownership. 

Within  twenty  days  after  the  notice  is  given,  the  other  owner  may 
make  use  of  the  right  of  pre-emption  by  paying  the  price  indicated. 
When  he  does  not  do  this,  he  shall  lose  such  right  and  the  alienation 
may  be  carried  into  effect. 

1688.  When  the  direct  owner  or  the  emphyteuta,  in  certain  cases, 
has  not  made  use  of  the  right  of  pre-emption,  to  which  the  pre- 
ceding article  refers,  he  may  make  use  of  that  of  redemption  to  acquire 
the  tenement  for  the  price  at  which  it  has  been  sold. 

In  this  case,  the  redemption  shall  be  made  use  of  within  nine 
working  dajrs  next  following  the  execution  of  the  deed  of  sale.    If  this 
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sale  is  concealed,  said  term  shall  be  counted  from  the  inscription  of 
the  same  in  the  Begistry  of  property. 

Concealment  is  presumed  when  the  deed  is  not  filed  in  the  Registry 
within  the  nine  days  next  following  its  execution. 

Besides  this  presumption,  the  concealment  may  be  proven  by  any 
other  lawful  means. 

1638.  When  the  alienation  has  been  affected  without  the  previous 
notice^  which  article  1637  prescribes,  the  direct  owner,  and,  in  certain 
cases,  the  emphyteuta  may  exercise  the  action  of  redemption,  at  any 
time,  until  the  lapse  of  a  year  to  be  counted  from  the  day  the  aliena- 
tion is  inscribed  in  the  Begistry  of  property. 

1640.  In  judicial  sales  of  tenements  held  in  emphyteusis,  the  direct 
owner  and  the  emphyteuta,  in  their  respective  cases,  may  make  use 
of  the  right  of  pre-emption,  within  the  term  fixed  in  the  notices  of 
the  sale  at  auction,  paying  the  price  which  served  as  a  basis  for  the 
auction,  and  that  of  the  redemption  within  the  nine  working  days 
next  following  that  of  the  execution  of  the  deed. 

In  this  case,  the  previous  notice,  required  by  article  1637,  shall  not 
be  necessary. 

1641.  When  there  are  several  tenements  alienated,  subject  to  the 
same  ground-rent,,  the  right  of  pre-emption  or  that  of  redemption 
cannot  be  exercised  with  regard  to  some  of  them  and  to.  the  exclusion 
of  others. 

1642.  When  the  direct  or  useful  ownership  undividedly  belongs  to 
several  persons,  each  one  of  them  may  make  use  of  the  right  of 
redemption  subject  to  the  rules  set  forth  for  that  of  owners  in  com- 
mon and  preference  shall  be  given  to  the  direct  owner,  if  a  part  of 
the  useful  ownership  has  been  alienated;  or  to  the  emphyteuta,  when 
the  alienation  has  been  of  the  direct  ownership. 

1643.  When  the  emphyteuta  is  disturbed  in  his  right  by  a  third 
party  who  disputes  the  direct  ownership  or  the  validity  of  the  emphy- 
teusis, he  shall  not  have  the  right  to  claim  the  corresponding  in- 
demnity from  the  direct  owner,  if  he  does  not  simimon  him  for 
the  eviction,  in  accordance  with  the  provisions  of  article  1481. 

1644.  In  alienations  under  an  onerous  title  of  tenements  held  in 
emphyteusis,  laudemium  shall  be  paid  to  the  direct  owner  only,  when 
it  has  been  expressly  stipulated  in  the  contract  of  emphyteusis. 

If  when  it  has  been  stipulated,  a  fixed  sum  has  not  been  determined, 
this  sum  shall  consist  of  two  per  centum  of  the  price  of  the  alienation. 

In  emphyteusis,  prior  to  the  promulgation  of  this  Code,  subject  to 
the  payment  laudemium,  even  when  it  has  not  been  stipulated,  this 
prestation  shall  continue  in  the  usual  manner,  but  it  shall  not  exceed 
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2.  When  such  power  was  granted  to  him,  but  without  designating 
the  person^  and  the  person  appointed  by  said  agent  was  notoriously 
incapable  or  insolvent. 

Whatever  is  done  by  the  substitute,  who  has  been  appointed  against 
the  prohibition  of  the  principal,  shall  be  null  and  void. 

1722.  In  the  cases  stated  in  the  two  numbers  of  the  preceding 
article,  the  principal  shall  also  have  the  right  to  enforce  his  action 
against  the  substitute. 

1723.  The  liability  of  two  or  more  agents,  even  when  they  have 
been  so  simultaneously  appointed, ,  shall  not  be  joint,  unless  it  has 
been  so  stated. 

1724.  An  agent  shall  owe  interest  for  the  sums  which  he  has  ap- 
plied to  his  own  use,  from  the  day  on  which  he  did  so,  and  of  those 
which  he  still  owes,  after  the  expiration  of  the  agency  and  from  the 
time  of  his  default. 

1725.  An  agent  who  acts  as  such  shall  not  be  personally  liable 
towards  the  persons  with  whom  he  contracted,  except  when  he  ex- 
pressly binds  himself  therefor,  or  when  he  exceeds  the  limits  of  his 
authority  without  giving  a  sufficient  notice  of  his  powers  to  said 
person. 

1726.  An  agent  shall  be  liable  not  only  for  deceit,  but  also  for  his 
negligence,  which  shall  be  judged  with  more  or  less  severity  by  the 
courts,  taking  into  consideration  whether  the  agent  has  been  paid 
for  his  services  or  not. 

CHAPTER  THIRD. 
Obligations  of  the  principal.* 

Article  1727.  A  principal  shall  comply  with  all  the  obligationB 
which  the  agent  has  contracted,  within  the  limits  of  his  power. 

A  principal  remains  liable,  in  so  far  as  the  agent  has  exceeded  his 
power,  only  when  he  expressly  or  tacitly  ratifies  the  same. 

1728,  A  principal  shall  advance  to  the  agent,  if  the  latter  asks  it, 
such  sums  as  may  be  necessary  for  the  execution  of  the  agency. 

When  the  agent  has  advanced  them,  the  principal  shall  reimburse 
him  for  the  same,  even  when  the  business  has  not  succeeded,  provided 
the  agent  be  exempt  from  blame. 

The  reimbursement  shall  comprise  the  interests  on  the  sums  ad- 
vanced, counted  from  the  day  on  which  the  advance  was  made. 

•Digesto,  book  15,  tit.  4,  law  5,  par.  1;  id.,  book  17,  laws  12,  26,  par.  6,  7, 
27,  39,  par.  3,  46;  id.,  book  46,  tit.  3,  law  66.  Codigo,  book  2,  tit.  30,  law  18; 
id.,  book  4,  tit.  36,  law  1.  Part.  6,  tit.  12,  laws  20,  21,  22,  28;  id.  7,  tit.  84,  law 
10.    Commercial  Code,  arts.  278,  298. 
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1729.  A  principal  shall  also  indemnify  the  agent  for  all  damages^ 
and  injuries  caused  to  him  in  complying  with  the  agency^  when  there* 
is  no  fault  or  imprudence  on  the  part  of  said  agent. 

1730.  An  agent  may  retain  the  things^  which  are  the  objects  of  the^ 
agency,  in  pledge,  until  the  principal  pays  the  indemnity  and  reim- 
bursement referred  to  in  the  two  preceding  articles. 

1731.  When  two  or  more  persons  have  appointed  an  agent  for  a 
business  in  common,  they  shall  remain  jointly  bound  to  the  latter 
for  all  the  eflfects  of  the  agency. 

» 

CHAPTER  FOURTH. 
Manner  of  determining  the  agency,* 

Article  1782.  Agency  is  determined : 

1.  By  revocation. 

2.  By  renunciation  of  the  agent. 

3.  By  death,  interdiction,  bankruptcy  or  insolvency  of  either  the 
principal  or  the  agent. 

Chile,  2163;  CoL  2180. 

1788.  A  principal  may,  at  his  will,  revoke  the  power  and  compel 
the  agent  to  return  the  document  in  which  the  authority  was  given. 
Col.  2191. 

1734.  When  an  agency  has  been  granted  to  contract  with  deter- 
mined persons,  the  revocation  of  the  agency  shall  not  be  to  the  injury 
of  said  persons,  unless  notice  was  given  to  them. 

1786,  The  appointment  of  a  new  agent  for  the  same  business  pro- 
duces a  revocation  of  the  preceding  power  of  attorney  from  the  day 
on  which  notice  was  given  to  the  former  agent,  without  prejudice  to 
the  provisions  of  the  preceding  article. 

Col.  2190;  Chile.  2164. 

1786.  An  agent  may  renounce  the  agency  by  giving  notice  to  the 
principal.  When  the  latter  suflEers  any  injuries  by  the  renunciation, 
he  should  be  indemnified  for  the  same  by  the  agent,  unless  the  latter 
bases  his  renunciation  on  the  impossibility  of  continuing  to  act  as  such 
without  serious  detriment  to  himself. 

1787.  Even  when  the  agent  has  renounced  the  power  for  a  jutt 
cause,  he  should  continue  acting  as  such  until  the  principal  shall  be 
able  to  take  the  necessary  steps  to  provide  therefor. 

•Digesto,  book  3,  tit.  3,  law  31,  par.  2;  id.,  book  17,  tit.  1,  law  12,  par.  6^ 
12,  par.  16,  22  to  27,  par.  3,  26,  58:  id.,  book  17,  tit.  2,  law  40.  Instituciones, 
Ixjok  3,  tit.  27,  pars.  3,  9,  10,  11.    Commercial  Code,  arts.  279,  280,  290. 
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1738.  What  has  been  done  by  the  agent,  when  he  was  not  aware 
4;hat  the  principal  was  dead,  or  of  any  other  of  the  causes  which  ter- 
minate the  agency,  shall  be  valid  and  effectual  with  regard  to  third 
•persons  who  have  contracted  with  the  agent  in  good  faith. 

Col.  2109;  Chile,  2173. 

1789,  When  the  agent  dies,  his  heirs  shall  give  notice  of  his  death 
to  the  principal,  and,  meanwhile,  adopt  the  measures  which  circmn- 
:8tances  may  require  for  the  interests  of  the  latter. 

Col.  2196;  Chile,  2170. 

TITLE  X. 

Loans. 

General  provision,'^ 

Article  1740.  By  the  contract  of  loan,  one  of  the  parties  deliyers 
to  the  other,  either  anything  not  perishable,  in  order  that  the  latter 
may  use  it  during  a  certain  time  and  return  it  to  the  former,  in  which 
case  it  is  named  cammodatunty  or  money  or  any  other  perishable  thing, 
under  the  condition  to  return  an  equal  amount  of  the  same  kind  and 
quality,  in  which  case  it  is  merely  called  a  loan. 

Commodatum  is  essentially  gratuitous. 

A  simple  loan  may  be  gratuitous,  or  made  under  a  stipulation  to 
pay  interest. 

Col.  2200;  Chile,  2174. 

CHAPTER  FIRST. 
Comtnodatum, 

SECTION  FIRST. 
Nature  of  conttnodatum,] 

Article  1741.  A  lender  (cotnodante)  retains  the  ownership  of  the 
thing  loaned.  The  borrower  (conwdatario)  acquires  the  use  of  the 
same,  but  not  its  fruits;  when  the  person  who  acquires  the  use  has  to 
pay  any  compensation,  the  agreement  shall  cease  to  be  a  commodatum. 

1742.  The  obligations  and  rights  which  grow  out  of  the  commo- 

•  Instituciones,  hook  3,  tit.  15,  par.  2.  Part.  6,  tit  l^Hw  1;  id.  6,  tit  2, 
law  1.    Commercial  Code,  art.  912. 

tDigesto,  book  13»  tit.  6,  laws  8,  9.  Recopilada,  hook  11,  tit  8,  law  1. 
Part.  3, 'tit.  14,  law  11;  id.  6,  tit  2,  law  6;  id.  6.  tit  11,  law  14 
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datum  shall  pass  to  the  heirs  of  both  contracting  parties^  unless  the 
loan  has  been  made  in  consideration  for  the  person  of  the  borrower, 
in  which  case  his  heirs  shall  not  have  the  right  to  continue  using  the 
thing  loaned. 

SECTION  SECOND. 
Obligations  of  the  borrower  (comodatario).* 

Article  1748.  The  borrower  shall  be  bound  to  pay  the  ordinary  ex- 
penses which  are  necessary  for  the  use  and  preservation  of  the  thing 
loaned. 

1744.  When  the  borrower  puts  the  thing  to  a  diflferent  use  than 
that  for  which  it  was  loaned^  or  keeps  the  same  in  his  possession  for 
a  longer  time  than  that  agreed  upon^  he  shall  be  liable  for  its  loss, 
even  when  said  loss  occurs  by  an  unforeseen  event  {vis  major). 

1746.  When  the  thing  loaned  was  delivered  under  appraisal  and 
is  lost,  even  if  it  be  by  an  unforeseen  event  (vis  major),  the  borrower 
shall  be  liable  for  its  value,  unless  there  is  a  stipulation  in  which  he 
is  expressly  exempted  from  said  liability. 

1746.  The  borrower  shall  not  be  liable  for  the  wear  and  tear  caused 
to  the  thing  loaned  only  on  account  of  its  use  and  without  fault  on 
his  part. 

1747.  A  borrower  shall  not  retain  the  thing  loaned  under  the  pre- 
text that  the  lender  owes  him  something,  even  if  it  is  on  account  of 
expenses. 

Col.  2207. 

1748.  All  the  borrowers  to  whom  the  thing  is  jointly  loaned  shall 
be  jointly  liable  for  the  same,  according  to  the  provisions  of  this 
section. 

SECTION  THIED. 
Obligatiofts  of  the  lender  (comodante).\ 

Article  1749.  A  lender  cannot  claim  the  thing  loaned,  except  after 
the  termination  of  the  use  for  which  it  was  loaned.  Nevertheless, 
when,  previous  to  such  term,  the  lender  has  an  urgent  necessity  for 
the  same,  he  may  claim  its  restitution. 

Col.  2205;  Chile.  2180. 

•Digest©,  book  13,  tit.  6,  laws  5,  par.  3,  4,  7,  18,  par.  2.    Part.  5,  tit.  2,  laws 
3,  6,  7,  9.    CodiRO,  book  4,  tit.  23,  law  4. 
tPart.  5,  tit.  2,  law  9. 
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1750.  When  the  duration  of  the  commodatum  has  not  been  etipn- 
lated,  nor  the  use  to  which  the  thing  loaned  was  to  be  destined,  and 
the  latter  does  not  appear  determined  by  the  customs  of  the  land,  the 
lender  may  claim  it  at  his  will. 

In  case  of  doubt,  the  burden  of  proof  falls  upon  the  borrower. 

1751.  The  lender  shall  pay  the  eztvaordinary  expenses,  caused  dur- 
ing the  contract  for  the  preservation  of  the  thing  loaned,  provided  that 
the  borrower  gives  notice  of  the  same  before  making  them,  unless 
when  they  are  so  urgent  that  the  answer  to  the  notice  cannot  be 
waited  for  without  risk. 

Col.  2216;  Chile,  2191. 

1752.  A  lender,  who,  knowing  the  vices  of  the  thing  loaned,  has 
not  given  notice  thereof  to  the  borrower,  shall  be  liable  to  the  same 
for  the  damages  which  he  may  have  suffered  on  that  account. 

CHAPTER  SECOND. 

Simple  loan* 

Article  1758.  A  person  who  receives  money  or  any  other  perishable 
thing  on  loan  acquires  its  ownership,  and  is  bound  to  retiim  to  the 
creditor  an  equal  amount  of  the  same  kind  and  quality. 

1754.  The  obligations  of  a  person  who  takes  money  on  loan  shall 
be  governed  by  the  provisions  of  article  1170  of  this  Code. 

When  what  has  been  loaned  is  some  other  perishable  thing,  or  a 
quantity  of  metal,  not  in  coin,  the  debtor  owes  a  quantity,  equal  to 
the  one  received,  and  of  the  same  kind  and  quality,  although  it  may 
have  suffered  a  change  in  its  value. 

1755.  Interests  shall  only  be  owed  when  they  have  been  expressly 
stipulated. 

1756.  A  borrower,  who  has  paid  interests  without  it  being  stipu- 
lated, cannot  claim  them  nor  impute  them  to  the  capital. 

1757.  Pawn  shops  shall  besides  be  subject  to'  the  ordinances  re- 
lating to  them. 

•  Digeato,  book  12,  tit.  1,  law  12.  Part.  6,  tit.  1,  law  2.  Penal  Code«  arti. 
659,  560. 
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TITLE  XL 

Deposit. 

CHAPTEB  FIRST. 

Deposits  in  general  and  different  kinds  thereof.* 

Article  1768.  A  deposit  is  constitnted  when  a  person  receives  a 
thing  belonging  to  another  under  the  obligation  of  keeping  and  re- 
turning the  same. 

Col.  2236;  Chile,  2211. 

1769.  A  deposit  may  be  judicially  or  extrajudicially  constituted. 

CHAPTER  SECOND. 
Deposits  properly  speaking. 

SECTION  FIRST. 

Nature  and  essence  of  the  contract  of  deposit. \ 

Article  1760.  Deposit  is  a  gratuitous  contract,  unless  the  contrary 
is  siipiilated. 

Col.  2244;  Chile«  2219. 

1781.  Personal  property  only  shall  be  an  object  of  deposit. 
1762.  Extrajudicial  deposit  is  either  necessary  or  voluntary. 

SECTION  SECOND. 
Voluntary  deposit.X 

Article  1763.  Voluntary  deposit  is  that  in  which  the  delivery  is 
made  by  the  will  of  the  depositor.  The  deposit  may  be  eflfected  by  two 
or  more  persons  who  believe  themselves  to  have  a  right  to  the  thing 
deposited  in  the  hands  of  a  third  person  who  shall^  in  proper  cases, 
deliver  said  thing  to  the  party  to  whom  it  belongs. 

*Dige8to,  book  16,  tit.  3,  law  1.  Part.  3,  tit.  9.  Commercial  Code,  arts. 
306.  606. 

t  Digesto,  book  16,  tit.  3,  law  1,  par.  1,  8.  Fuero  Real,  book  3,  tit.  16. 
Fuero  Juxgo,  book  5,  tit.  6.    Part.  6,  tit.  3,  laws  1,  2. 

tDigesto,  book  12,  tit.  6,  law  14;  id.,  book  16,  law  1,  par.  16.  Instituciones, 
book  1,  tit.  21.    Part.  6,  tit.  16,  law  17;  id.  7,  tit.  34,  law  17. 
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1764«  When  a  person  able  to  contract  accepts  the  deposit  made  by 
another  who  is  incapable,  the  former  remains  bound  to  all  the  obli- 
gations of  a  depositary,  and  may  be  compelled  to  return  it  by  the 
guardian,  curator  or  administrator  of  the  person  who  made  Ihe  de- 
posit or  by  the  same  person,  if  he  becomes  capable. 

1765.  When  the  deposit  has  been  made  by  a  capable  person,  in  the 
hands  of  another  who  is  incapable,  the  depositor  shall  only  have  the 
action  to  revindicate  the  thing  deposited  as  long  as  it  remains  in  the 
hands  of  the  depositary,  or  to  oblige  the  latter  to  pay  him  the  sum 
by  which  he  may  have  profited  on  account  of  the  thing  or  its  price. 

SECTION  THIRD. 
Obligations  of  the  depositary* 

Article  1766.  A  depositary  is  bound  to  keep  the  thing,  and,  when 
required,  to  return  it  to  the  depositor  or  person  holding  rights  under 
the  same,  or  to  the  person  who  has  been  designated  in  the  contract. 
His  liability,  with  regard  to  the  keeping  and  loss  of  the  thing,  shall 
be  governed  by  the  provisions  of  title  first  of  this  book. 

1767.  A  depositary  shall  not  make  use  of  the  thing  deposited  with- 
out the  express  permission  of  the  depositor. 

Otherwise  he  shall  be  liable  for  damages  and  injuries. 

1768.  When  the  depositary  has  permission  to  serve  himself  or 
make  use  of  the  thing  deposited,  the  contract  loses  the  character  of 
deposit  and  becomes  a  loan  or  a  commodatum. 

Such  permission  shall  not  be  presumed,  and  its  existence  must  be 
proven. 

1769.  When  the  deposit  is  delivered  closed  and  sealed,  the  depos- 
itary shall  return  it  in  the  same  condition  and  he  shall  be  liable  for 
damages  and  injuries  when  the  seal  or  lock  has  been  broken  by  hia 
fault. 

Such  depositary  is  presumed  to  be  culpable,  unless  the  contrary  is 
proven. 

With  regard  to  the  value  of  the  thing  deposited,  the  statement  of 
the  depositor  shall  be  admitted,  when  the  forcible  opening  is  charge- 
able to  the  depositary,  unless  there  is  proof  to  the  contrary. 

1770.  The  thing  deposited  shall  be  returned  with  all  its  proceeds 
and  accretions. 


♦Digesto,  book  12,  tit.  1,  law  10;  id.,  book  16,  tit.  3,  laws  1,  pars.  6,  36,  39, 
2,  par.  46,  6,  pars.  2,  12,  24,  29,  par.  1,  31,  pars.  1,  44,  46;  id.,  book  19,  tit.  2, 
law  31;  id.,  book  47,  tit.  2,  law  61,  par.  5.  Instituciones,  book  3,  tit.  14,  par.  3. 
Part.  6,  tit.  3,  laws  2,  3,  5,  68.  Fuero  Real,  book  3,  tit.  5,  law  5.  Ck>ininercial 
Code,  arts.  306,  307. 
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When  the  deposit  consists  of  money,  the  provisions  in  regard  to 
agents^  set  forth  in  article  1724,  shall  be  applied  to  the  depositary. 

1771.  The  depositary  cannot  force  the  depositor  to  prove  that  he 
is  the  ovnier  of  the  thing  deposited. 

Nevertheless,  if  he  discovers  that  the  thing  has  been  stolen  and 
who  is  the  true  owner,  he  shall  give  notice  of  its  deposit  to  the  latter. 

When  the  owner,  notwithstanding  said  notice,  does  not  claim  it 
within  the  term  of  one  month  the  depositary  shall  be  free  from  any 
liability  by  returning  the  thing  deposited  to  the  person  from  whom 
he  received  it. 

1772.  When  there  are  two  or  more  depositors  and  they  are  not 
joint  and  the  thing  can  be  divided,  each  one  of  them  can  ask  for  his 
part  only. 

When  they  are  joint  depositors  or  the  thing  does  not  admit  of 
division,  the  provisions  of  articles  1141  and  1142  of  this  Code,  shall 
rule. 

1773.  When  the  depositor  loses  his  capacity  to  contract  after  hav- 
ing made  the  deposit,  the  latter  cannot  be  returned,  except  to  the 
persons  who  have  the  management  of  the  property  and  rights  of  the 
depositor. 

1774.  When,  on  making  the  deposit,  a  place  is  designated  for  the 
return  of  the  thing  deposited,  the  depositary  should  take  it  to  such 
place,  but  the  expense  caused  by  the  conveyance  shall  be  chargeable 
to  the  depositor. 

When  a  place  has  not  been  designated  for  the  return  thereof,  it 
shall  be  made  at  the  place  where  the  thing  deposited  is,  even  when 
it  is  not  the  same  place  where  the  deposit  was  made,  provided  that 
malice  on  the  part  of  the  depositary  has  not  intervened. 

1776.  The  deposit  shall  be  restored  to  the  depositor,  when  he 
claims  it,  even  though  a  term  or  specified  time  for  such  return  has 
been  fixed  in  the  contract. 

This  disposition  shall  not  be  observed  when  the  deposit  has  been 
judicially  seized  or  attached  in  the  hands  of  the  depositary,  or  when 
the  latter  has  been  notified  of  the  opposition  of  a  third  party  to  the 
return  or  to  the  transfer  of  the  thing  deposited. 

1776,  The  depositary,  who  has  just  motives  for  not  keeping  the- 
deposit,  may,  even  before  the  term  designated,  return  it  to  the  de- 
positor, and  if  the  latter  refuses  it,  he  may  obtain  its  consignation 
from  the  Judge. 

1777,  The  depositary,  who  has  lost  the  thing  deposited  through  an 
act  of  Qod  (vis  major)  and  received  another  in  its  place,  shall  be 
bound  to  deliver  the  latter  thing  to  the  depositor. 
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1778.  An  heir  of  the  depositor  who^  in  good  faith,  has  sold  the 
thing,  which  he  did  not  know  was  deposited,  shall  only  be  bound  to 
letum  the  price  which  he  may  have  received  or  to  assign  his  actions 
against  the  purchaser  in  case  the  price  has  not  been  paid  to  him. 

SECTION  FOURTH. 
Obligations  of  the  depositor* 

Article  1779.  A  depositor  is  bound  to  reimburse  the  depositary  for 
the  expenses  incurred  by  the  latter  in  the  preservation  of  the  thing  de- 
posited, and  to  indemnify  him  for  all  the  injuries  which  may  have 
been  caused  to  him  on  account  of  the  deposit. 

1780«  The  depositary  may  retain  the  thing  deposited  in  pledge 
until  the  total  payment  of  what  is  due  him  on  account  of  the  deposit. 

SECTION  FIFTH. 

Necessary  deposit.^ 

Article  1781.  A  deposit  shall  be  necessary: 

1.  When  made  in  compliance  with  a  legal  obligation. 

2.  When  made  on  account  of  any  calamity,  such  as  fire,  ruin,  pil- 
lage, shipwreck  or  any  other  similar  cases. 

1782,  A  deposit,  comprised  in  the  first  number  of  the  preceding 
article,  shall  be  governed  by  the  provisions  of  the  law  which  estab- 
lishes it,  and,  default  of  the  same,  by  those  of  voluntary  deposit. 

Those  comprised  in  the  second  number  shall  be  governed  by  the 
rules  of  voluntary  deposit. 

1788.  The  deposit  of  effects,  made  by  travellers,  in  inns  or  hostel- 
ries,  shall  also  be  considered  a  necessary  one. 

The  keepers  of  inns  and  hostelries  shall  be  liable  for  them  as  such 
depositaries,  provided  that  notice  thereof  has  been  given  to  them  or 
to  their  clerks,  and  that  the  travellers  on  their  part  observe  the  pre- 
cautions which  said  innkeepers  or  their  substitutes  may  have  about 
the  care  and  watchfulness  over  such  effects. 

1784.  The  liability  to  which  the  preceding  article  refers  shall  com- 
prise damages  to  the  goods  of  travellers,  caused  by  servants  or  clerks 
of  the  keepers  of  inns  or  hostelries  as  well  as  by  strangers,  but  not 
for  those  arising  from  robbery  or  which  may  be  caused  by  any  other 
case  of  vis  major. 

•  DigeBto,  book  18,  tit.  3,  laws  6,  8,  23.    Part.  6,  tit.  3,  law  10. 
t  Digesto,  book  4,  tit.  9,  law  1,  pars.  1,  5,  7.    Part.  6,  tit.  3,  laws  1,  8;  id.  6, 
tit.  8,  law  26.    Penal  Code,  arts.  20,  546,  548. 
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CHAPTER  THIRD. 
Sequestration.  * 

Article  1785,  A  judicial  deposit  or  sequestration  takes  place  when 
a  seizure  or  placing  in  security  of  property  in  litigation  is  decreed. 

1786.  Personal  as  well  as  real  property  may  be  subject  to  seques- 
tration. 

1787.  A  depositary  of  the  property  or  things  sequestrated  shall 
not  be  released  from  his  charge^  until  the  controversy  which  caused 
it  is  ended^  unless  the  Judge  orders  it  on  account  of  the  consent  of 
all  the  persons  interested^  or  for  any  other  lawful  cause. 

1788.  A  depositary  of  property  sequestrated  is  bound  in  respect 
to  the  same  to  comply  with  all  the  obligations  of  a  good  father  of  a 
family. 

1789.  Judicial  sequestration  shall  be  governed  by  the  provisions 
of  the  Law  of  Civil  Procedure  in  whatever  is  not  provided  for  in  this 
Code. 

TITLE  XII. 
Aleatory  or  hazardous  (contingent)  contracts. 

CHAPTER  FIRST. 

General  provision. 

Article  1790,  By  an  aleatory  contract,  one  of  the  parties  binds 
himself,  or  both  reciprocally  bind  themselves  to  give  or  do  something 
as  an  equivalent  for  what  the  other  party  has  to  give  or  to  Tdo,  in  case 
of  the  happening  of  an  event  which  is  uncertain  or  is  to  happen  at  an 
undetermined  time. 

CHAPTER  SECOND. 

Contract  of   insurance.] 

Article  1791.  A  contract  of  insurance  is  one  by  which  the  in- 
surer is  liable  for  the  fortuitous  damages  which  may  occur  to  the 
personal  or  real  property  insured,  in  consideration  of  a  certain  price, 
which  may  be  freely  fixed  by  the  parties. 

1792.  Two  or  more  proprietors  may  mutually  insure  against  for- 
tuitous damages  which  may  happen  to  their  respective  properties. 
This  contract  is  called  mutual  insurance,  and,  when  it  has  not  been 
otherwise  stipulated,  it  is  understood  that  the  indemnity  for  such 

•Part.  3,  tit.  9;  id.  3,  tit.  9,  law  2. 

tDigesto,  book  22,  tit.  2.  Codigo,  book  4,  tit.  33.  Commercial  Code,  arts. 
380  to  438,  783  to  805. 
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damages  shall  be  paid  by  all  the  contracting  parties  in  proportion  to 
the  value  of  the  property  which  each  one  has  insured. 

1793.  A  contract  of  insurance  shall  be  made  in  a  public  or  private 
instrument  signed  by  the  contracting  parties. 

1794.  Said  instrument  shall  specify: 

1.  The  designation  and  situation  of  the  things  insured  and  their 
value. 

2.  The  classes  of  risks  for  which  indemnification  is  stipulated. 

3.  The  day  and  hour  on  which  the  effects  of  the  contract  commence 
and  end. 

4.  All  the  other  conditions  to  which  the  contracting  parties  have 
agreed. 

1796.  The  contract  shall  not  be  effectual  as  to  the  part  in  which 
the  sum  of  the  insurance  exceeds  the  value  of  the  thing  insured,  and 
only  one  insurance  can  be  collected  for  the  whole  value  of  the  same. 

When  two  or  more  contracts  of  insurance  exist  in  respect  to  the 
same  object,  each  insurer  shall  be  liable  for  the  damage,  in  propor- 
tion to  the  capital  which  he  has  insured,  until  the  total  value  of  the 
thing  insured  has  been  paid  in  full  by  them. 

1796,  When  the  damage  occurs,  the  insured  must  give  notice  of 
the  same  to  the  insurer  and  all  the  other  persons  concerned,  within 
the  term  agreed  to;  and,  in  default  of  the  same,  within  twenty-four 
hours  to  be  counted  from  the  time  the  insured  had  knowledge  of  the 
loss.     When  he  fails  to  do  so,  he  shall  have  no  action  against  them. 

1797.  A  contract  shall  be  null  when,  at  the  time  it.  was  made^  the 
insured  knew  that  the  damage,  which  was  the  object  of  the  same,  had 
occurred,  or  when  the  insurer  knew  that  the  property  insured  was 
already  free  from  said  danger. 

CHAPTER  THIRD. 
Gaming  and  betting,* 

Article  1798.  The  law  does  not  give  any  action  to  claim  what  is 
won  in  a  game  of  chance,  luck  or  hazard,  but  the  person  who  loses 
cannot  recover  what  he  has  voluntarily  paid,  unless  fraud  has  inter- 
vened, or  he  is  a  minor  or  incapacitated  to  administer  his  property. 

1799.  The  provisions  of  the  preceding  article  in  regard  to  gambling 
are  also  applicable  to  betting. 

Bets  which  have  analogy  with  prohibited  games  are  considered  as 
prohibited.  ^^ 

*Dige8to,  book  11,  tit.  5,  laws  1,  2,  3,  4;  id.,  book  19,  tit.  6,  law  17,  par.  6; 
id.,  book  44,  tit.  5,  law  2.  Codigo,  book  3,  tit.  43,  laws  1,  3.  Nov.  Recop., 
book  12,  tit.  23,  law  15,  art.  6.  Recopilada,  book  12,  tit.  33,  law  15.  Penal 
Code,  arts.  358  to  360. 
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1800.  Games  which  contribute  to  the  exercise  of  the  body^  as  those 
whose  object  is  to  acquire  skill  in  the  management  of  arms,  and  races 
on  foot  or  horseback,  by  vehicles,  ball  games,  and  others  of  an  analo- 
gous nature  are  not  considered  prohibited. 

1801.  A  person  who  loses  in  a  game  or  a  bet  which  is  not  pro- 
hibited shall  be  civilly  liable  therefor. 

Nevertheless,  judicial  authority  may,  either  not  consider  the  claim 
when  the  sum  which  was  wagered  in  the  game  or  bet  is  excessive,  or 
such  authority  may  reduce  the  obligation  to  the  extent  it  exceeds 
the  customs  of  a  good  father  of  a  family. 

CHAPTEE  FOUETH. 

Annuities  for  life. 

Article  1802.  An  aleatory  contract  of  annuity  binds  the  debtor  to 
pay  a  pension  or  annual  sum  to  one  or  more  specified  persons,  during 
their  lives,  for  a  capital  in  personal  or  real  property,  the  ownership 
of  which  is  at  once  transferred  to  such  debtor  with  the  liability  of 
paying  such  pension. 

1803.  An  annuity  may  be  constituted  on  the  life  of  the  person  who 
gives  the  capital,  on  that  of  a  third  person,  or  on  that  of  several 
persons. 

It  may  also  be  constituted  in  behalf  of  the  person  or  persons  for 
whose  life  it  is  agreed,  or  in  behalf  of  another  or  other  different 
persons. 

1804.  An  annuity  constituted  on  the  life  of  persons  dead,  at  the 
time  of  making  the  contract,  or  who,  at  the  same  time,  is  suffering 
from  disease  which  may  cause  his  death,  within  twenty  days  next 
following  that  date,  is  null  and  void. 

1806.  Default  in  pajrment  of  pensions  due  does  not  authorize  the 
receiver  of  the  life  annuity  to  exact  the  reimbursement  of  the  cap- 
ital, nor  to  re-enter  the  possession  of  the  tenement  alienated;  he 
shall  only  have  the  right  to  judicially  claim  the  payment  of  the  pen- 
sions in  arrears,  and  security  for  future  ones. 

1806.  Annuity,  corresponding  to  the  year  in  which  the  person 
who  enjoys  it  dies,  shall  be  paid  in  proportion  to  the  days  which  he 
has  lived;  when  it  must  be  paid  in  installments  in  advance,  the  total 
amount  for  such  a  term,  which  began  to  run  during  his  life,  shall  be 
paid. 

1807.  A  person,  who  by  gratuitous  title  constitutes  an  annuity  on 
his  property,  may  dispose,  at  the  time  of  the  execution  of  the  contract, 
that  said  annuity  shall  not  be  subject  to  attachments  for  debts  of  the 
annuitant. 
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1808,  Annuity  cannot  be  claimed  without  proying  the  existence  of 
the  person  on  whose  life  it  was  constituted. 

TITLE  XIII. 
Compromises  and  arbitrations. 

CHAPTER  FIRST. 

Compromises.* 

Article  1809-  Compromise  is  a  contract  by.  which  each  one  of  the 
parties  by  giving,  promising,  or  retaining  something  avoids  the  provo- 
cation of  a  suit^  or  puts  an  end  to  the  one  that  has  already  been  in- 
stituted. 

1810,  A  guardian  cannot  compromise  the  right  of  a  person  who  is 
under  guardianship,  except  in  the  manner  prescribed  in  'So.  12  of 
article  269,  and  in  article  274  of  the  present  Code. 

The  father,  and,  in  certain  cases,  the  mother,  may  compromise  in 
regard  to  the  property  and  rights  of  the  child  who  is  imder  their 
power,  but  if  the  value  of  the  object  about  which  the  compromise  is 
made  exceeds  two  thousand  pesetas,  it  shall  not  be  effective  without 
judicial  approval. 

1811.  Neither  the  husband  nor  the  wife  can  compromise  in  regard 
to  dotal  property  and  rights,  except  in  the  cases  and  with  the  formali- 
ties provided  for  alienating  or  incumbering  the  same. 

181S.  Corporations  which  have  a  juridical  personality  can  only 
make  compromises  in  the  manner  and  with  the  requisites  necessary 
for  alienating  their  property. 

1818.  A  civil  action  arising  from  a  crime  may  be  compromised; 
but  the  public  action  for  the  imposition  of  the  legal  penalty  shall  not 
be  extinguished  thereby. 

1814.  No  compromises  can  be  made  in  regard  to  the  civil  status 
of  persons,  neither  in  regard  to  matrimonial  questions,  nor  about 
future  support. 

1815.  A  compromise  shall  only  embrace  the  objects  specifically  set 
forth  in  the  same,  or  those  which  by  a  necessary  induction  from  its 
words  must  be  considered  embraced  therein. 

A  general  renunciation  of  rights  shall  be  understood  as  including 
only  those  which  have  relation  with  the  question  about  which  the 

compromise  has  been  made. 

■       ■      ■■■  I    .1. 1      II        .1        . 

*  DigeHto,  book  2,  tit.  14,  law  35;  id.,  book  2,  tit.  15,  laws  1,  6,  7,  8,  9,  par.  1 ; 
id.  book  12.  tit.  6,  law  2,  par.  1.  Codigo,  book  2,  tit.  4,  laws  12,  13,  19,  20,  SB, 
42;  id.,  book  7,  tit.  62,  law  4.  Part.  3,  tit.  4,  law  24;  id.  3,  tit.  22,  law  19; 
id.  5,  tit.  14.  law  34;  id.  6,  tit.  1,  law  22;  id.  6,  tit.  2,  law  1.  Law  of  ayil 
Procedure,  arts.  476,  487,  1306,  1313,  1389,  2025.    Penal  Code,  art.  24. 
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1816,  A  compromise  has^  as  among  the  parties,  the  same  authority 
a  final  judgment^  but  summary  proceedings  shall  not  be  taken^ 

except  when  they  are  in  compliance  with  a  judicial  compromise. 

1817,  A  compromise^  in  which  error,  deceit^  violence,  or  forgery  of 
documents  intervenes^  shall  be  subject  to  the  provisions  of  article 
1265  of  this  Code. 

Nevertheless,  one  of  the  parties  shall  not  oppose  an  error  of  fact 
against  the  other,  when,  on  account  of  a  compromise,  the  latter  has 
withdrawn  from  a  suit  already  begun. 

1818.  The  discovery  of  new  documents  is  not  a  cause  for  annulling 
or  rescinding  a  compromise,  unless  bad  faith  has  been  shown. 

1819.  When  a  suit  has  been  decided  by  a  final  sentence  and  a  com- 
promise about  the  same  has  been  made,  because  one  of  the  parties 
interested  did  not  know  about  the  existence  of  such  a  final  sentence, 
said  party  may  ask  that  the  compromise  be  rescinded. 

Ignorance  of  a  revocable  sentence  is  not  a  cause  for  contesting  a 
compromise. 

CHAPTER  SECOND. 
Arbitraiion,* 

Article  1820.  The  same  persons  who  can  compromise  may  also  sub* 
mit  their  contentions  to  a  third  party  for  decision. 

1821.  The  provisions  of  the  preceding  chapter  about  compromises 
are  applicable  to  arbitrations.  With  regard  to  the  form  of  procedure 
in  arbitrations  and  as  to  the  extent  and  effects  of  the  same,  the  pro- 
visions of  the  Law  of  Civil  Procedure  shall  be  observed. 

TITLE  XIV. 
Security. 

CHAPTER  FIEST. 
Nature  and  extent  of  security, \ 

Article  1822.  By  security  a  person  binds  himself  to  pay  or  to  com- 
ply with  some  obligation  for  a  third  party  in  case  the  latter  fails  to 
do  so. 


♦  Difiresto,  book  4,  tit.  8,  law  27,  par.  6.  Part.  8,  tit.  4,  law  26.  Recopilada, 
book  11,  tit.  17,  law  4.    T^w  of  Civil  Procedure,  book  2,  tit  5. 

fDigesto,  book  2,  tit.  8,  laws  2,  8,  pars.  1,  2;  id.,  book  9,  tit.  2,  law  13; 
id.,  book  36,  tit.  4,  law  4;  id.,  book  17,  tit.  1,  law  6,  pars.  1,  2,  18,  20,  pars. 
1,  40;  id.,  book  46,  tit.  1,  laws  1,  2,  3,  4,  6,  8,  par.  6,  6,  12,  27,  pars.  3,  4,  66,  last 

gar.,  67.  Institudones,  book  3,  tit.  21,  par.  1,  6;  id.,  book  4,  tit.  7,  par.  7. 
odigo,  book  8,  tit.  42,  law  2.  Part.  6,  tit.  1,  laws  4,  6,  6;  id.  6,  tit.  12,  laws 
1,  6,  6,  7,  12«  13.  Commercial  Code,  art.  440.  Fuero  Real,  book  3.  tit.  18, 
law   1. 
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When  the  surety  binds  himself  jointly  with  the  principal  debtor^ 
the  provisions  of  section  fourth^  chapter  third,  title  first  of  this  book 
shall  be  observed. 

1888.  Security  may  be  conventional^  legal  or  judicial,  gratuitous,  or 
under  an  onerous  title. 

It  may  also  be  constituted,  not  only  in  behalf  of  the  principal 
debtor,  but  in  behalf  of  another  surety,  either  with  the  consent, 
ignorance,  and  even  against  the  opposition  of  the  latter. 

1824.  Security  cannot  exist  without  a  valid  obligation. 

Nevertheless,  an  obligation,  the  nullity  of  which  may  be  claimed  by 
virtue  of  an  exception  purely  personal  on  the  part  of  the  obligee,  as 
that  of  minority,  may  be  the  subject  of  security. 

From  the  provisions  of  the  preceding  paragraph  is  excepted  the 
case  in  which  a  loan  is  made  to  a  minor,  not  emancipated. 

1826.  Security  may  also  be  given  as  a  guaranty  for  future  debts, 
the  amount  of  which  is  not  yet  known,  but  no  claim  shall  be  instituted 
against  the  surety  imtil  the  debt  is  liquid. 

1826.  A  surety  may  bind  himself  to  less,  but  not  more  than  the 
principal  debtor,  as  to  quantity  as  well  as  to  the  oppressiveness  of  the 
conditions. 

When  he  binds  himself  for  more,  his  obligation  shall  be  reduced 
to  the  same  limits  as  that  of  the  debtor. 

1827.  Security  shall  not  be  presumed,  it  must  be  express  and  shall 
not  be  extended  farther  than  that  specified  therein. 

When  it  is  simple  and  indefinite,  it  shall  comprise  not  only  the 
principal  obligation,  but  all  its  accessories,  including  the  expenses  of 
the  suit,  it  being  understood  in  regard  to  the  latter  that  the  surety 
shall  only  be  liable  for  those  incurred,  after  he  has  been  asked  to  pay. 

1828.  A  party  who  is  bound  to  give  security  shall  present  a  person 
having  capacity  to  bind  himself  and  with  sufficient  property  to  answer 
for  the  obligation  which  he  guarantees.  The  surety  shall  be  under- 
stood as  submitting  himself  to  the  jurisdiction  of  the  judge  of  the 
place  where  this  obligation  is  to  be  fulfilled. 

1829.  When  the  surety  becomes  insolvent,  the  creditor  may  require 
another  who  may  have  all  the  qualifications  set  forth  in  the  preceding 
article. 

The  case  is  excepted  where  the  creditor  has  required  and  stipulated 
that  a  specified  person  should  be  the  surety. 
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CHAPTER^  SECOND. 
Effects  of  security. 

SECTION  FIRST. 

Effects  of  security  between  surety  and  creditor J^ 

Article  1830.  A  surety  cannot  be  compelled  to  pay  a  creditor,  until 
a  levy  has  been  previously  made  upon  all  the  property  of  the  debtor. 

1831.  A  levy  shall  not  be  made: 

1.  When  the  surety  has  expressly  renounced  it. 

2.  When  he  has  jointly  bound  himself  with  the  debtor. 

3.  In  case  of  bankruptcy  or  general  assignment  of  the  debtor. 

4.  When  the  debtor  cannot  be  judicially  sued  within  the  Kingdom. 

1832.  In  order  that  the  surety  may  avail  himself  of  the  benefit  of  a 
levy,  he  must  set  it  up  against  the  creditor,  as  soon  as  the  latter 
Bummons  the  former  for  payment,  and  points  out  the  property  of 
the  debtor  to  him,  which  can  be  sold  within  Spanish  territory  and 
which  is  sufficient  to  cover  the  amount  of  the  debt. 

1833.  When  the  surety  has  fulfilled  all  the  conditions  of  the  pre- 
ceding article,  the  creditor  who  is  negligent  in  making  a  levy  upon 
the  propei:ty,  pointed  out  to  him,  shall  be  liable,  to  the  extent  of  the 
value  of  said  property,  for  the  insolvency  of  the  debtor,  resulting  from 
said  negligence. 

1834.  A  creditor  may  summon  the  surety,  when  he  institutes  the 
claim  against  the  principal  debtor,  but  the  benefit  of  a  levy  shall 
always  be  eflEective,  even  when  a  sentence  is  rendered  against  both  of 
them. 

1836.  A  compromise  made  by  a  surety  with  a  creditor  shall  have  no 
effect  in  respect  to  the  principal  debtor. 

That  made  by  the  latter  shall  neither  be  of  any  effect  in  respect 
to  a  surety  against  his  will. 

1836.  A  surety  of  a  surety  enjoys  the  benefit  of  a  levy  both  with 
respect  to  the  surety  and  to  the  principal  debtor. 

1837,  When  there  are  several  sureties  but  only  one  debtor  for  the 
same  debt,  the  obligation  to  answer  for  it  shall  be  divided  among 
them  all.  The  creditor  can  only  claim  from  each  surety  the  corre- 
sponding portion  which  he  has  to  pay,  unless  the  solidarity  has  been 
expressly  stipulated. 

*Dige8to,  book  46,  tit.  1,  law  27,  pars.  1  to  4.  Institucionea,  book  3,  tit.  21, 
par.  4.  Codigo,  book  2,  tit.  3,  last  law,  No.  1.  Novela,  4,  chap.  1.  Part.  5, 
tit  12,  laws  3,  8,  9,  Nos.  4,  10. 
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The  benefit  of  division  against  the  co-sureties  ceases  in  the  same 
cases  and  for  the  same  causes  as  that  for  levy  against  the  principal 
debtor. 

SECTION  SECOND. 

Effects  of  security  between  the  debtor  and  the  surety.* 

Article  1838,  A  surety  who  pays  for  a  debtor  shall  be  indemnified 
by  the  latter. 

Such  indemnity  comprises : 

1.  The  total  amount  of  the  debt. 

2.  Legal  interest  on  the  same  from  the  day  on  which  the  payment, 
was  made  known  to  the  debtor^  even  when  it  did  not  produce  interest 
for  the  creditor. 

3.  The  expenses  caused  to  the  surety  after  the  latter  has  given 
notice  to  the  debtor  that  he  has  been  required  to  pay. 

4.  Damages  and  injuries,  when  proper. 

The  provision  of  this  article  shall  be  effective,  even  when  the 
security  has  been  given  without  knowledge  of  the  debtor. 

1839.  By  virtue  of  such  payment  the  surety  is  subrogated  in  all 
the  rights  which  the  creditor  had  against  the  debtor. 

When  the  surety  has  compromised  with  the  creditor,  he  shall  not 
ask  from  the  debtor  more  than  that  which  he  has  really  paid. 

1840.  When  the  surety  pays  without  giving  notice  to  the  debtor, 
the  latter  may  make  use  against  the  former  of  all  the  exceptions  which 
he  could  have  set  up  against  the  creditor,  at  the  time  of  making  the 
pajrment. 

1841.  When  the  debt  is  for  a  term  and  the  surety  pays  before  the 
expiration,  he  cannot  require  the  debtor  to  reimburse  him  until  such 
term  has  expired. 

1842«  When  the  surety  has  paid  without  giving  notice  to  the  debtor, 
and  the  latter,  not  having  knowledge  of  the  payment,  also  pays  it,  the 
former  has  no  remedy  against  the  debtor. 

1843r  The  surety,  even  before  paying,  may  proceed  against  the 
principal  debtor: 

1.  When  he  is  judicially  sued  for  the  payment. 

2.  In  case  of  bankruptcy,  general  assignment  of  property,  or 
insolvency. 

3.  When  the  debtor  has  bound  himself  to  relieve  him  from  the 
security  within  a  specified  term,  and  this  term  has  expired. 

*  Digesto,  book  17,  tit.  1,  laws  22,  par.  1,  20,  par.  3,  38,  56;  id.,  book  45,  tit 
1,  law  4.  Tnntitiiciones,  book  3,  tit.  21,  par.  6.  Codigo,  book  4,  tit.  35,  law 
10.    Part.  5,  tit.  12,  laws  11,  12,  14,  15,  16. 
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4.  When  the  debt  has  become  exigible  because  the  term  in  which 
it  should  have  been  paid  has  elapsed. 

5.  At  the  end  of  ten  years,  when  the  principal  obligation  has  not 
a  fixed  term  for  its  expiration,  xmless  it  be  of  such  a  nature  that  it 
Cannot  be  extinguished  except  in  a  term  longer  than  ten  years. 

In  all  these  cases,  the  action  of  the  surety  tends  to  obtain  his 
release  from  the  security  or  a  guaranty  to  defend  him  against  any 
proceedings  of  the  creditor  and  from  the  danger  of  insolvency  of  tho 
debtor. 

SECTION  THIED.  . 

Effects  of  security  amongst  the  co-sureties."^ 

Article  1844.  When  there  are  two  or  more  sureties  for  the  same 
debtor  and  for  the  same  debt,  the  one  who  has  paid  it  may  claim  from 
each  of  the  others  the  portion  which  he  or  they  should  proportionally 
have  paid. 

If  any  one  of  them  is  insolvent,  his  portion  shall  be  paid  by  all  in 
the  same  proportion. 

In  order  that  the  provision  of  this  article  be  applicable,  the  pay- 
ment must  have  been  made  by  virtue  of  a  judicial  demand,  or  when 
the  principal  debtor  has  made  a  general  assignment,  or  is  a  bankrupt. 

1845.  In  the  case  of  the  preceding  article,  the  co-sureties  may  set 
up  against  the  one  who  paid,  the  same  exceptions  which  would  have 
corresponded  to  the  principal  debtor  against  the  creditor,  and  which 
are  not  ptirely  personal  on  the  part  of  the  same  debtor. 

1846.  A  surety  for  a  surety  (subfiador),  in  case  of  the  insolvency 
of  the  surety  for  whom  he  bound  himself,  remains  liable  to  the  co- 
sureties in  the  same  terms  as  the  surety  was  boimd. 

CHAPTEE  THIED. 
Extinguishment  of  security,^ 

Article  1847-  The  obligations  of  a  surety  shall  expire  at  the  same 
time  as  that  of  the  debtor,  and  for  the  same  causes  as  all  other 
obligations. 


•  Digesto,  book  49,  tit.  1,  laws  17,  36,  39.  Codigo,  book  8,  tit.  42,  laws  2, 
11, 16.    Part.  6,  tit.  12,  law  11. 

tDige«?to,  book  5,  tit.  1,  law  24;  id.,  book  17,  tit.  2,  law  63,  par.  1:  id.,  book 
46,  tit.  1,  law  32;  id.,  book  46,  tit.  2,  laws  15,  18:  id.,  book  46,  tit.  3,  laws  2,  3, 
pars.  2,  3,  43.  Fuero  Real,  book  3,  tit.  18,  law  10.  Instituciones,  book  3,  tit. 
30.   Part.  5,  tit.  12,  laws  14,  15. 
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1848.  A  merger  which  takes  place  in  tlie  person  of  the  debtor  and 
of  the  surety,  when  one  of  them  becomes  the  heir  of  the  other,  does 
not  extinguish  the  obligation  of  the  surety  for  the  surety. 

1849.  A  surety  shall  be  released  when  the  creditor  voluntarily  ac- 
cepts a  tenement,  or  any  other  things  in  payment  of  a  debt,  even 
when  he  afterwards  loses  them  on  account  of  eviction. 

1850.  Liberation,  made  by  a  creditor  to  one  of  the  sureties,  without 
the  consent  of  the  others,  shall  avail  all  the  others  to  the  extent  of  the 
portion  of  the  surety  to  whom  it  has  been  granted. 

1851.*  An  extension  granted  to  a  debtor  by  a  creditor,  without  the 
consent  of  the  surety,  extinguishes  the  security. 

1852.  Sureties,  even  when  they  are  joint,  shall  be  released  from 
their  obligation,  whenever  by  any  act  of  the  creditor,  they  cannot 
remain  subrogated  in  the  rights,  mortgages,  and  privileges  of  the 
same. 

1853,  A  surety  may  set  up  against  the  creditor  all  the  exceptions 
which  pertain  to  the  principal  debtor  and  which  may  be  inherent  In 
the  debt,  but  not  those  which  are  purely  personal  in  respect  to  the 
debtor. 

CHAPTER  FOURTH. 

Legal  and  judicial  security* 

Article  1854.  Sureties,  who  must  give  bail  by  provision  of  law  or  by 
a  judicial  decree,  shall  possess  the  qualifications  prescribed  in  article 
1828. 

1855.  When  a  person  who  is  bound  to  give  security,  in  the  cases 
of  the  preceding  articles,  does  not  obtain  it,  a  pledge  or  mortgage 
which  may  be  considered  sufficient  to  cover  his  obligation  shall  be 
accepted  in  place  of  it. 

1856.  A  judicial  surety  cannot  ask  for  a  levy  on  the  property  of  the 
principal  debtor. 

A  person  who  offers  security  for  a  surety,  in  the  same  case,  shall 
not  ask  for  either  a  levy  on  the  property  of  the  debtor  nor  on  that 
of  the  suretv. 


•  Digesto,  book  45,  tit.  1,  law  52;  id.,  book  46,  tit.  6,  law  1.    Part.  3,  tit  2, 
law  41. 
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TITLE  XV. 
Contracts  of  pledge,  mortgage,  and  antichresis. 

CHAPTER  FIRST. 
Provisions  common  to  (contracts  of)  pledge  and  of  mortgage,* 

Article  1857.  The  following  are  essential  requisites  of  the  con- 
tracts of  pledge  and  of  mortgage : 

1.  That  they  be  constituted  to  secure  the  fulfillment  of  a  principal 
obligation. 

2.  That  the  ownership  of  the  thing  pledged  or  mortgaged  belongs 
to  the  person  who  pledges  or  mortgages  the  same. 

3.  That  the  persons,  who  constitute  the  pledge  or  mortgage,  may 
have  the  free  disposition  of  their  property,  and,  in  case  they  do  not 
have  the  same,  it  may  be  lawfully  authorized  for  such  purpose. 

Third  persons,  strangers  to  the  principal  obligation,  may  secure 
the  latter  by  pledging  or  mortgaging  their  own  property. 

1858.  It  is  also  essential  in  these  contracts  that  when  the  principal 
obligation  is  due,  the  things  of  which  the  pledge  or  mortgage  con- 
sists may  be  sold  to  pay  the  creditor. 

1859.  A  creditor  cannot  appropriate  to  himself  the  things  given  in 
pledge  or  mortgage,  nor  dispose  of  the  same. 

1860.  The  pledge  and  the  mortgage  are  indivisible,  even  when  the 
debt  is  divided  among  persons  holding  rights  under  the  debtor  or  the 
creditor. 

An  heir  of  the  debtor  who  has  paid  a  part  of  the  debt  shall  not 
therefore  ask  that  the  pledge  or  mortgage  be  proportionally  extin- 
gnished,  as  long  as  the  debt  has  not  been  paid  in  full. 

Neither  can  an  heir  of  the  creditor,  who  received  his  part  of  the 
debt,  return  the  pledge  nor  cancel  the  mortgage  to  the  prejudice  of 
other  heirs  who  have  not  been  paid. 

From  these  provisions  is  excepted  the  case  in  which  there  are  several 
things  given  in  mortgage  or  pledge  and  each  of  them  secures  only  a 
specified  portion  of  the  credit. 

The  debtor,  in  this  case,  shall  be  entitled  to  have  the  pledge  or 
mortgage  extinguished  in  proportion  as  the  part  of  the  debt  for  which 
each  thing  is  particularly  held  liable  is  paid. 

•Digest©,  book  20,  tit.  1,  law  20.  Part.  5,  tit.  13;  id.  5,  tit.  13,  laws  7,  20, 
*li  42,  44.    Law  of  Mortgage,  arts.  105,  131.    Penal  Code,  art.  550. 
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1861.  A  contract  of  pledge  and  of  mortgage  can  secure  all  kinds 
of  obligations,  either  pure  or  subject  to  suspensive  or  resolutoij 
conditions. 

1862.  A  promise  to  constitute  a  pledge  or  mortgage  gives  rise  only 
to  a  personal  action  among  the  contracting  parties,  without  prejudice 
to  the  criminal  responsibility  which  a  person  incurs  who  defrauds 
another  in  ojffering  in  pledge  or  mortgage,  as  not  incumbered,  things 
which  he  knew  were  incumbered,  or  pretending  to  be  the  owner  of 
things  which  do  not  belong  to  him. 

CHAPTER  SECOND. 

Pledge* 

Article  1863.  Besides  the  requisites,  specified  in  article  1857,  it  is 
necessary,  to  constitute  the  contract  of  pledge,  that  the  thing  pledged 
should  be  placed  in  possession  of  the  creditor  or  of  a  third  person  liy 
common  agreement. 

1864.  All  personal  things  which  are  in  commerce  may  be  given  in 
a  pledge,  provided  they  be  susceptible  of  possession. 

1865.  A  pledge  shall  not  be  effective  against  a  third  person,  when 
evidence  of  its  date  does  not  appear  in  a  public  instrument. 

1866.  A  contract  of  pledge  gives  a  right  to  the  creditor  to  retain 
the^  thing  in  his  possession  or  in  that  of  the  third  person  to  whom  it 
was  delivered,  until  his  credit  is  paid. 

If,  while  the  creditor  retains  the  pledge,  the  debtor  contract  with 
him  another  debt  to  be  paid  before  the  first  one  has  been  paid,  the 
creditor  may  extend  the  retention  until  both  credits  are  paid  to  him, 
even  when  it  has  not  been  stipulated  that  the  pledge  should  be  sub- 
ject to  the  security  for  the  second  debt. 

1867.  A  creditor  shall  take  care  of  the  thing  given  in  pledge  with 
the  diligence  of  a  good  father  of  a  family;  he  has  the  right  to  recover 
the  expenses  incurred  for  the  preservation  of  the  same,  and  is  liable 
for  its  loss  or  impairment,  in  accordance  with  the  provisions  of  this 
Code. 

1868.  When  the  pledge  produces  interest,  the  creditor  shall  set  off 
that  collected  by  him  against  that  due  him;  and  if  none  is  due  to  him, 
or  to  the  extent  that  it  exceeds  that  legally  due,  he  shall  impute 
it  to  the  principal. 

•  Digeato,  book  13,  tit.  7,  law  9,  pars.  2,  3 ;  id.,  book  46,  tit  3,  law  5,  par.  3. 
Instituciones,  book  3,  tit.  15.  par.  4.  Codigo,  book  4,  tit.  24,  law  1.  Com- 
mercial Code,  arts.  320,  323.  324.  Part.  5,  tit.  13,  laws  1,  20,  21,  41,  42,  43,  44. 
LawR  and  Regulations  on  Constitucion  and  Management  of  Cajas  de  Aborro, 
and  Monte  de  Piedad  Regulations,  January  23,  1873,  and  July  13,  1880. 
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1869.  As  long  as  the  case  of  expropriation  of  the  thing  given  in 
pledge  does  not  happen,  the  debtor  shall  continue  as  owner  of  the 
same. 

Nevertheless,  the  creditor  may  exercise  the  actions  which  belong  to 
the  owner  of  the  thing  pledged  in  order  to  reclaim  or  defend  it  against 
a  third  person. 

1870.  A  creditor  shall  not  make  use  of  a  thing  given  in  pledge  with- 
out the  authorization  of  the  owner,  and  when  he  does  so  or  misuses 
said  thing,  in  any  other  manner,  the  latter  may  ask  it  to  be  placed  in 
deposit. 

1871.  The  debtor  cannot  ask  for  the  restitution  of  the  thing  pledged, 
against  the  will  of  the  creditor,  until  he  has  paid  the  debt  and  its 
interest  with  the  expenses,  when  proper. 

1872.  A  creditor,  to  whom  the  debt  has  not  been  paid  in  due  time, 
may  proceed,  before  a  Notary,  to  sell  the  pledge.  This  sale  shall  in 
every  case  be  made  at  public  auction  and  with  due  notice,  in  proper 
cases,  to  the  debtor  and  to  the  owner  of  the  thing  pledged.  When  the 
pledge  has  not  been  sold,  at  the  first  sale,  a  second  auction  with  the 
same  formalities  may  be  held,  and  when  no  sale  is  made,  the  creditor 
may  become  owner  of  the  pledge.  In  this  case  he  shall  be  bound 
to  give  a  discharge  for  the  full  amount  of  his  credit. 

When  the  pledge  consists  of  stocks,  listed  on  exchange,  they  shall 
be  sold  in  the  mftnner  provided  for  in  the  Code  of  Commerce. 

1873.  Government  pawnshops  (Mantes  de  Piedad),  and  other  public 
institutions,  which  by  their  character  or  special  purpose  loan  money 
on  pledge,  shall  be  governed  by  the  special  laws  and  regulations  in 
respect  thereto,  and  subsidiarily  by  the  provisions  of  this  title. 

CHAPTEE  THIRD. 

Mortgage* 

Article  1874.  Only  the  following  property  may  be  the  object  of  the 
contract  or  mortgage : 

1.  Real  property. 

2.  Real  rights  which  may  be  alienated  according  to  law,  when 
imposed  on  real  property. 

1875.  Besides  the  requisites,  specified  in  article  1857,  it  is  indis- 
pensable, in  order  that  the  mortgage  be  validly  constituted,  that  the 
instrument  in  which  it  is  constituted  be  inscribed  in  the  Registry  of 
property. 

•Law  of  Mortgage,  arts.  12,  23,  24,  25,  26,  106,  107,  105,  110,  111,  127,  153, 
tt7. 
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The  persons,  in  behalf  of  whom  the  law  establishes  a  mortgage,  shall 
have  no  other  right  than  to  exact  the  execution  and  inscriptioii  of 
the  instrument  in  which  the  mortgage  is  formally  drawn,  without 
prejudice  to  what  the  Law  of  Mortgage  provides  in  favor  of  the 
State,  provinces,  and  towns  for  the  amount  of  the  last  year's  taxes, 
and  in  favor  of  the  insurers  for  the  premium  of  the  insurance. 

1876.  A  mortgage  directly  and  inmiediately  binds  the  property  on 
which  it  is  imposed,  whoever  its  possessor  may  be,  for  the  fulfiUment 
of  the  obligation  for  the  security  of  which  it  was  given. 

1877.  A  mortgage  is  extensive  to  the  natural  accessions,  to  the 
improvements,  to  the  fruits  pending  and  rents  uncollected,  when  the 
obligation  is  due,  and  to  the  amount  of  the  indemnities  granted  or 
owed  to  the  owner  by  the  insurers  of  the  property  mortgaged,  or  by 
virtue  of  expropriation  or  on  account  of  public  utility,  with  the 
declarations,  amplifications  and  limitations  established  by  law, 
whether  in  the  case  in  which  the  tenement  continues  in  the  pow*»r 
of  the  person  who  mortgaged  it,  or  when  it  passes  to  the  hands  of  a 
third  party. 

1878.  A  hypothecary  credit  may.be  alienated  or  assigned  to  a  third 
party,  wholly  or  partially,  under  the  formalities  required  by  law. 

1879.  A  creditor  may  claim  from  a  third  possessor  of  the  property 
mortgaged  the  payment  of  the  portion  of  the  credit  secured  with 
what  the  latter  possesses,  according  to  the  terms  and  with  the  formali- 
ties established  bv  law. 

1880.  The  form,  extension  and  effects  of  the  mortgage,  and  also 
whatever  relates  to  its  constitution,  modification,  and  extinction,  and 
all  that  has  not  been  comprised  in  this  chapter,  shall  remain  subject 
to  the  provisions  of  the  Law  of  ^lortgage  which  continues  in  force. 

CHAPTER  FOFRTH. 
Antichresis* 

Article  1881.  By  antichresis  a  creditor  acquires  a  right  to  receive 
the  fruits  of  certain  real  property  of  his  de])tor,  with  the  obligation 
to  a])ply  them  to  the  payment  of  interest,  when  due,  and  then  to  the 
principal  of  his  credit. 

1882.  A  creditor  is  bound  to  pay  the  taxes  and  charges  which  bur- 
den the  tenement,  unless  there  is  a  stipulation  to  the  contrary. 

IIo  shall  also  be  bound  to  meet  the  expenses  necessary  for  its  preser- 
vation and  repair. 

From  the  fruits  shall  be  deducted  the  sums  which  may  be  employed 
for  both  purposes. 

•  Law  of  Civil  Procedure,  art.  1447. 
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1883«  A  debtor  cannot  recover  the  enjoyment  of  the  real  property, 
tmlesa  he  has  previously  paid  in  full  what  he  owes  to  his  creditor. 

But  in  order  to  free  himself  from  the  obligations  imposed  on  him 
by  the  preceding  article,  the  creditor  may  always  oblige  the  debtor 
to  re-enter  upon  the  enjoymnt  of  the  tenement,  unless  there  be  a 
stipulation  to  the  contrary. 

1884.  A  creditor  does  not  acquire  ownership  of  the  real  property 
by  default  in  payment  of  the  debt  within  the  term  agreed  upon. 

Any  stipulation  to  the  contrary  shall  be  void.  But  in  this  case,  the 
creditor  may  ask,  in  the  manner  provided  for  in  the  Code  of  Civil 
Procedure,  either  for  the  payment  of  the  debt,  or  for  the  sale  of  the 
real  property. 

1885.  The  contracting  parties  may  stipulate  that  the  interest  of  the 
debt  be  set  off  against  the  fruits  of  the  tenement  given  in  antichresis. 

1886.  The  last  paragraph  of  article  1857,  paragraph  second  of 
article  1866,  and  articles  1860  and  1861  shall  be  applicable  to  this 
contract. 

TITLE  XVI. 
Obligations  contracted  zvithout  agrceme^it, 

CHAPTER  FIEST. 

Quasi-contracts.* 

Article  1887.  Quasi-contracts  are  those  lawful  and  purely  voluntary 
acts  by  which  the  author  thereof  becomes  obligated  in  regard  to  a  third 
person,  and,  sometimes,  by  which  there  results  a  reciprocal  obligation 
amongst  the  parties  concerned. 

SECTION  FIRST. 
Management  of  a  stranger  s  business,  f 

Article  1888.  A  person  who  voluntarily  takes  charge  of  the  agency 
or  administration  of  the  business  of  another,  without  authorization,  is 
bound  to  continue  managing  the  same  until  the  end  of  tlie  business 
and  its  incidents,  or  to  notify  the  interested  j)erson  in  order  that  the 
latter  may  come  to  pul)stitute  him  in  his  management,  if  such  a  one 
is  in  condition  to  personally  do  it. 

1889.  An  officious  manager  must  discharge  his  duties  with  all  the 
diligence  of  a  good  father  of  a  family  and  make  an  indemnity  for 

fc^^—  ■■■  ■■  ^1  ■■■■  ■  .I..!.-  ■  -  ■  .--  ■—  ■■■  —^^^^ 

•  InBtitueiones,  book  3.  tit.  28. 

t  Digest o,  book  3,  tit.  5,  laws  2,  3,  par.  9,  10,  par.  1;  id.,  book  44,  tit.  7, 
law  5.  Instituciones,  book  3,  tit.  2H,  par.  1.  Part.  1,  tit.  13,  law  3;  id.  4,  tit. 
20.  laws  3,  4;  id.  5,  tit.  12,  laws  26,  28,  30,  34.  Law  of  Civil  Procedure,  art. 
961. 
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injuries  which,  through  his  fault  or  negligence,  may  be  caused  to  the 
owner  of  the  property  or  business  which  he  is  managing. 

Notwithstanding,  the  courts  may  moderate  the  amount  of  the  in- 
demnity, according  to  the  circumstances  of  the  case. 

1890.  When  the  manager  delegates  all  or  some  of  the  duties  of  his 
charge  to  another  person,  he  shall  answer  for  the  acts  of  the  delegate, 
without  prejudice  to  the  direct  obligation  of  the  latter  towards  the 
proprietor  of  the  business. 

The  responsibility  of  the  managers,  when  they  are  two  or  more, 
shall  be  joint. 

1891.  A  manager  of  a  business  shall  be  liable  for  unforeseen  events 
(vis  major),  when  he  undertakes  venturesome  operations,  which  the 
})roprietor  was  not  in  the  habit  of  doing,  or  when  he  has  postponed 
the  interests  of  the  latter  in  favor  of  his  own  business. 

1892.  Ratification  of  such  management  by  the  proprietor  of  the 
business  produces  the  effect  of  an  express  authorization. 

1893.  The  owner  of  property  or  a  business  who  avails  himself  of  the 
advantages  of  the  administration  of  another,  even  when  he  has  not 
expressly  ratified  the  same,  shall  be  liable  for  the  obligations  con- 
tracted for  his  benefit,  and  he  shall  indemnify  the  administrator  for 
the  necessary  and  useful  expenses  which  he  may  have  incurred  and  for 
the  injuries  which  he  may  have  suffered  in  the  discharge  of  his 
duties. 

The  same  obligations  shall  be  incumbent  on  said  owner,  when  the 
object  of  said  administration  was  to  avoid  any  imminent  or  manifest 
damage,  even  when  no  profit  results  therefrom. 

1894.  When,  without  knowledge  of  the  person  who  is  bound  to 
give  support,  a  stranger  supplies  it,  the  latter  shall  have  the  right  to 
claim  the  same  from  the  former,  unless  it  appears  that  he  gave  it  out 
of  charity,  and  without  the  intention  of  recovering  it. 

Funeral  expenses,  suitable  to  the  status  of  the  i)er8on  and  to  the 
customs  of  I  the  locality,  shall  be  paid  by  those  who  during  their  life 
would  have  had  the  obligation  to  support  him,  even  when  the  deceased 
has  left  no  property. 

SECTION  SECOND. 

Collection  of  what  is  not  due.* 

Article  1896.  When  there  was  no  right  to  claim  a  thing  which  was 
received  and  which,  through  an  error,  has  been  unduly  delivered, 
there  arises  an  obligation  to  restore  the  same. 

•Digest©,  book  12,  tit.  6,  laws  7,  15,  26,  par.  12;  id.,  book  13,  tit.  1,  law  8; 
id.,  book  46,  tit.  3,  law  38,  par.  1.  Instituciones,  book  3,  tit.  28,  par.  6.  Part. 
5,  tit.  14,  laws  28,  29,  37. 
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1896.  A  person  who  accepts  an  undue  payment,  when  he  has  acted 
in  bad  faith,  shall  pay  the  legal  interest,  when  a  sum  of  money  has 
been  received,  or  shall  pay  for  the  fruits  collected  or  which  ought 
to  have  been  collected,  if  the  thing  received  produces  them. 

He  shall  also  be  liable  for  the  impairments  which  the  thing  may 
have  suffered  on  account  of  any  cause  whatever  and  for  the  damages 
caused  to  the  person  who  delivered  it,  until  the  latter  recovers  it. 
He  shall  not  be  liable  for  unforeseen  events  (vis  major),  when  such 
events  may  have  affected  the  things,  in  the  same  manner,  had  they 
been  in  the  possession  of  the  person  who  delivered  them. 

1897.  A  person,  who  in  good  faith  has  accepted  an  undue  payment 
of  a  certain  and  specified  thing,  shall  only  be  liable  for  the  impair- 
ment or  loss  of  the  same  and  its  accessories,  in  so  far  as  he  may 
have  enriched  himself  from  it.  When  he  has  alienated  it,  he  shall 
return  the  price  or  assign  the  action  to  make  the  same  effective. 

1898.  With  regard  to  the  payment  for  improvements  and  expenses, 
made  by  the  person  who  unduly  received  the  thing,  the  provision 
of  title  fifth  of  book  second  shall  rule. 

1899.  A  person  shall  be  exempted  from  the  obligation  of  restitution, 
who,  believing  in  good  faith  that  the  payment  was  made  on  the 
account  of  a  legitimate  and  subsistent  credit,  destroys  the  title  or  has 
allowed  the  action  to  be  prescribed,  or  has  abandoned  the  pledge  or 
cancelled  the  warranties  of  his  right.  A  person  who  has  unduly  made 
a  payment  can  only  address  himself  to  the  true  debtor  or  to  the 
sureties  with  regard  to  whom  the  action  may  yet  be  enforced. 

1900.  The  proof  of  payment  is  incumbent  upon  the  person  who 
pretends  to  have  made  the  same.  He  shall  also  be  obliged  to  prove 
the  error  under  which  he  made  it,  unless  the  defendant  denies  having 
received  the  thing  claimed  from  him.  In  this  case,  when  the  plain- 
tiff has  proven  the  delivery,  he  shall  be  released  from  any  further 
proof. 

This  does  not  limit  the  right  of  the  defendant  to  justify  that  (the 
thing)  which  he  is  supposed  to  have  received  was  due  him. 

1901.  It  is  presumed  that  there  has  been  an  error  in  the  payment, 
when  a  thing  which  was  never  owed  or  which  was  already  paid  for 
has  been  delivered,  but  the  person  from  whom  the  return  is  asked 
may  prove  that  the  delivery  was  made  through  liberality  or  for  any 
other  just  cause. 
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CHAPTER  SECOND. 

Obligations  which  arise  from  fault  or  negligence.^ 

Article  1902.  A  person  who  by  an  act  or  omission  causes  damage  to 
another^  when  blame  or  negligence  intervenes^  shall  be  bound  to  make 
an  indemnity  for  the  damage  so  done. 

1908.  The  obligation  imposed  by  the  preceding  article  ia  exigible, 
not  only  for  personal  acts  and  omissions,  but  also  for  those  of  the 
persons  for  whom  they  should  be  responsible. 

The  father,  and  when  he  is  dead  or  has  been  incapacitated,  the 
mother  is  liable  for  the  injuries  caused  by  the  minors  who  live  with 
them. 

Guardians  are  liable  for  the  injuries  caused  by  minors  or  incapaci- 
tated persons  who  are  under  their  authority  and  live  with  them. 

Owners  or  directors  of  an  establishment  or  enterprise  are  equally 
liable  for  the  damages,  caused  by  their  clerks  in  the  service  of  the 
branches  in  which  the  latter  are  employed,  or  on  account  of  their 
duties. 

The  State  is  liable,  in  this  sense,  when  it  acts  through  a  special 
agent,  but  not  when  the  damage  has  been  caused  by  the  oflScial  to 
whom  properly  it  pertains  to  do  the  act  already  done,  in  which  case 
the  provision  of  the  preceding  article  shall  apply. 

Finally,  masters  or  directors  of  arts  and  trades  are  liable  for  the 
damages  caused  by  their  pupils  or  apprentices,  while  they  are  under 
their  custody. 

The  responsibility,  to  which  this  article  refers,  shall  cease,  when  the 
persons  mentioned  in  the  same  prove  that  they  employed  all  the 
diligence  of  a  good  father  of  a  family  to  avoid  the  danger. 

1904.  A  person  who  pays  the  damage  caused  by  his  subordinates 
may  recover  from  the  latter  what  he  has  paid. 

1905.  The  possessor  of  an  animal,  or  a  person  who  uses  the  same, 
shall  be  liable  for  the  damages  which  it  may  cause,  even  when  said 
animal  escaped  or  becomes  strayed. 

This  liability  shall  only  cease  in  case  that  the  damage  proceeds 
from  main  force  or  from  the  blame  of  the  person  who  has  suffered 
the  damage. 

1906.  The  proprietor  of  a  game-preserve  shall  be  liable  for  the  dam- 
age caused  by  the  game  to  the  neighboring  tenements,  when  what  is 

•  Dipfesto,  book  30,  tit.  2.  Instituciones,  book  4,  tit.  5,  par.  1.  Part.  7,  tit 
15.  laws  5,  6.  21,  22.  23,  25.  66;  id.  3,  tit.  32.  laws  10,  11.  Penal  Code,  arts. 
18,  121,  599,  No.  3.    Project  of  1851,  art.  1904. 
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necessary  to  avoid  the  increase  of  the  same  has  not  been  done,  or 
when  the  efforts  of  the  owners  of  said  tenements  to  preserve  the 
game  has  been  hindered. 

1907<  The  proprietor  of  a  building  is  liable  for  the  damages  which 
may  result  from  the  ruin  of  the  whole  or  a  part  thereof,  when  this 
happens  through  default  of  the  necessary  repairs. 

1908*  The  owners  shall  also  be  liable  for  the  damages  caused : 

1.  By  the  explosion  of  machines  of  which  care  has  not  been  taken 
with  due  diligence,  and  for  inflammation  of  explosive  substances 
which  were  not  placed  in  a  safe  and  proper  place. 

2.  By  excessive  smoke,  which  may  be  injurious  to  persons  or 
properties. 

3.  Through  the  fall  of  trees,  located  in  places  of  transit,  when  it 
has  not  been  caused  by  main  force. 

4.  By  the  emanation  of  sewers  or  deposits  of  infectious  matters, 
when  constructed  without  precautions  proper  for  the  place  where  they 
are  located. 

1909.  When  the  damages  considered  in  the  two  preceding  articles 
occur  by  defects  in  the  construction,  a  third  person  who  suffers  it  may 
claim  damages  against  the  architect,  or,  in  proper  cases,  against  the 
constructor,  only  within  the  term  prescribed  by  law. 

1910.  The  head  of  a  family  who  dwells  in  a  house  or  in  a  part  of 
the  same  is  liable  for  the  damages  caused  by  the  things  which  may  be 
thrown  or  may  fall  from  the  same. 

TITLE  XVII. 

Concurrence  and  preference  of  credits, 

CHAPTER  FIRST. 
General  provisions J^ 

Article  1911.  A  debtor  is  liable  for  the  fulfillment  of  his  obliga- 
tions to  the  extent  of  all  his  present  and  future  property. 

1912.  A  debtor  may  judicially  ask  from  his  creditors  a  reduction 
in  the  amount  and  an  extension  of  time  in  the  payment  of  his  debts, 
or  either  of  the  two  things,  but  the  exercise  of  this  right  shall  not 
produce  juridical  effects,  except  in  the  cases  and  in  the  manner  set 
forth  in  the  Code  of  Civil  Procedure. 

•  Part.  7,  tit.  33,  law  8.  Com.  Code,  arts.  870,  878,  879,  883,  884,  904,  906, 
907.  Penal  Code,  art.  642,  No.  5.  Law  of  Civil  Procedure,  arts.  1130,  1140, 
1141,  1144,  1146.  1156,  1161,  1172. 
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1913.  A  debtor^  whose  liabilities  are  greater  than  his  assets^  and  who 
has  failed  to  meet  his  current  obligations,  shall  file  a  petition  of 
bankruptcy  {concurso)  in  a  competent  court,  as  soon  as  he  is  aware 
of  being  in  such  condition. 

1914.  A  declaration  in  bankruptcy,  incapacitates  the  bankrupt 
(concursado)  from  administering  his  property  and  any  other,  which  by 
law  pertains  to  him. 

He  shall  be  reinstated  in  his  rights,  upon  the  termination  of  the 
bankruptcy  when  no  cause  preventing  it  appears  in  the  qualification  of 
bankruptcy. 

1916.  By  the  declaration  in  bankruptcy,  all  the  immature  debts  of 
the  bankrupt  become  due. 

Should  they  be  paid  before  the  time  fixed  in  the  obligation,  they 
shall  suffer  the  discount  corresponding  to  the  amount  of  the  legd 
interest  of  the  money. 

1916.  From  the  date  of  the  declaration  in  bankruptcy,  all  the 
debts  of  the  bankrupt  shall  no  longer  bear  interest,  with  the  exception 
of  mortgage  and  pledge  credits  to  the  amount  of  their  respectiye 
guarantees. 

When,  after  the  principal  of  the  debt  is  paid,  any  sum  remains^ 
interest,  reduced  to  the  legal  rate,  unless  the  one  stipulated  is  lese^ 
shall  be  paid. 

1917.  Agreements,  which  the  debtor  and  his  creditors  judicially 
enter  into,  under  the  formalities  of  law  about  reduction  of  the 
amount  and  extension  of  time,  or  in  bankruptcy,  shall  be  binding  on 
all  the  concurrent  parties  and  on  those  who,  having  been  summoned 
and  notified  in  due  form,  did  not  protest  in  time.  Those  creditors 
who,  having  the  right  to  abstain,  have  duly  made  use  of  such  right, 
shall  be  excepted. 

Creditors  comprised  in  articles  1922,  1923,  and  1924  have  the  right 
to  so  abstain. 

1918«  When  an  agreement  for  reduction  of  amount  and  extension 
of  time  is  entered  into  with  creditors  of  the  same  class,  the  lawful 
agreement  of  the  majority  shall  be  binding  on  all,  vrithout  prejudice 
to  the  respective  preference  of  creditors. 

1919.  When  the  debtor  complies  with  the  agreement,  his  obligations 
ahall  be  extinguished  in  accordance  with  the  conditions  stipulated  in 
the  same;  but,  when  he  fails  to  comply  with  the  whole  or  a  part  of 
said  agreement,  the  right  of  the  creditors  shall  revive  for  the  sums 
of  their  original  credits  which  they  have  not  received,  and  any  of  said 
creditors  may  ask  for  a  declaration  in  or  continuance  of  bankruptcy. 

1920*  When  there  is  no  express  stipulation  to  the  contrary,  between 
the  debtor  and  the  creditors,  the  latter  shall  preserve  their  rights,  after 
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the  termination  of  the  bankruptcy,  to  collect  from  the  property,  which 
the  debtor  may  afterwards  acquire,  that  portion  of  their  credits,  which 
they  have  not  received. 

CHAPTEK  SECOlfD. 

Classification  of  credits.* 

Article  1921.  Credits  shall  be  classified  for  their  graduation  and 
payment  according  to  the  order  and  terms  set  forth  in  this  chapter. 

1922.  In  respect  to  the  specified  personal  property  of  the  debtor, 
the  following  are  preferred: 

1.  Credits  for  the  construction,  repair,  preservation  or  for  the 
amount  of  the  sale  of  personal  property  which  may  be  in  the  posses- 
sion of  the  debtor  to  the  extent  of  the  value  of  such  property. 

2.  Those  secured  by  a  pledge  which  is  in  the  possession  of  the 
creditor,  in  respect  to  the  thing  pledged  and  to  the  extent  of  its  value. 

3.  Those  guaranteed  by  a  security  of  goods  or  negotiable  paper, 
constituted  in  a  public  or  mercantile  establishment  in  respect  to 
security  and  for  the  value  of  the  same. 

4.  Credits  for  transportation,  in  respect  to  the  goods  transported, 
for  the  amount  of  said  transportation,  expenses  and  rates  of  carriage 
and  preservation,  until  the  time  of  the  delivery  and  for  a  period  of 
thirty  days  afterwards. 

6.  Expenses  of  boarding  in  respect  to  the  personal  property  of  the 
debtor  remaining  in  inns. 

6.  Credits  for  seeds  and  expenses  of  cultivation  and  harvesting, 
advanced  to  the  debtor  in  respect  to  fruits  of  the  crops  for  which 
they  were  applied. 

7.  Credits  for  rents  and  leases  for  one  year  in  respect  to  the  per- 
sonal property  of  the  lessee  existing  on  the  tenement  leased  and  on  the 
fruits  thereof. 

When  the  personal  property,  in  respect  to  which  the  preference 
is  allowed,  has  been  surreptitiously  removed,  the  creditor  may  claim  it 
from  the  person  who  has  the  same,  within  the  term  of  thirty  days  to 
be  counted  from  the  time  it  was  so  removed. 

1923.  In  respect  to  determined  real  property  and  real  rights  of  the 
debtor,  the  following  are  preferred : 

1.  The  credits  in  favor  of  the  State,  in  respect  to  property  of  tax- 
payers for  the  amounts  of  the  last  annual  assessments,  due  and  not 
paid,  of  the  taxes  which  burden  the  same. 

•  Law  of  Civil  Procedure,  art.  1268.  Com.  Code,  arts.  320,  375,  908,  912,  914, 
918,  919.    Law  of  Mortgage,  arts.  69,  92,  106,  168,  218. 
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2.  The  credit  of  insurers^  in  respect  to  the  property  insured,  for 
the  premiums  of  insurance  for  two  years^  and  when  the  insurance  is 
mutual^  for  the  last  two  assessments  declared. 

3.  Mortgage^  and  statutory  and  agricultural  (refaccionarios)  credits, 
noted  and  inscribed  in  the  Registry  of  property,  in  respect  to  property 
mortgaged,  or  which  has  been  the  object  of  the  advance  (refaccion), 

4.  Credits,  preventively  noted  in  the  Registry  of  property  by  vir- 
tue of  a  judicial  order,  for  attachments,  seizures,  or  execution  of  sen- 
tences, in  respect  to  the  property  noted  therein  and  only  in  regard 
to  subsequent  credits. 

5.  Statutory  agricultural  credits,  neither  annotated  nor  inscribed,  in 
respect  to  the  real  estate  to  which  the  advance  (refaccion)  refers, 
and  only  with  regard  to  other  credits  different  from  those  stated  in 
the  four  preceding  numbers. 

1924.  In  respect  to  the  other  personal  and  real  property  of  the 
debtor,  the  following  credits  are  preferred: 

1.  Credits  in  favor  of  the  province  or  municipality  for  the  taxes 
of  the  last  year,  due  and  unpaid,  not  comprised  in  number  one  of 
article  1923. 

2.  Those  incurred: 

A.  For  judicial  expenses  and  those  of  administration  of  the  bank- 
ruptcy for  the  common  interest  of  the  creditors,  made  with  due 
authorization  or  approval. 

B.  For  the  funeral  expenses  of  the  debtor,  according  to  the  customs 
of  the  place,  and  also  those  for  his  wife  and  for  his  children,  under 
parental  power,  when  they  have  no  property  of  their  own. 

C.  For  expenses  of  the  last  illness  of  the  same  persons,  caused  during 
the  last  year,  counted  up  to  the  day  of  their  death. 

D.  For  daily  wages  and  salaries  of  the  clerks  and  domestic  servants^ 
corresponding  to  the  last  year. 

E.  For  advances  made  to  the  debtor  for  himself  and  his  family, 
constituted  under  his  authority,  in  provisions,  clothing  or  shoes,  during 
the  same  period  of  time. 

F.  For  pensions  for  support  during  the  proceedings  in  bankruptcy, 
imless  they  are  based  on  a  title  of  liberality  only. 

3.  Credits  which  without  a  special  privilege  appear: 

A.  In  a  public  instrument. 

B.  In  a  final  judgment,  when  they  have  been  the  object  of  litigation. 
These  credits  shall  have  preference  among  themselves,  according  to 

the  priority  of  dates  of  the  instruments  and  of  the  judgments. 

1925.  Credits  of  any  other  kind  or  by  any  other  title,  not  com- 
prised in  the  preceding  article,  shall  have  no  preference. 
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CHAPTER  THIRD. 
Priority  of  payment  of  credits* 

Article  1926.  Credits,  which  enjoy  preference  in  respect  to  certain 
personal  property,  exclude  all  others  to  the  extent  of  the  value  of  the 
personal  property  to  which  the  preference  refers. 

When  two  or  more  creditors  claim  preference  in  respect  to  certain 
personal  property,  the  following  rules  shall  be  observed,  as  to  priority 
of  payment: 

1.  Credits  secured  by  a  pledge  exclude  all  others,  to  the  extent  of 
the  value  of  the  thing  given  in  pledge. 

2.  In  case  there  is  a  security,  and  if  it  is  lawfully  constituted  in 
behalf  of  more  than  one  creditor,  the  priority  amongst  them  shall 
be  determined  by  the  order  of  the  dates  of  the  execution  of  the 
guarantee. 

3.  Credits  for  advances  for  seeds,  expenses  of  cultivation  and  gath- 
ering, shall  be  preferred  over  those  for  rents  and  leases,  in  regard  to 
the  fruits  of  the  crop  for  which  they  were  incurred. 

4.  In  all  other  cases,  the  value  of  the  personal  property  shall  be  dis- 
tributed pro  rata  among  the  credits  which  enjoy  special  preference  in 
regard  to  the  same  property. 

1927.  Credits,  which  enjoy  preference  in  regard  to  certain  real 
property  or  real  rights,  exclude  all  others  for  their  full  amounts  to  the 
extent  of  the  value  of  the  real  estate  or  real  rights  to  which  the  prefer- 
ence refers. 

When  two  or  more  credits  affecting  certain  real  property  or  real 
rights  concur,  the  following  rules  shall  be  observed  in  respect  to  their 
priority : 

1.  Those  set  forth  in  Nos.  1  and  3  of  article  1923  shall  be  preferred, 
according  to  the  order,  to  those  comprised  in  the  other  numbers  of  the 
same  article. 

2.  Mortgages  and  statutory  agricultural  credits,  annotated  or  in- 
scribed and  specified  in  No.  3  of  said  article,  and  those  comprised  in 
No.  4  of  the  same,  shall  enjoy  priority  among  themselves,  according 
to  the  order  of  the  dates  of  the  respective  inscriptions  or  annotations 
in  the  Registry  of  property. 

3.  Statutory  agricultural  credits  not  annotated  or  inscribed  in  the 
Registry,  to  which  No.  6  of  article  1923  refers,  shall  enjoy  preference 
among  themselves  in  the  inverse  order  of  their  dates. 

•  Recopilada,  law  book  10,  tit.  11,  law  «.  Com.  Code,  arts.  917,  918,  919.  Law 
of  Morti^ge,  arts.  26  to  29.    Law  of  Civil  Procedure,  arts.  1286,  1290. 
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1928.  The  residue  of  the  estate  of  a  debtor,  after  the  credits  which 
enjoy  preference  in  regard  to  certain  property,  personal  or  real,  hare 
been  paid,  shall  become  part  of  the  free  property  which  the  latter 
may  possess  for  the  payment  of  the  other  credits. 

Those  which  enjoy  preference  in  regard  to  certain  property,  personal 
or  real,  and  which  have  not  been  totally  paid  in  full  with  the  amount 
of  such  property,  shall  be  paid  as  to  the  deficit  in  the  order  and  place 
pertaining  to  the  same,  according  to  their  respective  natures. 

1929.  Credits  which  have  no  preference  in  regard  to  certain  prop- 
erty; those  which  have  preference  for  the  amount  not  collected;  and 
those  which,  by  prescription,  have  lost  the  right  of  preference,  shall  be 
paid  according  to  the  following  rules: 

1.  In  the  order  established  in  article  1924. 

2.  Those  by  priority  of  dates,  according  to  the  order  of  the  same, 
and  those  which  have  a  common  date,  pro  rata, 

3.  Common  credits,  to  which  article  1925  refers,  without  considera- 
tion of  their  dates. 

TITLE  XVni. 
Prescription. 

CHAPTER  FIRST. 

General  provisions.* 

Article  1930*  Ownership  and  other  real  rights  are  acquired  by  pre- 
scription in  the  manner  and  under  the  conditions  specified  by  law. 
Rights  and  actions,  of  whatever  kind,  also  become  extinguished  by 
prescription  in  the  same  manner. 

1931.  Persons  able  to  acquire  property  or  rights  by  other  lawful 
means  can  also  acquire  the  same  by  prescription. 

1932.  Rights  and  actions  shall  be  extinguished  by  prescription  to 
the  prejudice  of  all  classes  of  persons,  including  juridical  ones,  accord- 
ing to  the  terms  provided  by  law. 

Persons  incapacitated  to  administer  their  property  shall  always 
retain  the  right  to  make  claim  against  their  lawful  representatives 
whose  negligence  may  have  been  the  cause  of  the  prescription. 

•  Digesto,  hook  4,  tit.  3,  law  4,  pars.  1,2;  id.,  book  29.  tit.  2,  law  1 ;  id.,  book 
41,  tit.  3,  laws  1,  3,  9,  46;  id.,  book  42,  tit.  8,  law  10,  par.  1,  1,  par.  2.  Codigo, 
book  8,  tit.  40,  law  5.  Estilo,  lawB  192,  221,  242.  Fiiero  Juzgo,  book  10, 
tit.  2.  Fiiero  Viejo,  book  4,  tit.  4.  Fuero  Real,  book  2,  tit.  11,  law  3.  Nov. 
Recop,,  book  10,  tit.  11;  id.,  book  11,  law  8.  Recopilada,  book  11,  tit.  8,  laws 
4,  7,  8,  9.  Orden.  of  Alcala,  tit.  9,  27.  Part.  3,  tit.  29,  laws  1,  6,  7;  id.  5,  tit. 
15,  law  7. 
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1933.  Prescription  gained  by  a  co-proprietor  or  owner  in  common 
shall  be  for  the  benefit  of  all  the  others. 

1934.  Prescription  produces  its  juridical  effects  in  behalf  and 
against  the  estate  of  inheritance,  before  the  latter  has  been  accepted^ 
and  during  tlie  time  granted  to  make  an  inventory  and  for  deliberation. 

1935.  Persons  with  the  capacity  to  alienate  may  renounce  the  pre- 
scription gained,  but  not  the  right  to  prescription  in  the  future. 

Prescription  shall  be  understood  as  tacitly  renounced  when  the 
renunciation  results  from  facts  which  lead  to  the  supposition  that  the 
right  acquired  has  been  abandoned. 

1936.  All  things  which  are  in  commerce  are  susceptible  of 
prescription. 

1937.  Creditors  and  all  other  persons,  interested  in  making  a  pre- 
scription valid  may  profit  by  the  same,  notwithstanding  the  express 
or  tacit  renunciation  of  the  debtor  or  owner. 

1938.  The  provisions  of  the  present  title  shall  be  understood  with- 
out prejudice  to  what  may  be  established  in  this  Code  or  in  special 
laws  in  respect  to  specified  cases  of  prescription. 

1939.  Prescription,  which  began  to  run  before  the  publication  of 
this  Code,  shall  be  governed  by  the  laws  then  prevailing;  but  if, 
after  this  Code  is  in  force,  all  the  time  required  in  the  same  for  pre- 
scription has  elapsed,  such  prescription  shall  be  effectual,  even  when 
according  to  the  former  laws  a  longer  period  of  time  was  required. 

CHAPTER   SECOND. 

Prescription  of  ozcncrship  and  other  real  rights* 

Article  1940.  For  ordinary  prescription  of  ownership  and  other  real 
rights,  it  is  necessary  to  possess  things  in  good  faith  and  imder  a  just 
title,  during  the  time  specified  by  law. 

1941.  Possession  must  be  held  under  belief  of  ownership,  and  be 
public,  peaceful,  and  uninterrupted. 

1942.  Acts  of  a  possessory  character,  executed  by  virtue  of  permis- 
sion,  or  by  mere  tolerance  of  the  owner,  are  of  no  effect  for  establish- 
ing possession. 

1943.  For  the  effects  of  prescription,  possession  is  interrupted 
either  naturallv  or  civillv. 


•Digesto,  book  41,  tit.  13,  laws  3,  5,  31,  par.  1,  41;  id.,  book  44,  tit.  3, 
law  13,  par.  4;  id.,  tit.  3,  law  27;  id.,  book  50,  tit.  10,  law  109.  Codigo,  book 
7,  tit.  33,  laws  1,  9,  12;  id.,  book  7.  tit.  35,  law  7;  id.,  book  7,  tit.  39,  laws  3, 
7,  par.  6,  G,  8,  par.  1 ;  id.,  book  8,  tit.  4,  law  1 1.  InstitucioneR,  book  2,  tit.  6. 
Tore,  law  5.  Part.  3,  tit.  29,  laws  4,  7,  9,  14,  1(J,  18,  19,  21,  26,  29.  Recopilada, 
book  11,  tit.  8,  law  3.  Fuero  Real,  book  2,  tit.  11,  law  1.  Law  of  Mortgage, 
art«.  25,  27,  35.    Law  of  Civil  Procedure,  art.  479. 
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1944.  PoBsession  is  interrupted  naturally^  when,  for  any  caofie,  it 
^ceases  for  more  than  one  year. 

IMS.'  Civil  interruption  is  caused  by  a  judicial  summons  on  the 
possessor^  even  when  made  by  order  of  an  incompetent  judge. 

1946*  A  judicial  summons  shall  be  considered  not  made  and  shall 
fail  to  cause  interruption : 

1.  When  it  is  null  and  void  by  lack  of  legal  solemnities. 

2.  When  the  plaintiff  withdraws  his  complaint  or  fails  to  prosecute 
it  in  due  time. 

3.  When  the  possessor  is  discharged  from  the  suit. 

1947.  Civil  interruption  shall  also  be  caused  by  a  judgment  of 
peace  (ado  de  canciliacian),  provided  that  within  two  months  from  its 
celebration^  the  complaint  as  to  possession  or  ownership  of  the  thing 
contested  be  presented  in  court. 

1948.  An  express  or  tacit  acknowledgment  which  the  possessor 
may  make  in  respect  to  the  right  of  the  owner  also  interrupts 
possession. 

1949.  Against  the  title  recorded  in  the  Registry  of  property,  the 
ordinary  prescription  of  ownership  or  of  real  rights  shall  not  obtain 
against  a  third  person,  except  by  virtue  of  another  title  similarly 
recorded,  and  the  time  shall  begin  to  nm  from  the  date  of  the  inscrip- 
tion of  the  second. 

1950.  Good  faith  of  the  possessor  consists  in  his  belief  that  the 
person  from  whom  he  received  the  thing  was  the  owner  of  the  same, 
and  could  convey  the  ownership  thereof. 

1951.  The  conditions  of  good  faith,  required  for  possession  in 
articles  433,  434,  436,  and  436  of  this  Code,  are  equally  necessary  for 
the  determination  of  said  requirement  in  the  prescription  of  owner- 
ship and  of  other  real  rights. 

1952.  By  a  just  title  is  understood  that  which  legally  suffices  to 
transfer  the  ownership  or  real  rights,  the  prescription  of  which  is  in 
question. 

1953.  Title  for  prescription  must  be  true  and  valid. 

1954.  A  just  title  must  be  proven;  it  never  can  be  presumed. 

1955.  Ownership  of  personal  property  is  prescribed  by  an  uninter- 
rupted possession  in  good  faith  for  a  period  of  three  years.  Owner- 
ship of  personal  property  is  also  prescribed  by  an  uninterrupted 
possession  of  six  years,  without  the  necessity  of  any  other  condition. 

The  provisions  of  article  464  of  this  Code  shall  be  observed  in 
respect  to  the  rights  of  the  owner  to  revindicate  the  personal  thing  lost 
or  of  which  he  has  been  unlawfully  deprived,  and  also  in  regard  to 
those  acquired  at  an  auction,  on  exchanges,  at  fairs  or  markets,  or 
from  a  merchant  lawfully  established  or  habitually  engaged  in  the 
traffic  of  similar  objects. 
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1956.  Personal  property  stolen  or  robbed  cannot  be  prescribed  by 
the  persons  who  stole  or  robbed  the  same,  nor  by  their  accomplices^ 
or  harborers,  unless  the  crime  or  misdemeanor  or  their  penalties  and 
the  actions  to  exact  the  civil  responsibility,  arising  from  the  crime 
or  misdemeanor,  have  been  prescribed. 

1957.  Ownership  and  other  real  rights  in  respect  to  real  property 
shall  be  prescribed  by  possession  for  ten  years  as  to  persons  present, 
and  by  twenty  years  in  respect  to  those  absent,  when  held  in  good 
faith  and  under  a  just  title. 

1968.  For  the  effects  of  prescription,  a  person,  who  resides  in  a 
foreign  country  or  beyond  the  seas,  shall  be  considered  as  absent. 

When  said  person  has  been  present  during  part  of  the  time,  and 
absent  during  another  part,  every  two  years  of  absence  shall  be  con- 
sidered as  one  year  to  complete  the  ten  years  of  the  time  required 
to  be  present. 

Absence  which  is  not  for  a  whole  and  continuous  year  shall  not 
be  considered  in  the  computation. 

1959.  Ownership  and  other  real  rights  in  respect  to  real  property 
shall  also  be  prescribed  by  the  uninterrupted  possession  of  the  same 
for  thirty  years,  without  the  necessity  of  title  or  good  faith,  and  with- 
out distinction  of  persons,  absent  or  present,  save  the  exception  set 
forth  in  article  639. 

1960.  In  the  computation  of  the  time  necessary  for  prescription, 
the  following  rules  shall  be  observed : 

1.  The  actual  possessor  may  complete  the  time  necessary  for  pre- 
scription by  adding  to  his  time  that  of  the  person  under  whom  he 
holds  rights. 

2.  It  is  presumed  that  the  actual  possessor,  who  has  been  a  possessor 
in  a  former  time,  has  continued  to  be  such  possessor  during  the  time 
intervening,  imless  there  is  proof  to  the  contrary. 

3.  The  day  on  which  the  time  begins  to  run  is  considered  as  a 
whole  day  but  the  last  day  should  be  wholly  completed. 

CHAPTER  THIRD. 

Prescription  of  actions,* 

Article  1961.  Actions  are  prescribed  by  the  mere  lapse  of  the  time 
specified  by  law. 


•Digeato,  book  17,  tit.  10,  law  17,  par.  6;  id.,  book  45,  tit.  1,  law  91,  par.  4. 
Codigo,  book  7,  tit.  33,  law  7;  id.,  book  7,  tit.  39,  laws  3,  4,  7;  id.,  book  8,  tit, 
40,  law  6;  id.,  book  9,  tit.  35,  law  5.  Hecopilada,  book  11,  tit.  8,  law  5.  Orden. 
of  Alcala,  book  9,  tit.  9,  laws  2,  11.  Fuero  Juzgo,  book  10,  tit.  2,  laws  3,  4. 
Fuero  Real,  book  2,  tit.  11,  law  4.  Nov.  Recop.,  book  10,  tit.  11,  laws  9,  10; 
id.,  book  11,  tit.  8,  law  3.  Part.  3,  tit.  29,  law  21;  id.  7,  tit.  29,  laws  22,  29, 
Law  of  Mortgage,  arts.  35,  134.    Project  of  1851,  art.  1970. 
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1962.  Real  actions  in  respect  to  personal  property  are  prescribed 
by  the  lapse  of  six  years  after  the  loss  of  possession,  unless  the 
possessor  has,  during  a  shorter  term,  gained  the  ownership  in  accord- 
ance with  article  1955,  and  with  the  exception  of  the  cases  of  loss 
and  public  sale,  and  those  of  theft  and  robbery,  in  which  cases  the 
provision  of  paragraph  third  of  said  article  shall  rule. 

1963.  Real  actions  in  respect  to  real  property  are  prescribed  after 
thirty  years. 

This  provision  is  understood  without  prejudice  to  what  is  provided 
in  respect  to  the  acquisition  of  ownership  or  of  real  rights  by 
prescription. 

1964.  Hypothecary  actions  are  prescribed  after  twenty  years,  and 
those  which  are  personal  and  which  have  no  special  term  of  prescrip- 
tion fixed,  after  fifteen  vears. 

1966.  Among  co-heirs,  co-owners  or  proprietors  of  adjacent  tene- 
ments, the  action  to  ask  ])artition  of  the  inheritance,  the  division  of 
the  thing  held  in  common  or  of  the  demarkation  of  the  adjacent 
properties  shall  not  be  prescribed. 

1966.  Actions  to  exact  the  fulfillment  of  the  following  obligations 
are  prescribed  by  the  lapse  of  five  years : 

1.  For  the  payment  of  pensions  for  support. 

2.  For  the  payment  of  rents,  whether  they  are  derived  either  from 
rural  or  city  tenements. 

3.  That  of  any  other  payments  which  should  have  been  made  annu- 
ally or  in  shorter  periods. 

1967.  Actions  for  the  fulfillment  of  the  following  obligations  shall 
be  prescribed  after  the  lapse  of  three  years : 

1.  For  the  payment  of  judges,  lawyers,  registrars,  notaries,  with 
and  without  records  (iwtarios  cxcribanos)^  experts,  agents  and  clerks 
for  their  honoraries  and  fees  and  the  charges  and  disbursements  made 
by  them  in  the  discharge  of  their  duties  or  offices  in  the  matters  to 
which  the  o})ligations  refer. 

2.  For  payments  to  apothecaries  for  medicines  which  they  have 
supplied ;  to  professors  and  teachers  for  their  salaries  and  stipends  for 
the  instruction  which  they  have  given,  or  for  the  exercise  of  their 
profession,  art  or  avocation. 

3.  For  the  payment  of  mechanics,  servants,  and  laborers  the 
amounts  due  for  their  services,  and  for  the  supplies  or  disbursements 
which  they  may  have  made  concerning  the  same. 

4.  For  the  payment  of  board  and  habitation  to  innkeepers  and  to 
traders  for  the  value  of  goods,  sold  to  others  who  are  not  traders,  or 
who  being  traders  are  engaged  in  a  different  trade. 
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The  time  for  the  prescription  of  actions,  to  which  the  three  preced- 
ing paragraphs  refer,  shall  be  counted  from  the  time  the  respective 
services  have  ceased  to  be  rendered. 

1968#  By  the  lapse  of  one  year,  are  prescribed : 

1.  Actions  to  recover  or  retain  possession. 

2.  Actions  to  exact  civil  responsibility  for  contumely,  or  calumny, 
and  for  obligations  derived  from  blame  or  negligence,  set  forth  in 
article  1908  from  the  time  the  aggrieved  person  knew  it. 

1969.  The  time  for  the  prescription  of  all  kinds  of  actions,  when 
there  is  no  special  disposition  providing  otherwise,  shall  be  counted 
from  the  day  on  which  they  could  have  been  exercised. 

1970.  The  time  for  the  prescription  of  actions,  the  object  of  which 
is  to  claim  the  fulfillment  of  obligations  in  respect  to  principal  with 
interest  or  rent  shall  run  from  the  last  payment  of  rent  or  interest. 

The  same  shall  be  understood  in  regard  to  the  principal  of  the 
consignative  ground  rent. 

In  the  emphyteusis,  and  reservative  ground  rent,  the  time  for  the 
running  of  the  prescription  shall  be  counted  from  the  last  payment 
of  the  pension  or  rent. 

1971.  The  period  for  the  prescription  of  actions  to  exact  the  fulfill- 
ment of  obligations,  declared  in  a  final  judgment,  shall  begin  from  the 
day  the  judgment  became  final. 

1972.  The  term  for  the  prescription  of  actions  to  exact  the  render- 
ing of  accounts  shall  run  from  the  day  on  which  those  who  should 
have  rendered  them  ceased  in  the  discharge  of  their  duties. 

That  pertaining  to  the  action  for  the  balance  of  accounts,  from  the 
date  on  which  the  latter  was  acknowledged  by  agreement  of  the  parties 
interested. 

1973.  Prescription  of  actions  is  interrupted  by  the  exercise  of  the 
same  before  the  courts,  by  extrajudicial  claim  of  the  creditor,  and 
by  any  other  act  of  acknowledgment  of  the  debt  by  the  debtor. 

1974.  Interruption  of  prescription  of  actions  in  joint  obligations 
shall  equally  benefit  or  injure  all  the  creditors  or  debtors. 

This  provision  shall  equally  rule  with  regard  to  the  heirs  of  the 
debtor  in  all  kinds  of  obligations. 

In  obligations  in  severalty,  when  the  creditor  does  not  claim  from 
one  of  the  debtors  more  than  the  portion  corresponding  to  him,  the 
prescription  shall  not  be  interrupted  for  that  reason,  in  respect  to  the 
other  co-debtors. 

1975.  Interruption  of  the  proscription,  against  the  principal  debtor 
l>3' judicial  claim  of  the  debt,  shall  also  be  effective  against  his  surety; 
^ut  that  produced  by  extrajudicial  claims  of  the  creditor,  or  private 
acknowledgements  of  the  debtor,  shall  not  injure  said  surety. 
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Final  provision. 

Article  1976.  All  the  legal  compilations^  uses,  and  customs  which 
constitute  the  common  civil  law  in  all  matters  which  are  the  object 
of  this  Code  are  hereby  abrogated  and  they  shall  remain  without  force 
or  effect,  either  as  direct  obligatory  laws,  or  as  supplementary  law. 
This  provision  shall  not  apply  to  the  laws  which  have  been  declared 
in  force  by  this  Code. 

Transient  proiisions. 

Changes  introduced  in  this  Code  to  the  injury  of  rights,  acquired 
under  preceding  civil  legislation,  shall  have  no  retroactive  effect. 

To  apply  the  corresponding  legislation  in  cases  not  expressly  speci- 
fied in  this  Code,  the  following  rules  shall  be  observed: 

1.  Rights  arising  under  the  legislation  preceding  this  Code,  from 
acts  realized  under  its  rules,  shall  be  governed  by  said  preceding  legis- 
lation, even  when  this  Code  regulates  them  in  another  manner,  or  does 
not  recognize  the  same.  But  when  such  rights  appear  declared  for 
the  first  time  in  this  Code,  they  shall  at  once  be  effective,  even  when 
the  facts  which  originated  them  have  been  accomplished  under  the 
preceding  legislation,  provided  that  they  do  not  injure  other  acquired 
rights  having  the  same  origin. 

2.  Acts  and  contracts  entered  into  under  the  regime  of  the  pre- 
ceding legislation,  and  which  are  valid  according  to  the  same,  shall 
produce  all  their  effects  according  to  the  same  legislation,  with  the 
limitations  set  forth  in  these  rules.  Therefore,  last  wills,  even  when 
jointly  executed;  powers  of  attorney  to  execute  wills  and  testamentary 
notes,  executed  or  written  before  this  Code  was  in  force,  shall  be 
valid;  and  the  clause  ad  cautelam,  the  trusts  (fideicomisos)  for  apply- 
ing the  estate  in  accordance  with  the  secret  instructions  of  the  testa- 
tor, and  any  other  acts,  prescribed  by  the  preceding  legislation,  shall 
be  effective;  but  the  revocation  or  modification  of  these  acts  or  of 
any  of  the  clauses  contained  in  the  same,  shall  not  be  effective,  after 
this  Code  has  been  enforced,  except  by  making  the  testament  accord- 
ing to  the  same. 

The  provisions  of  this  Code  which  sanction,  with  a  civil  penalty 
or  deprivation  of  rights,  acts  or  omissions  which  had  no  sanction  in 
the  preceding  legislation,  shall  not  be  applicable  to  the  person  who, 
when  the  latter  was  in  force,  had  incurred  the  omission  or  commit- 
ted the  act  forbidden  bv  this  Code. 

When  the  fault  is  also  punished  by  the  preceding  legislation,  the 
mildest  provision  shall  be  applied. 
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4.  Actions  and  rights  arising  before  this  Code  was  in  force,  and 
not  exercised,  shall  subsist  with  the  extension  and  according  to  the 
terms  acknowledged  by  the  preceding  legislation,  but  shall  be  subject, 
in  regard  to  the  exercise,  duration,  and  proceedings  for  enforcing 
them^  to  the  provisions  of  this  Code. 

Wlien  the  exercise  of  the  right  or  of  the  actions  is  dependent  upon 
official  proceedings,  begun  under  the  preceding  legislation,  and  these 
are  different  from  those  established  in  this  Code,  the  persons  inter- 
ested may  choose  either  one  or  the  other. 

5.  Children  who  have  attained  the  age  of  twenty-three  years,  when 
this  Code  becomes  effective,  are  emancipated  and  not  subject  to  the 
parental  power,  but  when  they  continue  living  in  the  house  and  at' 
the  expense  of  their  parents,  the  latter  may  retain  the  usufruct,  the 
administration,  and  other  rights  which  they  are  enjoying  in  respect 
to  the  private  property  of  their  children,  up  to  the  time  when  the 
children  should  be  freed  from  the  parental  power  according  to  the 
preceding  legislation. 

6.  A  father  who  may  have  voluntarily  emancipated  a  child,  reserv- 
ing to  himself  some  rights  out  of  hig  adventitious  property,  may  con- 
tinue enjoying  the  same  up  to  the  time  when  the  son  should  be  freed 
from  the  parental  power  according  to  the  preceding  legislation. 

7.  Fathers,  mothers,  and  grandparents,  who  are  exercising  guardian- 
ship of  their  descendants,  shall  not  withdraw  the  securities  which 
they  have  constituted,  nor  be  obliged  to  constitute  them,  when  said 
securities  have  not  been  given,  nor  to  complete  the  same,  when  those 
given  appear  to  be  insufficient. 

8.  Guardians  and  curators,  named  under  the  provisions  of  the  pre- 
ceding legislation,  and  with  subjection  to  the  same,  shall  preserve 
their  charges,  subject  as  to  the  exercise  of  the  same  to  the  provisions 
of  this  Code. 

This  rule  is  also  applicable  to  the  possessors,  and  temporary  admin- 
istrators of  the  property  of  other  personp,  in  those  cases  in  which  the 
law  establishes  the  same. 

9.  Guardianships  and  curatorships,  the  definite  constitution  of 
which  is  pending  the  decision  of  the  courts,  at  the  time  this  Code 
becomes  effective,  shall  be  eonptitnted  according  to  the  preceding 
legislation,  without  prejudice  to  the  preceding  rule. 

10.  Judges  and  municipal  attorneys  shall  not  of  their  own  accord 
proceed  to  name  family  councils,  except  in  regard  to  minors  whose 
guardianship  may  not  be  definitely  constituted,  when  this  Code  be- 
comes effective.  When  the  guardian  or  curator  has  already  begun 
to  exercise  his  charge,  the  family  coimcil  shall  not  be  named  until 
one  of  the  persons  who  has  to  form  a  part  of  the  same,  or  the  same 
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guardian  or  curator  existing  petitions  for  the  constitution  of  said 
council,  and  meanwhile  the  appointment  of  a  prottUor  shall  remain  in 
suspense. 

11.  Proceedings  for  adoption,  those  for  voluntary  emancipation, 
those  for  dispensation  of  law,  pending  before  the  Government  or  the 
courts,  shall  be  continued  in  accordance  with  preceding  legislation, 
unless  the  fathers  or  petitioners  for  such  grace  desist  from  these  pro- 
ceedings and  prefer  those  established  in  this  Code. 

12.  Rights  to  the  inheritance  of  persons  who  have  died,  with  or 
without  a  will,  before  this  Code  is  in  force,  shall  be  ruled  by  the  pre- 
ceding legislation.  The  inheritances  of  those  who  die  after  that  time, 
with  or  without  a  testament,  shall  be  adjudicated  and  distributed  ac- 
cording to  this  Code,  but  complying,  in  so  far  as  the  latter  permits  it, 
with  the  testamentary  provisions.  Therefore,  the  legitimes,  advan- 
tages, and  legacies  shall  be  respected;  but  their  amounts  shall  be  re- 
duced, when  it  is  not  possible,  in  any  other  manner,  to  give  to  each 
participant  in  the  inheritance,  the  portion  corresponding  to  him, 
according  to  this  Code. 

13.  Cases,  not  directly  comprised  in  the  preceding  provisions,  shall 
be  determined  by  applying  the  principles  on  which  they  are  founded. 

Additional  provisions. 

1.  The  President  of  the  Supreme  Court  and  those  of  the  Territorial 
Audiencias  shall  transmit  to  the  Secretary  of  Grace  and  Justice,  at  the 
end  of  each  year,  a  report  in  which,  referring  to  the  affairs  of  which 
the  civil  branches  have  taken  cognizance  during  the  same  year,  they 
may  point  out  the  deficiencies  and  doubts  which  they  have  met  in 
applying  this  Code.  They  shall  state,  in  detail  in  the  same,  the  ques- 
tions and  points  of  law  controverted,  and  the  articles  or  omissions  of 
the  Code  which  have  given  cause  for  doubts  to  the  Court. 

2.  The  Secretary  of  Grace  and  Justice  shall  transmit  these  reports 
and  a  copy  of  the  civil  statistics  of  the  same  year  to  the  General  Com- 
mission on  Codification. 

3.  In  view  of  this  data,  of  the  progress  made  in  other  countries, 
which  may  be  utilized  in  our  country,  and  of  the  jurisprudence  of  the 
Supreme  Court,  the  Commission  on  Codification  shall  formulate  and 
transmit  to  the  Government,  every  ten  years,  such  reforms  as  it  may 
be  convenient  to  introduce. 
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FIRST. 


Bequiflites  or  formalities  necessary  before  consent  by  the  family  council  to 

contract  marriage  may  be  given. 

The  following  requisites  shall  be  necessary  when,  according  to  the  pro- 
▼iflioiiB  of  article  46  of  the  Civil  Code,  the  family  council  has  to  give  its  consent 
to  a  minor  to  contract  marriage: 

1.  The  person  wishing  to  contract  marriage  must  prove,  by  documents  or 
by  means  of  testimony  of  witnesses  to  the  judge  of  his  domicile:  That  he 
has  neither  a  father  nor  a  mother,  paternal  nor  maternal  grandparents,  or 
that  they  are  legally  or  physically  incapacitated  to  give  their  consent;  that 
the  residence  of  said  parents  or  grandparents  is  unknown;  or,  finally,  that 
they  are  in  countries  so  remote  that  it  would  take  several  months  to  com- 
municate with  them. 

2.  The  proceedings  shall  then  be  forwarded  to  the  public  attorney  in  order 
that  within  the  period  of  three  days  the  latter  may  state  if  it  considers  them 
complete  or  suggest  the  proceedings  which,  in  its  opinion,  should  be  had. 

3.  After  the  proceedings  have  been  returned  by  the  public  attorney  and 
completed,  if  proper,  the  judge  shall  issue  an  order  calling  the  family  council, 
which  shall  proceed  in  the  manner  prescribed  in  articles  304,  et  seq.,  of  the 
Civil  Code. 

(475) 


SECOND. 


Record  of  canonical  marriages  in  the  civil  registry. 

IWBTBUCnONS. 

For  the  execution  of  articles  77,  78,  70,  and  82  of  the  Civil  Code,  with  regard 
to  the  recording  of  canonical  marriages  in  the  civil  registry,  and  of  the 
decrees  of  annuflment  or  of  divorce  of  the  same. 

Article  1.  The  record  of  canonical  marriages  shall  be  made  in  the  office 
of  the  civil  registry  under  the  jurisdiction  of  which  is  situated  the  parish 
whose  rector  has  himself,  or  through  a  delegate,  celebrated  the  marriage. 

Art.  2.  A  marriage  in  articula  mortis  contracted  by  military  men  in  the 
field  far  from  the  Spanish  territory,  or  those  contracted  on  the  high  seas, 
shall  be  recorded  in  the  office  of  the  registry  in  the  jurisdiction  of  which 
the  husband  is  known  to  have  his  domicile,  or  in  default  thereof,  that  of  the 
wife.  Should  neither  of  them  have  any  known  domicile,  the  marriage  shall 
be  recorded  in  the  office  of  the  general  direction. 

Art.  3.  The  officials  in  charge  of  this  office  shall  draft  these  entries  in 
accordance  with  the  formalities  established  by  the  law  of  the  civil  registry 
and  these  instructions,  without  being  permitted  to  postpone  or  refuse  the 
recording  of  canonical  marriages  or  the  transcription  of  the  marriage  certifi- 
cate, in  a  proper  case. 

Art.  4.  Those  in  charge  of  the  registry  shall  keep  in  packages,  and  in  the 
manner  prescribed  in  articles  28  and  20  of  the  regulations  of  the  civil  registry, 
all  the  instruments,  communications,  and  documents  relating  to  canonical 
marriages,  the  celebration  of  which  may  have  been  communicated  to  them 
in  due  form,  or  the  certificates  of  which  may  have  been  copied. 

Art.  6.  In  order  to  comply  with  the  provisions  of  article  77  of  the  Civil 
Code,  the  contracting  parties  shall  advise  the  municipal  judge,  at  least 
twenty-four  hours  in  advance,  of  the  day,  hour,  and  place  where  the  canonical 
marriage  is  to  be  celebrated.  This  notification  shall  be  written  on  common 
paper,  signed  by  the  contracting  parties,  and  should  they  or  one  of  them  not 
be  able  to  do  so  by  a  neighbor  at  his  or  their  request,  and  it  shall  be  drafted 
in  the  terms  specified  in  Form  A.  The  written  notification  may  be  presented 
by  the  contracting  parties,  by  either  of  them  or  by  their  respective  agents, 
even  though  the  authorization  be  verbal. 

Art.  6.  The  municipal  judge  or  he  who  performs  the  duties  of  the  same, 
shall  deliver  the  proper  receipt  to  the  person  presenting  the  notification,  and 
should  he  not  do  so  he  shall  incur  a  fine  of  not  more  than  100  pesetas  nor 
less  than  20.  (See  Form  B.)  He  shall  at  the  same  time  designate  the  official 
who,  as  his  delegate,  is  to  be  present  at  the  celebration  of  the  marriage,  should 
he  for  any  reason  whatsoever  not  be  able  to  perform  this  duty,  and  shall 
communicate  it  in  due  time  to  the  j)erfton  designated  so  that  he  may  attend. 

Art.  7.  The  municipal  judge  may  delegate  the  following  persons  to  dis- 
charge his  duty  of  attending  the  celebration  of  a  marriage:     Those  who,  by 
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of  their  ofiBce,  legally  substitute  ,him  in  case  of  vacancy,  absence,  or 
incapacity;  the  municipal  fiscal;  the  secretary  of  the  court  and  his  sub- 
stitute; a  notary  of  the  judicial  district;  the  mayor  of  the  ward  within  the 
limits  of  which  the  marriage  is  to  take  place,  or  any  other  person  who  merits 
the  confidence  of  the  municipal  judge. 

Art.  8.  After  the  notification  to  the  municipal  judge  has  been  acknowl- 
edg^ed  by  the  presentation  of  the  receipt,  his  nonattendance  nor  that  of  his 
delegate  shall  be  no  obstacle  to  the  celebration  of  the  canonical  marriage 
and  to  the  transcription  of  the  marriage  certificate  according  to  the  provisions 
of  article  77  of  the  Civil  Code. 

Art.  9.  After  the  celebration  of  the  marriage  has  been  concluded,  the 
municipal  judge  shall  make  the  proper  memorandum  in  the  respective  book 
of  the  registry,  should  he  have  the  same  with  him,  and  otherwise,  on  a  piece 
of  'white  paper,  on  which  he  shall  state  the  following  circumstances,  in  view 
of  the  data  which  the  contracting  parties  must  previously  submit  to  him: 

1.  The  place,  day,  hour,  month,  and  year  on  which  the  marriage  has  taken 
place. 

2.  The  name,  surname,  and  ecclestiastical   rank   of  the  priest  celebrating 
the  marriage. 

3.  The  names,  paternal  and  maternal  surnames,  nativity,  profession  or  trade, 
and  domicile  of  the  contracting  parties. 

4.  The  names,  paternal  and  maternal  surnames,  and  nativity  of  the  parents^ 
stating  if  the  contracting  parties  are  legitimate  or  natural  children. 

5.  The  names,  surnames,  and  residence  of  the  witnesses. 

Mention  shall  also  be  made,  if  known,  first,  of  the  name  and  surnames, 
status,  nativity,  and  profession  of  the  proxy,  if  the  marriage  is  to  be  thus 
contracted,  and  the  date,  place,  and  notary  before  whom  the  power  was 
executed;  second,  the  date  of  the  permission  or  request  for  advice  required  by 
the  Civil  Code  when  proper;  and,  third,  if  one  of  the  contracting  parties  is 
'Widowed,  the  name  and  surname  of  the  deceased  spouse,  as  well  as  the  date 
and  place  of  death. 

The  memorandum  shall  be  signed  by  the  contracting  parties  and  by  the 
witnesses,  and  for  a  person  who  can  not  do  so,  by  another  at  his  request, 
and  by  the  municipal  judge.     (See  Form  C.) 

Abt.  10.  In  addition  to  the  circumstances  enumerated  in  the  preceding 
article  there  may  be  included  in  the  memorandum,  should  the  contracting 
parties  request  it,  those  mentioned  in  Nos.  1,  0,  and  10,  of  article  67,  of  the 
Law  of  the  Civil  Registry,  the  declaration  of  the  contracting  parties  being 
sufficient,  with  the  exception  of  what  is  expressed  in  No.  9,  which  must  be 
proved  by  the  instruments  required  by  the  law  of  the  registry  and  its  regula- 
tions. '  The  municipal  judges  shall  apply  to  this  kind  of  records  the  provisions 
of  No.  4,  of  article  20,  of  the  law  of  the  registry. 

Art.  11.  If  a  delegate  of  the  municipal  judge  should  have  attended  the 
celebration  of  the  marriage,  said  official  must  draft,  after  the  ceremony,  the 
proper  memorandum  on  a  sheet  of  common  paper  which  may  be  printed,  and 
state  in  the  same  all  the  circumstances  mentioned  in  the  two  preceding 
articles.     (See  Form  D.) 

Art.  12.  The  official  who  may  have  attended  the  celebration  of  the  marriage 
as  a  delegate  shall  forward  the  memorandum  referred  to  in  the  preceding 
article,  within  the  next  twenty-four  hours,  to  the  office  of  the  civil  registry. 

Art.  13.  The  memorandum  drafted  on  common  paper  by  the  municipal 
judge,  should  he  have  attended  the  celebration  of  the  marriage,  as  well  as 
the  one  drawn  up  by  the  delegate,  if  the  latter  should  have  represented  the 
former  in  this  ceremony,  shall  be  literally  copied  into  the  proper  book,  stating 
in  the  entry  the  date  of  the  same,  the  number  of  the  bundle  in  which  the 
original  has  been  filed,  and  the  name  of  the  municipal  judge  and  that  of  the 
secretary,  who  shall  authenticate  the  entry  referred  to,  with  their  signatures 
and  the  seal  of  the  court.     (See  Form  £.) 
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At  the  time  of  copying  the  memorandum  the  municipal  judge  may  add 
the  cireumstancee  mentioned  in  article  10,  in  the  terms  therein  stated. 

Abt.  14.  At  the  foot  of  the  memoranda,  when  recorded  the  following^  note 

ahall  be  stamped:    This  memorandum  is  recorded  in  liber ,  folio ^ 

number ^  of  the  section  of  marriages  of  this  civil  registry.     (Date  and 

signature  of  the  judge,  and  of  the  secretary,  and  seal  of  the  court.) 

Abt.  15.  The  certificates  of  canonical  marriages,  celebrated  without  the 
attendance  of  the  municipal  judge  or  his  delegate,  shall  be  literally  copied  in 
the  civil  registry.  The  record  may  be  requested  by  the  contracting  parties,  their 
parents,  or  any  other  person  interested,  in  person  or  through  an  agent,  even 
though  the  mandate  be  verbal.  The  municipal  judge  shall  order  that  the 
record  of  the  certificate  of  marriage  take  place  immediately,  stating  if  the 
contracting  parties  have  given  or  not  the  proper  notification  to  the  court  in 
order  to  exact  the  proper  liability,  and  for  the  purposes  of  the  third  and  fourth 
paragraphs  of  article  77  of  the  dvil  code. 

In  this  record  there  shall  be  stated:  1,  the  place,  hour,  day,  month,  and 
year  it  takes  place;  and  2,  the  name  and  surname  of  the  official  in  charge  of 
the  registry,  as  well  as  those  of  the  secretary.  In  this  record  there  may  also  be 
stated,  even  though  not  appearing  in  the  marriage  certificate,  should  the  inter- 
ested parties  request  it,  the  circumstances  mentioned  in  Nos.  1,  9,  and  10  of 
article  67  of  the  law  on  the  civil  registry,  in  the  manner  prescribed  in  article  8 
of  these  instructions.     (See  form  F.) 

Art.  16.  At  the  foot  of  the  marriage  certificate  which  is  to  be  filed  there 
shall  be  placed  a  note  in  the  following  form :     "  This  certificate  is  recorded  in 

the  civil  registry  under  my  charge,  liber ,  folio ,  number j  of 

the  section  of  marriages."     (Date  and  signatures  of  the  judge  and  of  the  secre- 
tary, and  seal.) 

Art.  17.  The  record  of  a  marriage  in  articulo  mortis  may  be  requested  when 
the  competent  official  of  the  State  did  not  attend  its  celebration,  by  either  of 
the  spouses,  their  parents,  or  persons  interested  in  them,  or  the  proxy  even 
though  the  mandate  may  have  been  verbal,  presenting  the  proper  certificate  of 
marriage.  The  record  shall  contain,  in  addition  to  all  the  circumstances  re- 
ferred to  in  article  15,  the  date  of  the  presentation  of  the  certificate  in  the 
registry. 

Art.  18.  The  official  in  charge  of  the  civil  registry  shall  enter,  at  the  instance 
of  any  legitimate  party,  the  final  judgments  by  which  the  ecclesiastical  courts 
may  have  declared  the  annulment  or  divorce  in  canonical  marriages,  also  mak- 
ing the  marginal  notes  of  reference  in  the  proper  records. 

Art.  19.  The  doubts  arising  from  the  fulfillment  of  articles  77,  78,  79,  and  82 
•of  the  Civil  Code,  in  so  far  as  they  refer  to  the  entry  of  canonical  marriages 
and  of  the  provisions  included  in  these  instructions,  shall  be  submitted  by  the 
municipal  judges  in  a  clear  and  precise  communication  to  the  proper  judges  of 
first  instance.  Should  the  latter  in  their  turn  be  in  doubt,  they  shall  forward 
the  proper  consultation  to  the  general  direction  of  civil  property  and  notarial 
registries. 

In  no  case  can  the  record  or  transcription  of  a  marriage  be  suspended  by 
reason  of  the  doubts  with  regard  to  which  the  judges  should  think  it  necessary 
to  consult. 

The  decisions  which  the  general  direction  may  render  on  the  doubts  sub- 
mitted by  the  judges  of  first  instance  shall  be  published  in  the  Oaceta  de 
Madrid,  always  omitting  the  name  of  the  interested  party. 

Madrid,  April  26,  1889. 
Approved. 

CANALEJAS  T  MENDEZ. 
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FORM  A. 


(Written  declaration  of  those  about  to  contract  a  canonical  marriage.) 

(Article  5.) 
To  his  honor,  the  municipal  fudge  of 


Mr. f  a  native  of ,  municipal  district  of 


proTizuse  of , years  of  age,  single  (professon  or  trade),  domiciled  in 

this   city,  street  of  ,  number  ,  son  of  Mr. ,  and 

And  Miss  (or  Mrs.) ,  a  native  of ,  municipal  district  of 

-,  province  of , years  of  age,  single  (profession  or  trade), 


domiciled  in street,  of ,  number ,  daughter  of  Mr. 

and  Mrs. ,  have  agreed  to  celebrate  a  canonical  marriage 

before  the  parochial  priest  of  the  church  of ,  of  this  district,  at  8  o'clock 

in  the  morning,  the instant,  at  the  chapel  altar,  of ,  of  the  same 

church  (or  at  the  domicile  of street,  number ),  and  in  compliance 

^rith  the  provisions  of  article  77  of  the  civil  code,  inform  your  honor  thereof, 
lor  the  purposes  mentioned  therein. 
Madrid, ,  the ,  18»— . 

FORM  B. 
(Receipt  of  the  notification  or  written  statement.) 

I,  the  undersigned,  mimicipal  judge  of ,  hereby  certify  that  to- 
day, at o'clock  in  the  morning,  Mr. presented  a  written  statement 

in  which  he  notifies  this  court  that  on ,  at o'clock,  the  celebration 

of  his  marriage  with  Miss  (or  Mrs.) ,  at  the  parochial  church  of 

,  will  take  place. 

In  witness  whereof  I  issue  these  presents,  which  I  sign  on  the . 


FORM  C. 

(Memorandum  of  entry  of  a  canonical  marriage  which  the  municipal  judge 

attends.) 

[Article  0.] 

In  the  city  of ,  on  ,  189 — ,  I,  the  undersigned , 

municipal  judge  for  the  district  of ,  being  in  the  church  of  San  Juan  of 

this  my,  where  I  came  in  order  to  attend  the  celebration  of  the  canonical  mar- 
riage agreed  upon  between  Mr. ,  and  Miss  (or  Mrs.) , 

in  virtue  of  the  previous  notification  received  by  me  in  due  form  from  the  same, 
declare:  That  in  my  presence ,  parochial  priest  of  the  said  church,  pro- 
ceeded to  unite  in  canonical  marriage  the  above-mentioned  Mr. , 

years  of  age,  single,  a  native  of ,  resident  of ,  legitimate  son 


of  Mr. and  Mrs. ;  and  Miss  (or  Mrs.) 

years  of  age,  a  native  of ,  and  resident  of ,  legitimate  daughter  of 

Mr. and  Mrs. ,  there  having  also  attended  this  cere- 
mony the  father  and  mother  of  the  groom  and  bride,  and  the  witnesses, 

Mr. , of  age,  citizen  of ,  and  Mr. . 

In  witness  whereof  I  draft  this  memorandum  of  record  of  the  above-mentioned 
marriage  for  the  purposes  of  article  77  of  the  civil  code,  which  is  signed  with 
me  by  the  contracting  parties  and  by  the  witnesses  after  being  informed  of  its 
eontente. 
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At  the  time  of  copying  the  memorandum  the  municipal  W 
the  cireumstancee  mentioned  in  article  10,  in  the  terms  thereir 

Ajrt.  14.  At  the  foot  of  the  memoranda,  when  recorded  ^ 
shall  he  stamped:    This  memorandum  is  recorded  in  liber  —  <^ 

number ,  of  the  section  of  marriages  of  this  civil  r     ^^^ 

signature  of  the  judge,  and  of  the  secretary,  and  seal  of  U 

Abt.  16.  The  certificates   of  canonical   marriages,  of^ 
Attendance  of  the  municipal  judge  or  his  del^ate,  shs^.^ 
the  civil  registry.    The  record  may  be  requested  by  the^  ^  %. 
parents,  or  any  other  person  interested,  in  person  ^^%^ 
though  the  mandate  be  verbal.    The  municipal  i    ^*«^ 
record  of  the  certificate  of  marriage  take  place  \      %<^ 
•contracting  parties  have  given  or  not  the  prop#\  \ 
order  to  exact  the  proper  liability,  and 
paragraphs  of  article  77  of  the  civil  code 

In  this  record  there  shall  be  stated:     i.  ^!Ia^'^  o  v:       %  *»  <dk 

^^^^^      ^  %^ 

of  these  instructions.     (See  form  F.)  ^  ^  ^-   ^  n  - 

Abt.  16.  At  the  foot  of  the  marrir 
shall  be  placed  a  note  in  the  followr 
the  civil  registry  under  my  charge, 
the  section  of  marriages."     (Date  r 
tary,  and  seal.)  v    - 

Abt.  17.  The  record  of  a  mani  \    % 

the  competent  official  of  the  St  \^  .  ^ 

th«  SDOUfl«fl.  their  DArentn.  or .  \  tI  ^.    7^ 


^ 


the  prop#\  \        \  ^   \  \ 
forther\^>       \^\\ 

year  it  takes  place;  and  2,  the  name  and  »^^^^o^  ♦  ^        "     ^ 
the  registry,  as  well  as  those  of  the  seoreta^.  ^    \^**-  -  ^ 
stated,  even  though  not  appearing  in  the  -!t  ^  \  « 
ested  parties  request  it,  the  circumstanr    ^^%\^ 
article   67  of  the  law  on  the  civil  reffistr        0.^^"/^ 


'^, 


the  spouses,  their  parents,  or.  \\^  ^ 
though  the  mandate  may  hav  a.  ®^  #^   C' 
marriage.    The  record  shalK     '  'i  ^  a 
ferred  to  in  article  16,  the  \    \i  %%. 


i, 


registry. 

Abt.  18.  The  official  in 
of  any  legitimate  party, 
may  have  declared  the  r 
ing  the  marginal  notes  - 

Abt.  19.  The  doubt 
of  the  avil  Code,  in 
and  of  the  provision 
municipal  judges  v 
first  instance.    8b  \ 
the  proper  const|l\ 
registries.  i.  V*  \ 

In  no  case  clS^^X 
reason  of  the  ^  V  ^  oJ 

The  decir  '  ^  ^ 


\m 


% 


\ 


•1 


.«#iis  of 

^  ^a  between 

ae  of  the  order 

',  parochial  priest 

^nonical  marriage  the 

native  of ,  resident 

ad  Mrs. ,  and 

age,  a  native  of  and 


and  Mrs. 


mitted  hy]\%^ 
Madrid,  tt^\i) 

Appr/ 


.11  and  bride  also  attending  said  cere- 
, of  age,  a  resident  of 


^nemorandum  of  record  of  the  said  marriage, 

tered  in  the  section  of  marriages  of  the  civil 

» t  for  the  purposes  of  article  77  of  the  Civil  Code, 

c  contracting  parties,  the  parents,  and  the  witnesses 

y  after  its  contents  have  been  made  known  to  them. 


Forms. 


481 


.^-:>\ 


\ 


<V 


"*. 


FORM  E. 

^ed  on  common  paper  regarding  a  canonical 
S^al  judge  or  his  delegate  attended. 

\le  13.) 

^>:— ,  on  this  date,  is  being  entered  the 
>4um  refers  and  which  is  literally  as 


K^ivil  registry  in  package  No. 
[Date  and  signature.] 


-y^o. 


<&»^ 


-y 


91  o^ 


-V3-* 


'^  neither  the  judge 


'>^. 


of 


he 


Tated  on 


ad  Miss  (or  Mrs.) 
-,  which  neither 


chat  the  naid  certificate 

provisions  of  article  77  of 

J  that  the  contracting  parties 

.ebration  of  the  canonical  mar- 

.  canonical  certificate  of  the  above- 

.ence  thereof  the  above  certificate'  is 


.<»  certificate.] 
^sited  in  this  registry  in  package  No.- 


FIFTH 


Preliminary  proceedings  in  trials  for  divorce  or  annulment  of  civil  marriages. 

(Article  107.) 

There  being  no  special  precept  in  our  law  of  procedure  in  force  that  may  be 
applied  to  the  subject  in  question,  it  seems  opportune  to  give  a  few  suggestions 
in  order  that  the  reader  may  know  the  thought  and  point  of  view  of  the 
illustrious  jurists  and  the  most  honorable  officials  of  the  judicial  department, 
and  which  may  serve  as  a  guide  in  the  cases  in  which  nothing  has  been  pro- 
vided for  in  the  substantive  law. 

These  suggestions  are  the  following: 

1.  The  spouse  who  intends  to  institute  the  proper  action  shall  present  to  the 
competent  court  of  first  instance  a  document  containing  a  summary  statement 
of  the  facts  and  claims  he  proposes  to  sustain,  accompanied  by  documents  in 
support  thereof;  should  he  have  none,  a  preliminary  investigation  shall  take 
place  with  the  participation  of  the  public  attorney,  in  order  to  corroborate  the 
same. 

2.  The  judge  shall  render  a  decision  granting  the  ratification,  which  shall  be 
done  immediately;  and  should  the  plaintiff  not  be  able  to  appear  in  person, 
the  judge  shall  go  to  his  domicile  or  address  the  proper  letters  rogatory  when 
the  latter  resides  in  another  judicial  district. 

3.  Before  delivering  the  writ  of  ratification,  the  judge  shall  make  the  proper 
observations  to  the  plaintiff,  informing  him  of  the  importance  of  the  suit  he  is 
beginning  and  of  the  consequences  it  may  produce  in  the  family. 

If,  notwithstanding  this,  the  plaintiff  should  persist,  a  decision  shall  isBue 
citing  the  two  spouses  to  appear  on  the  day  and  hour  appointed. 

4.  Should  the  plaintiff,  without  alleging  a  legal  excuse,  not  appear  before  the 
court,  he  shall  be  considered  as  having  abandoned  the  suit  and  the  costs  shall 
be  charged  to  him ;  should  the  defendant  not  appear,  he  shall  incur  a  fine  of 
10  to  100  pesetas  and  the  payment  of  the  costs  caused  thereby,  and  a  second 
citation  shall  be  sent  him,  with  the  warning  that  proper  procedure  will  be  taken 
against  him,  should  he  persist  in  his  contempt. 

5.  The  appearance  shall  take  place  without  the  presence  of  next  friends  or 
defenders,  and  should  reconciliation  be  impossible  the  judge  shall  issue  an  order 
authorizing  the  party  instituting  the  proceedings  to  make  his  complaint  in 
accordance  with  law  within  the  term  of  thirty  days,  otherwise  being  barred. 

6.  In  the  same  decree  he  shall  order  the  steps  taken  indicated  in  article  68 
of  the  Civil  Code,  and  if  the  reasons  for  divorce  are  based  on  one  or  more  of 
cauHes  1,  2,  3,  and  6  of  article  105  of  the  Civil  Code  the  parents  shall  provide  by 
mutual  agreement  for  the  care  and  education  of  the  children. 

7.  At  the  instance  of  any  of  the  parties,  and  at  their  expense,  reconciliation 
may  be  attempted  during  the  course  of  this  kind  of  actions. 

8.  Notwithstanding  the  provisions  of  the  preceding  rules,  when  in  com- 
pliance with  the  provisions  of  article  102  of  the  Civil  Code,  the  action  for 
annulment  of  marriage  may  be  instituted  not  only  by  the  spouses,  but  by  the 
public  attorney  or  by  any  of  the  persons  interested  therein,  the  complaint  shall 
be  presented   immediately,   together   with   the   necessary   documents,  and  an 
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attempt  at  reconciliation  shall  not  take  place;  but  in  the  order  admitting  it 
there  shall  be  adopted  the  measures  indicated  in  said  article  08. 

9.  It  is  likewise  not  necessary  to  attempt  reconciliation  when  the  residence 
of  the  defendant  is  unknown,  or  when  the  latter  is  in  a  foreign  country,  or  there 
be  any  other  obstacle  difficult  to  overcome  and  for  which  the  plaintiff  is  not 
responsible. 

10.  The  public  attorney  shall  always  be  a  party  to  suits  of  this  kind,  and  if 
it  should  not  have  begun  the  suit  it  shall  be  heard  last.  At  its  instance,  should 
it  appear  that  the  plaintiff  is  also  culpable  or  is  guilty  of  any  of  the  causes 
which  ^ve  rise  to  a  divorcei  in  case  a  countercharge  is  made  by  the  defendant, 
it  may  be  declared,  without  further  proceedings,  that  neither  has  the  right  to 
continue  the  suit. 

11.  Nevertheless,  in  one  of  the  cases  mentioned  in  the  second  paragraph  of 
article  74  of  the  Civil  Code  the  suit  instituted  by  the  public  attorney  shall  be 
continued. 

12.  The  spouses,  whether  minors  or  of  age,  shall  appear  in  person  and  without 
the  attendance  of  their  parents  or  legal  representatives  unless  they  are  other- 
wise incapacitated. 


SIXTH. 


Rules  containing  the  modifications  which  may  be  considered  indispensable  in 
proceeding  relating  to  guardianship  in  accordance  with  the  provisions  of  the 
Code.     (Articles  203,  206,  214,  et  seq.,  222  and  228.) 

The  following  are  the  general  indications  that  may  be  made: 

1.  The  municipal  judge  of  the  place,  in  the  case  forseen  in  article  203  of  the 
Civil  Code,  shall  officially  paake  an  order  which  shall  head  the  papers  in  the 
proceedings,  naming,  on  his  responsibility,  a  defender  having  all  the  conditions 
required  for  the  duties  of  a  judicial  manager,  taking  care  of  the  person  and 
property  of  the  minor,  informing  the  public  attorney  and  the  person  designated 
of  the  decree. 

2.  Should  the  said  attorney  make  opposition  to  the  memorandum  of  notifi- 
cation, what  may  be  proper  shall  be  clearly  decided. 

3.  The  charge  once  accepted  by  the  person  designated,  he  shall  immediately 
enter  upon  his  duties,  and  shall  bear  all  the  obligations  of  the  guardian. 

4.  As  soon  as  the  guardian  is  appointed  the  defender  shall  cease  to  be 
such  and  shall  render  account  to  the  former. 

5.  These  provisions  are  applicable  in  all  cases  where  the  minor  or  in- 
capacitated person  has  no  legal  representative  according  to  law. 

The  followng  rules  may  be  applied  to  testamentary  guardians: 
That  the  appointments  made  by  the  mother  or  a  stranger,  in  the  conditions 
determined  in  paragraph  second  of  articles  206  and  207  of  the  Civil  Code,  shall 
not  be  ratified  without  a  certification  of  the  agreement  of  the  family  council, 
expressing  the  necessary  approval  and  acceptance. 

In  regard  to  legal  guardians  the  following  rules  may  be  established: 

1.  Should  no  guardian  have  been  named  by  the  father,  mother,  or  any 
other  person,  designating  a  minor  as  an  heir,  or  has  left  him  an  important 
legacy,  the  judge  shall  designate  for  this  charge  the  relative  upon  whom 
this  is  incumbent,  according  to  the  provisions  of  article  211  of  the  Civil  Code. 

2.  When  the  relative  upon  whom  the  guardianship  is  incumbent  is  not  well 
known,  the  judge  shall  make  investigations  concerning  him  through  the  civil 
and  ecclesiastical  authorities,  and  the  appointment  shall  be  made  according 
to  the  same. 

3.  Should  any  one  of  these  have  any  known  incapacity,  this  shall  be  stated, 
and  the  appointment  of  his  successor  shall  then  be  made. 

4.  Should  there  be  objection  to  the  appointment,  it  shall  be  discussed  and 
decided  by  judicial  procedure  between  him  who  institutes  the  same  and  the 
appointed  guardian,  the  interests  of  the  minor  being  represented  by  the  public 
attorney. 

5.  During  the  prosecution  of  the  suit  the  guardian  elect,  who  shall  act  as 
the  defendant,  shall  have  the  custody  of  the  minor  and  the  management  of  his 
property,  giving  a  guaranty  that  may  appear  sufficient  to  the  judge. 

6.  Should  the  guardian  elect  refuse  to  accept  the  charge,  the  public  attorney 
shall  be  heard,  and  should  the  latter  consent  the  judge  shall  appoint  another 
guardian. 

7.  Should  the  public  attorney  not  consent,  the  opposition  shall  be  discussed 
and  decided  in  interlocutory  procedure,  observing  the  provisions  of  rule  5. 
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8.  After  the  acceptance  of  the  person  designated,  and  his  giving  security  in 
a  proper  ease,  he  shall  be  appointed  to  the  office. 

The  following  rules  may  be  established  for  the  appointment  of  guardians 
of  incapacitated  persons: 

1.  Wlien  a  judicial  authority  or  a  police  agent  has  knowledge  of  the  existence 
of  an  insane  or  deaf  and  dumb  orphan,  having  no  person  appointed  by  law 
to  take  care  of  and  defend  him,  he  shall  notify  the  competent  judge  and  the 
latter  shall  officially  proceed  to  institute  proceedings  of  provisional  incapacity. 

2.  In  this  procedure  there  shall  be  observed  the  provisions  of  articles  214  and 
220,  both  inclusive,  of  the  Civil  Code. 

3.  The  rules  established  in  the  law  of  civil  procedure  for  the  adoption  of 
ui^nt  measures,  in  so  far  as  not  modified  by  the  Civil  Code,  shall  be  observed 
in  the  proof. 

The  two  following  rules  shall  be  observed  for  the  appointment  of  a  guardian 
for  prodigals: 

1.  The  declaration  of  prodigality  shall  be  instituted  by  means  of  a  complaint 
with  the  requisites  mentioned  in  article  524  of  the  law  of  civil  procedure,  pre- 
sented by  one  of  the  persons  authorized  therefor,  according  to  article  222 
of  the  Civil  Code. 

2.  The  declaration  requested,  having  been  obtained  by  final  judgment  after 
proceedings  as  in  declaratory  suits  involving  a  large  amount,  in  which  the 
necessary  urgent  measures  may  be  adopted,  subject  to  summary  proceedings, 
the  literal  certificate  of  the  same  shall  be  taken  to  head  the  papers  in  the 
case,  and  a  guardian  for  the  property  shall  be  immediately  appointed. 

Lastly,  in  regard  to  the  appointment  of  guardians  for  those  under  civil 
interdiction  the  following  shall  be  observed: 

1.  That  in  the  case  provided  for  in  article  228  of  the  Civil  Code  the  depart- 
ment of  public  prosecution  shall  request  that  the  certificate  of  the  paper 
heading  the  proceedings,  and  that  part  of  the  final  judgment  decreeing  the 
penalty  of  interdiction  that  may  have  been  imposed,  shall  serve  as  the  heading 
to  the  papers  of  the  proceedings  demanding  the  appointment  of  the  guardian. 

2.  That  should  the  appointment  of  a  guardian  be  requested  by  any  of  the 
persons  having  such  a  right,  at  the  end  of  the  document  a  mandate  shall  be 
made  annexing  the  aforesaid  certificate,  which  mandate  shall  be  requested  of 
the  judge,  or  court  before  whom  the  execution  of  the  judgment  rendered  in 
the  criminal  cause  may  be  pending. 

3.  That  although  the  case  has  not  been  instituted  by  the  public  attorney, 
the  latter  should  be  a  party  to  the  same. 

4.  That  the  proceedings  shall  in  other  matters  be  governed  by  the  modifi- 
cations established  by  the  Civil  Code. 


SEVENTH. 


Alienation,  encumbrance,  etc.,  of  property  of  minors.     (Articles  2C9  and  903.) 

Although  in  the  note  to  article  903  of  the  Code  some  indications  and  refer- 
ences are  made  as  to  the  proceedings  for  the  alienation,  encumbrances,  and 
compromises  involving  property  of  minors,  etc.,  they  must  be  completed  by 
others,  which  we  consider  useful,  for  the  resolution  of  the  difficulties  that 
may  arise  necessarily  on  this  point,  in  the  application  of  the  new  provisions 
of  our  civil  law,  to  cases  occurring  in  practice.  These  indications  are  the 
following: 

1.  In  cases  mentioned  in  No.  5  of  article  269  of  the  Civil  Code,  the  guardian 
shall  solicit  of  the  the  president  of  the  family  council,  or  in  bis  absence  of  the 
municipal  judge,  to  convoke  said  council  in  order  that  it  may  give  the  neces- 
sary authorization. 

2.  The  council,  in  view  of  the  documents  presented  by  the  soliciting  party 
or  of  the  report  given,  shall  concede  or  refuse  the  authorization  without 
further  appeal,  and  may  establish  the  rules  to  which  the  alienation  or  en- 
cumbrance shall  be  subject. 

3.  In  all  cases  the  guardian  shall  be  assisted  by  the  secretary,  acting  as  such 
in  the  family  council,  and  the  price  for  the  sale  shall  be  that  of  the  appraise- 
ment made  when  the  inventory  was  drawn  up. 

4.  When  the  sale,  by  resolution  of  the  family  council  or  in  compliance  with 
the  law,  has  to  take  place  by  public  auction  the  secretary  shall  issue  a  notice 
in  which  shall  be  given  the  place,  day,  and  hour  of  the  sale,  the  name  of  the 
officer  before  w^hom  it  shall  be  held,  as  well  as  the  names  of  the  guardian  and 
the  minor,  the  description  of  the  property  about  to  be  sold,  with  the  data  re- 
quired in  summary  proceedings,  if  it  consists  of  real  property,  and  should  it 
be  personal  the  indication  of  its  kind  and  quality  shall  be  sufficient.  Copies 
of  the  notice  shall  be  affixed  in  proper  places,  in  order  that  the  sale  may  have 
greater  publicity,  advertising  it  in  the  local  paper  that  has  the  largest  circula- 
tion, and.  should  it  be  necessary,  in  the  "  Boletin  Official "  of  the  province. 

5.  In  the  public  sale  the  guardian  and  officer  shall  observe  the  provisions 
of  section  second,  title  XV  of  book  second  of  the  law  of  civil  procedure. 

6.  A  bid  that  does  not  cover  the  amount  of  value  fixed  for  the  property 
shall  not  be  admitted. 

7.  No  admissible  bid  having  been  made,  the  guardian  may  make  before  the 
family  council  one  of  the  following  propositions: 

a.  That  he  may  be  considered  as  relieved  from  duty  and  be  substituted  in 
the  case. 

ft.  That  a  second  public  sale  be  announced  with  a  reduction  of  20  per 
cent  of  the  price. 

8.  The  second  public  sale  shall  take  place  with  the  same  formalities  as 
the  first. 

9.  When  the  sale  is  made  for  the  payment  of  debts  or  any  other  necessity, 
at  the  request  of  the  guardian,  a  third  auction  may  take  place  with  a  reduction 
of  another  20  per  cent,  from  the  price  set  for  the  second. 

10.  Should,  even  then,  no  admissible  bid  be  made,  the  representative  of  the 
minor  may  be  authorized  to  privately  sell  for  the  price  fixed  for  the  third 
auction.  * 
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1 1 .  The  sale  once  made,  the  family  council  shall  see  that  the  price  obtained 
is  applied  as  indicated  in  the  request  for  authorization. 

1*2.  The  price  shall  be  delivered,  while  the  proper  application  i.s  made  to  the 
guardian,  if  he  is  exempted  from  pivinjr  security,  or  if  the  one  f^iven  by  him 
i-»  sufficient  to  insure  the  same.  Otherwise,  it  will  be  deposited  in  a  public 
institution  in  which  the  judicial  deposits  may  be  made. 

13.  The  authorization  for  compromises  of  the  rights  of  the 'minors  and  in- 
capacitated jiersons  shall  be  solicited  by  the  same  persons  as  may  request  the 
Ksxle  of  property.  In  the  document  in  which  the  authorization  is  solicited  must 
Ik*  expressed  the  reiison  and  object  of  the  compromise,  the  doubts  and  diffi- 
culties of  the  business,  and  the  reasons  for  considering  the  same  as  useful  and 
convenient,  and  the  document  shall  be  accompanied  by  the  one  in  which  the 
basis  of  the  compromise  is  stated.  With  the  document  shall  also  be  delivered 
those  necessary  to  form  an  exact  judgment  on  the  subject,  together  with  the 
necessarv  data. 

14.  The  family  council,  in  view  of  the  opinion  of  the  guardian  and  hearing 
one  or  more  lawyers  strangers  to  the  suit  or  business  in  question,  should  it 
be  deemed  nei'essary,  shall  concede  or  refuse  the  authorization  requested. 

15.  WTien  it  is  conceded  it  shall  be  expressed  in  the  memorandum,  and  with 
the  certification  thereof  the  guardian  shall  apply  to  the  judge  or  court,  should 
the  suit  be  pending,  in  order  that  it  may  be  given  effect. 

16.  The  same  formalities  as  those  established  for  the  sale,  without  necessity 
of  public  bids,  shall  be  observed  for  the  mortgaging  or  encumbering  of  real 
pro])erty,  or  for  the  extinction  of  real  rights  pertaining  to  minors  or  in- 
capacitated i>er8ons. 


EIGHTH. 


Method  of  procedure  of  the  family  council.     (Article  304,  et  9eq.) 

From  the  character  of  the  institution,  as  well  as  from  the  provisions  of  the 
Civil  CodCi  the  following  method  of  procedure  may  be  established  for  family 
council  h: 

1.  The  council  shall  meet  by  virtue  of  a  summons  issued  in  a  decision,  which 
heads  the  papers  of  the  proceeding  and  which  shall  be  issued  ex  officio  by 
the  municipal  judge  or  at  the  request  of  the  public  attorney,  in  cases  in  whid^ 
the  latter  must  participate  according  to  the  code  or  the  Law  on  Civil  Pro- 
cedure, and  in  which  shall  be  designated  the  persons  that  are  to  take  part. 

2.  Tlie  summons  shall  be  made  by  the  secretary  or  a  subaltern  officer  of  the 
court  in  the  form  provided  for  oral  trials;  but  should  any  of  the  members 
reside  outside  the  neat  of  the  municipal  district,  or  in  another  municipal 
district,  he  shall  be  notified  directly  by  means  of  a  registered  letter,  or  through 
the  respective  potty  mayor. 

3.  The  questions  arising  from  the  constitution  of  the  family  council,  the 
excuses  or  better  right  to  form  part  of  the  same,  shall  follow  the  proceedings 
for  urgent  measures,  and  shall  be  decided  by  the  municipal  judge  according  to 
the  documents  accompanying  the  claim. 

4.  The  decision  of  the  municipal  judge  may  be  appealed  from  for  review 
only,  to  the  judge  of  first  instance,  who  shall  decide  the  same,  without  any 
further  appeal,  by  the  same  proceedings  as  those  established  for  oral  trials. 

6.  Should  the  family  council  not  find  any  urgent  measures  to  deliberate 
upon,  its  meeting  shall  be  postponed  until  the  appeal  has  been  decided. 

6.  The  family  council  having  been  constituted  for  the  first  time,  for  the 
next  sessions  it  shall  be  convoked  by  the  president,  who  may  make  use  therefor 
of  the  subaltern  oflScers  of  the  municipal  court  or  of  the  petty  mayors;  the 
municipal  judge  shall  cure  the  defects  of  the  summons,  and  shall  do  it  when- 
ever for  some  cause  or  other  the  personnel  of  the  family  council  is  renewed. 

7.  Each  delilieration  and  decision  of  the  family  council  shall  be  contained 
in  a  memorandum  drawn  up  by  the  secretary  of  the  municipal  court,  the 
secretary  of  the  municipal  council,  their  substitutes,  or  a  notary  to  be  selected 
by  the  family  council,  and  shall  state: 

(a)  The  date  and  place  of  the  meeting  and  the  authority  that  has  ordered 
the  same. 

(&)  The  names  and  surnames  of  those  summoned,  stating  those  who  were 
present. 

(c)  The  subject  of  the  meeting  and  the  summary  stfitement  of  the  delibera- 
tions. 

(d)  The  other  statements  required  by  law,  and  especially  the  vote  given  by 
each  member  when  the  decision  has  not  been  adopted  unanimously. 

In  order  that  a  decision  be  adopted,  there  must  be  at  least  two  favorable 
votes. 

8.  The  memorandum  shall  be  signed  by  all  those  present,  and  shall  be  filed,  at 
the  disposition  of  the  family  council,  in  the  municipal  court  or  some  other  pub- 
lic depositary,  until  it  is  delivered  to  the  minor  after  his  having  reached  ma- 
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jority;   those  referring  to  the  same,  shall  be  afiSxed  one  to  the  other,  and 
shall  have  the  same  Talidity  as  the  other  judicial  documents. 

9.  Should  the  guardian,  or  in  his  absence,  the  protutor,  not  be  present  at 
the  deliberations  of  the  family  council,  he  shall  be  notified  of  the  decision,. 
together  with  a  copy  of  the  proceedings,  to  enable  him  to  fully  execute  the 
same. 

10.  When  the  decision  of  the  family  council  is  not  final  without  the  ap- 
probation of  the  judicial  authority,  the  guardian  or  protutor  shall  fully  present 
it  to  the  same  within  the  fifteen  days  of  its  adoption,  should  there  be  no- 
other  term  established  in  the  same. 

11.  Should  the  guardian  not  fulfill  this  obligation  any  of  those  forming  part 
of  the  council  or  the  public  attorney  shall  take  his  place;  the  expenses,  how- 
ever, shall  be  imposed  personally  upon  the  negligent  party. 

12.  The  appeal  presented  before  the  judge  of  first  instance,  referred  to  in 
article  310  of  the  Civil  Code,  and  the  approval  of  the  decision  necessary  in  a 
proper  caee,  shall  follow  the  same  procedure  of  oral  trials;  the  same  to  be 
confirmed  before  the  municipal  judge  within  the  fifteen  following  days. 

13.  When  the  decision  that  has  been  appealed  from  is  not  final  without 
judicial  approval,  the  same  shall  be  given  or  refused  in  the  same  decision 
which  is  rendered  on  the  appeal. 

14.  When,  in  the  judicial  guardianship  proceedings,  the  absence  of  a  relative 
in  the  required  degree  for  conferring  upon  him  the  legitimate  guardianship 
has  been  proved,  the  family  council  shall  meet  and  appoint  for  this  duty  a 
person  worthy  of  its  confidence. 

15.  The  appointment  shall  be  communicated  by  means  of  a  certificate  signed 
by  the  secretary  and  countersigned  by  the  president,  to  the  court  of  the  first 
instance,  which,  after  the  acceptance  of  the  person  designated  and  his  giving 
security,  shall  appoint  him  as  guardian. 


CHAPTER  III. 


Law  of  Civil  Procedure  or  Enjuiciamicnto  Civil. 

Until  the  publication  of  the  Law  of  Civil  Procedure  of  October 
6,  1956,  the  Partidas  and  Novisima  Recopilacion,  together  with 
the  reforms  of  Article  12  of  the  Constitution  of  1812,  governed 
matters  of  civil  procedure,  except  in  minor  cases.  These  la^^ 
were  supplemented  by  the  Provisional  Regulation  of  September 
26,  1835,  for  the  administration  of  justice,  the  law  in  regard  to 
courts  of  first  instance  of  May  1,  1844,  and  numerous  other  laws. 

In  1863  the  Instruccion  del  procedimiento  civil  con  respecto  a 
la  Real  jurisdiccion  ordinaria  was  issued  to  facilitate  suits,  render 
them  less  expensive  and  to  correct  numerous  evils  of  the  existing 
system;  notwithstanding  its  good  features,  it  was  abrogated  Au- 
gust 18,  1854. 

October  6,  1855,  a  new  law  of  civil  procedure  was  adopted, 
went  into  effect  January  1,  1856,  was  extended  to  Cuba  and 
Puerto  Rico,  December  9,  1865,  and,  with  some  modifications, 
continued  in  force  until  the  issuance  of  the  revised  edition  of 
February  3,  1881,  which  edition  was  amended,  as  to  articles  483, 
484  and  YIO,  May  11,  1888.  The  law  of  1881,  altered  in  some 
respects,  was  extended  to  Cuba*  and  Puerto  Rico,  September  25, 
1885,  and  a  law,  almost  identical  with  the  Cuban  law,  was  ex- 
tended to  the  Philippines  February  3,  1888. 

The  present  Civil  Code  of  Practice  of  Spain,  or  the  Law  of  Civil 
Procedure,  took  effect  on  April  1,  1881.  It  is  an  extensive  and 
complicated  work,  somewhat  longer  than  the  Civil  Code  of  Law, 
and  contains  two  thousand  one  hundred  and  eighty-two  articles 
divided  into  three  books  and  fifty-nine  titles.  The  first  book 
contains  provisions  concerning  the  jurisdiction  and  procedure  of 
courts  in  all  cases.     The  second  book  is  devoted  to  jurisdiccion 


•  For  recent  amendmentR,  see  Ley  de  Casacion,  of  June  26,  1899,  and  orders 
No8.  124  and  206,  of  July  29,  and  October  28,  1899. 
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conienciosa,  or  contentious  jurisdiction,  that  is,  where  parties  are 
siiing  each  other  contradictorily.  The  third  book  is  devoted  to 
what  is  known  as  jurisdiccion  voluntaria  or  voluntary  jurisdic- 
tion, or,  in  French,  jurisdiction  gracievse,  where  persons  go  into 
court,  generally  in  an  ex  parte  way,  for  the  purpose  of  conducting 
proceedings  for  adoption,  for  the  appointment  of  tutors  or 
guardians,  and  curators,  for  the  probate  of  wills,  and  opening  and 
administration  of  successions.  This  book  also  includes  rules  in 
regard  to  the  voluntary  jurisdiction  as  applied  in  commercial 
cases.* 

Criminal  Lazvs  and  Codes. 

Provisions  of  criminal  law  of  the  ancient  codes  of  Spain  have 
been  referred  to  in  previous  chapters,  and  of  these  the  Partidas 
contained  the  most  complete  laws  on  penal  legislation.!  The 
latter,  although  long  observed,  were  found  to  be  too  harsh  and 
not  in  harmony  with  modern  institutions.!  Keforms  were  initi- 
ated in  the  constitutional  Cortes  of  Cadiz  in  1812,  and  in  that 
of  1820,  and  a  penal  code,  containing  some  wise  provisions  and 
numerous  defects,  was  published  July  9,  1822. 

This  Code  contained  a  preliminary  title  and  is  di\aded  into  two 
parts:  The  title  treats  of  crimes  and  misdemeanors,  persons 
responsible  for  them,  and  of  those  who  are  answerable  for  the 
acts  of  others,  of  penalties,  their  effects  and  mode  of  execution, 
of  the  gradation  of  crimes,  according  to  aggravating  and  extenu- 
ating circumstances,  of  the  obligations  of  giving  notice  of  crimes 
and  delivering  up  guilty  persons,  of  absent  and  contumacious 
oflFenders,  of  the  reduction  of  penalties,  of  prescription  of  crimes, 
and  of  indemnification.  The  first  book  treats  of  crimes  against 
society,  and  the  second,  of  those  against  persons. 

Attempts  were  made  in  1826  and  in  1829  to  publish  a  new 
Code,  without  results,  but  in  1843,  a  commission  was  appointed 
and  completed  a  Code  which  became  approved  July  1,  1848. 
This  Code  was  revised  and  in  an  amended  form  republished  in 
1850,  but  the  work  is  considered  inferior  to  the  Code  of  1848. 
It  embraces  three  books,  divided  into  five  hundred  and  six  articles. 


*  Transferred  to  the  law  of  civil  procedure  in  1868 :  see  com.  codes. 

t  For  the  penal  laws  of  Spanish- America,  see  chapter  on  the  Laws  of  the 
Indies. 

t  The  work  of  Cesar  Becaria,  at  the  end  of  the  eighteenth  century,  produced 
a  revolution  in  European  penal  legislation. 


494     The  Civil  Law  in  Spain  and  Spanish-Ameeica. 

Book  1.  Defines  crimes  and  offenders,  prescribes  penalties,  their 
effects  and  manner  of  fulfillment,  defines  civil  responsibility, 
4uid  the  relation  between  crime  and  and  penalty  and  prescribes 
the  responsibility  which  principals,  accomplices  and  harborers 
incur. 

Book  2.  Distinguishes  crimes  as  grave,  less  grave  and  as  mis- 
demeanors,  and  treats  of  the  penalties  in  respect  to  the  first  two. 

Book  3.  Considers  misdemeanors  and  determines  the  punish- 
ments to  be  applied. 

This  Code  was  in  force  until  the  promulgation  of  the 
Constitution  of  1869,  when,  in  order  to  harmonize  the  two, 
new  reforms,  especially  those  relating  to  individual  rights, 
the  free  exercise  of  religious  worship,  punishments  for  various 
crimes  committed  by  one  person,  limiting  perpetual  punishments 
to  a  fixed  period,  suppressing  argolla,  etc.,  were  inaugurated 
which  led  to  the  Penal  Code  which  was  authorized  June  17  to 
go  into  effect  August  30,  1870.  Up  to  this  time  certain  crimes, 
like  those  of  libel,  etc.,  incurred  by  printing  and  publishing,  were 
under  special  laws. 

The  progress  of  civilization  and  the  adoption  of  the  Consti- 
tution of  1876,  necessitated  some  further  modifications  of  the 
■existing  Penal  Code  which  are  being  discussed,  but  which  have 
not  yet  been  adopted. 

The  Penal  Code  of  1870,  subsequently  revised  and  finally  com- 
pleted in  its  present  form  by  the  law  of  July  17,  1876,  was 
■extended  to  Cuba  and  Puerto  Rico,  in  a  modified  form.  May  23, 
1879,  and  to  the  Philippines  September  4,  1884,  to  go  into  effect 
December  17,  1886.* 

The  present  Penal  Code  consists  of  six  hundred  and  twenty-six 
laws  divided  into  three  books  and  twenty-six  titles. 

Book  1.  Treats  of  crimes  and  misdemeanors,  persons  responsi- 
ble, and  the  penalties  therefor  and  their  application. 

Book  2.  Considers  crimes  against  the  State  and  Constitution, 
of  Lese  Majeste,  also  crimes  against  various  public  officials, 
rebellion,  sedition,  public  disorders,  counterfeiting,  forgery,  usur- 
pation of  office,  rank  and  title,  infraction  of  laws  of  interments 
and  against  public  health,  violation  of  sepulchres,  gambling, 
faithlessness  of  public  officials,  offenses  against  chastity,  bribery. 


*  See  Royal  Orders  of  promulgation  of  above  dates,  as  to  differences  between 
the  Peninsular  and  Ultramar  editions. 
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malversation  of  public  funds^  frauds  and  exactions,  parricide, 
assassination,  homicide,  infanticide,  abortions,  lesion,  duelling, 
adultery,  rape,  public  scandal,  seduction,  abduction,  calumny, 
contumely,  crimes  against  the  civil  status  of  persons,  crimes 
against  personal  liberty  and  security,  crimes  against  property, 
robbery,*  etc.,  frauds,  pawnbroking  establishments,  arson  and 
negligence. 

Book  3.  Treats  of  misdemeanors  against  public  order,  public 
interest  and  government  of  cities  and  against  persons  and  prop- 
erty.! 

Under  the  Spanish  penal  laws  not  only  the  consummated  crime 
is  punishable  but  also  the  frustrated  attempt,  and  in  certain  cases 
the  conspiracy  or  proposition  to  do  wrong.  Misdemeanors  frus- 
trated against  persons  and  property  are  likewise  included  in  cer- 
tain cases. 

Elaborate  provisions  are  made  for  extenuating  and  aggravating 
circumstances,  and  persons  criminally  responsible  are  considered, 
either  as  principals,  accomplices  and  accessories,  the  latter  class 
being  omitted  in  respect  to  misdemeanors.  Bail  is  accepted  in 
cases  similar  to  those  in  common-law  countries.  The  classifica- 
tion and  scale  of  pimishments  is  too  extensive  and  complicated 
and  should  be  simplified  and  certain  penalties  moderated.  Many 
of  the  provisions  of  book  2  are  inapplicable  to  free  institutions 
in  the  former  Spanish  colonies  and  can  be  eliminated  or  modified, 
especially  those  in  relation  to  treason,  Lese  Majeste.  and  crimes 
against  the  state,  a  multitude  of  monarchical  officers,  religious 
worship,  public  order,  and  usurpation  of  rank,  title  and  office. 

The  laws  of  calumny  or  contumely  need  overhauling  and  direct 
responsibility  fixed  for  offenses  so  committed,  inasmuch  as 
offenders  now  shelter  themselves  behind  irresponsible  persons  or 
criminals  and  so  escape  the  consequences  of  their  acts. 

The  laws  of  bribery,  especially  in  respect  to  the  judiciary,  need 
amendment  and  more  effective  enforcement  to  break  up  and  to 
prevent  certain  corrupting  practices  which  by  usage  have  become 
open  and  notorious. 

A  new  pardon  law  is  required  in  place  of  that  of  June  18,  1870, 
which  power  was  exercised  by  the  King.t 

*  Burglary  is  included  under  this  head. 

t  Under  this  head,  see  also  Ordenanzas  Municipales  de    Policla  Urbana  y 
Rural;  Policla  de  Gobienio.  and  Poderp«5  y  Obigaciones  del  Jefe  de  Policfa. 
t  See  Autonomical  Constitution,  art.  41,  sec.  3. 


496     The  Civil  Law  in  Spain  and  Spanish-America. 

Lazv  of  Criminal  Procedure  or  Etijtiiciamiento  CriminaL 

The  modern  Spanish  laws  of  criminal  procedure  are  founded 
on  the  Constitution  of  1812,  prior  to  which  time  and  until  the 
Royal  Cedula  of  January  30,  1855,  for  the  Ultramar,*  the  laws 
of  the  Indies  were  observed  in  Spanish- America.  In  Spain  the 
Fuero  Juzgo,  Fuero  Keal,  Partidas  and  Kovisima  Recopilacion 
were  in  force  t  until  the  Reformed  Provisional  Law  of  March  19, 
1850,  which  latter  continued  until  the  adoption  of  the  Law  of 
1872. 

The  Royal  Cedula,  promulgated  to  correct  existing  abuses  and 
illegal  practices,  and  continued  in  force  imtil  the  decree  of  May, 
1879,  comprises  twelve  chapters,  the  first  of  which  treats  of  in- 
ferior judges,  known  as  jueces  locales,  the  second  of  judges  of 
the  first  instance,  the  third  of  royal  audiencias,  the  fourth  of  the 
Supreme  Court,  the  fifth  of  special  courts  and  tribunals,  the  sixth 
of  the  authority  of  courts  in  administrative  affairs,  seventh  of 
auxiliary  offices  and  officers  of  tribunals,  and  judges,  eighth  of 
the  Public  Prosecuting  Attorney,  ninth  of  rights  of  challenge, 
tenth  of  sentences,  eleventh  of  appeals,  and  twelfth  of  responsi- 
bility and  punishments.  The  Law  of  March  19,  1850,  embraces 
fifty-seven  niles,  the  first  twenty-three  of  which  treat  of  mis- 
demeanor proceedings,  the  following  to  thirty-seven  of  imprison- 
ment and  its  effects,  and  the  remainder  consider  general  pro- 
visions about  various  steps  and  formalities  of  procedure. 

Trial  by  jury  was  discussed  in  connection  with  the  liberty  of 
the  press  as  early  as  1814,  and  the  jury  system  for  offenses  com- 
mitted by  printing  and  publication  was  approved  by  the  Law  of 
October  22,  1820,  and  again  recognized  in  1836,  1854  and  1864, 
but  up  to  this  time,  the  law  did  not  have  the  power  and  support 
that  its  adherents  expected;  however,  the  matter  continued  being 
agitated  with  the  result  that  the  subject  was  given  a  broader 
scope  by  the  Law  of  Jury  of  December  22,  1872,  which  law  marks 
the  first  general  and  public  trial  of  crimes  by  jury  in  Spain  similar 
to  that  which  exists  in  criminal  cases  in  common-law  countries. 
This  law  comprises  a  preliminary  title  and  three  books. 

*  AIbo  applied  to  the  Philippines. 

t  Books  2  of  F.  J.  and  F.  R.    Part.  3,  tit.  14,  and  7,  tit.  30;  Nov.  Recop.,  book 
12,  tits.  32  to  42;  Rule  45  of  Prov.  Law,  applied  to  Penal  Code,  of  1850. 
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Book  1.  Consider  the  aumario  or  preliminary  investigation, 
corresponding  to  that  of  the  grand  jury  under  the  common  law 
and  similar  to  provisions  of  book  2  of  the  present  law. 

Book  2.  Treats  of  public  trials  and  trials  by  jury^  similarly  to 
book  8  of  the  law  of  1882. 

Book  3.  Takes  up  special  proceedings. 

Book  4.  Considers  the  prosecution  of  misdemeanors,  corre- 
sponding to  book  6  of  the  existing  law,  concluding  with  extradi- 
tion provisions,  similar  to  articles  824  to  833  of  the  present  law. 

The  principal  innovation,  made  in  this  law,  was  the  provision 
for  trial  by  jury,  part  of  which  was  superseded  by  the  decree  of 
January  3,  1875,  and  the  remainder  included  in  the  Law  of  Octo- 
ber 16,  1879,  for  which,  in  time,  the  laws  of  September  14,  1882, 
and  April  20,  1888,  have  been  substituted.  The  compilation  of 
October  16,  1879,  which  contained  many  errors  and  provoked 
considerable  criticism,  was  reformed  by  the  Law  of  May  6,  1880, 
and  continued  in  force  until  the  adoption  of  the  present  law  of 
February  11,  1881,  based  on  that  of  1879,  and  promulgated  Sep- 
tember 14,  1882.  This  law,  in  a  modified  form,  was  extended  to 
Cuba*  and  Puerto  Eico,  October  19,  1888,  to  be  effective  January 
1, 1889,  and  to  the  Philippines,  September  4,  1884,  to  go  in  force 
in  1888.  The  law  of  1882  embraces  forty  titles,  nine  hundred 
and  ninety-eight  laws  and  a  final  provision,  classed  under  seven 
books,  as  follows : 

Book  1.  Treats  of  general  provisions,  jurisdiction  of  courts  as 
to  districts  and  crimes,  rights  of  challenge,  prosecution  and  de- 
fense, procedure,  exceptions,  decisions  as  to  matters  of  form, 
jurisdiction,  etc.,  sentences,  summons,  communications  between 
courts,  appeals  and  costs. 

Book  2.  Considers  the  sumario,  or  preliminary  investigation 
corresponding  to  that  of  a  grand  jury. 

Book  8.  Embraces  public  trials  and  trials  by  jury. 

Book  4.  Treats  of  special  proceedings  and  extradition. 

Book  6.  Considers  appeals  and  reviews. 

Book  6.  Eelates  to  the  prosecution  of  misdemeanors. 

Book  7.  Deals  with  the  execution  of  sentences. 

*  For  recent  amendments,  see  Ley  de  Casadon,  of  June  26,  1809. 
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Differences  Between  Common  and  CivU  Law  Criminal  Procedures, 

One  of  the  principal  differences  between  the  common  and  civil 
law  criminal  procedures  lies  in  the  jury  system,*  which,  in  a 
modified  form,  exists  to-day  in  Spain  and  in  the  Federal  District 
of  Mexico,  but  which  has  never  been  extended  to  Cuba,  Puerto 
Bico  or  the  Philippines  and  does  not  now  exist  in  most  of  the 
Mexican  states  and  Spanish- American  countries. 

The  assertions  often  made  by  ignorant  people  that  under  the 
old  Spanish  or  Roman  system  the  proceedings  are  secret  and 
that  the  accused  does  not  know  who  are  his  accusers  or  what  the 
witnesses  have  testified  against  him  is  incorrect,  misleading  and 
one  which  has  caused  Spanish-American  countries  much  trouble 
when  United  States  citizens  have  been  concerned. 

Little  difficulty  is  caused  by  the  minor  offenses  or  misdemeanors 
which  are  tried  before  the  lowest  courts  held  by  municipal  judges 
and  from  which  appeals  lie  to  the  higher  courts,  in  a  manner 
similar  to  the  common-law  system,  hence  such  cases  may  be 
eliminated. 

In  the  more  serious  criminal  offenses,  every  criminal  trial  ifi 
divided  into  two  stages;  the  summary  or  preliminary  investiga- 
tion (sumario)  carried  on  under  the  old  Spanish  system,  usually 
by  a  judge  of  the  first  instance,  a  fiscal  or  public  attorney  and 
tin  escribano  or  clerk,  who  immediately  repair  to  the  spot  of 
the  crime  and  beging  a  thorough  ex  parte  investigation.  The  tes- 
timony of  the  accused  is  often  taken  down  without  his  knowing 
^th  what  crime  he  is  charged  or  who  the  witnesses  against  him 
•are,  and  during  this  stage,  the  accused  is  kept  in  solitary  confine- 
ment so  that  he  cannot  connive  any  scheme  which  might  defeat 
the  ends  of  justice,  and  while  in  such  confinement,  he  is  called  in 
incomunicado. 

Under  the  Spanish  Constitution  (see  articles  4  and  6)  a  person 
cannot  be  detained  but  for  just  cause,  and  solitary  confinement 
18  limited.  These  provisions  can  be  exercised  similarly  to  a  writ 
of  habeas  corpus.^ 

*  The  jury  syRtem  is  not  indigenous  to  England,  as  popularly  believed,  bnt 
Auras  based  on  the  Frankish  kings'  inqulsito,  which  recent  researches  show  was 
copied  from  the  jury  system  of  the  Romans  who,  after  trial,  had  discharged  it. 

Brunner's  Schwurgerichte,  p.  87  et  seq. 

t  A  writ  of  habeas  corpvs  was  known  to  the  Aragonese,  under  the  name  of 
manifeataeion,  in  the  thirteenth  century.  Hallam's  History  of  the  Middle 
JVges,  and  Prescott's  Ferdinand  and  Isabella. 
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Persons  who  have  resided  in  Spanish-American  countries  ap- 
preciate how  necessary  the  incomunicado  system  is  to  prevent 
the  defeat  of  justice;  the  great  evil  of  the  system,  which  is  not 
vicious,  if  properly  enforced,  is  its  lack  of  supervision  and  ad- 
ministration. 

The  summary  or  preliminary  proceedings  correspond  to  the 
secret  investigation  of  a  grand  jury  in  the  United  States  who 
listen  to  such  testimony  as  is  offered  or  is  deemed  sufficient  with- 
out permitting  the  accused  to  be  present  or  to  know  what  tran- 
spires, and,  if,  in  their  judgment,  there  is  sufficient  ground,  an 
indictment  is  found,  and,  thereafter,  a  trial  begins  in  public 
court 

This  is  not  unlike  the  civil  law  system  in  which  the  judge  of 
the  first  instance,  the  public  attorney  and  clerk  constitute  a  grand 
jury,  and,  if  there  is  no  case  made  out,  the  prisoner  is  given  his 
liberty;  should  a  prima  facie  showing  be  made  against  the  ac- 
cused, he  is  released  from  solitary  and  committed  to  ordinary 
confinement. 

The  triial  does  not  take  place  before  the  judge  who  has  con- 
ducted the  investigation  (as  is  often  erroneously  stated),  but  this 
judge  refers  the  whole  record  of  proceedings  to  the  criminal 
branch  of  the  next  higher  court  or  audiencia  for  a  public  trial 
where  the  prisoner  is  faced  with  his  accuser  and  witnesses,  and 
is  provided  with  a  competent  attorney  to  defend  him. 

In  the  Spanish-American  countries  testimony  is  taken  down 
in  writing,  and,  after  being  read  to  the  witness,  is  signed  by  him 
and  by  the  judge,  in  order  to  prove  that  his  statements  have  been 
correctly  recorded. 

This  gives  a  degree  of  certainty  to  the  correctness  of  the  testi- 
mony which  cannot  be  obtained  by  a  stenographic  report;  and  it 
renders  it  impossible  for  the  judge  or  opposing  counsel  to  record 
language  different  from  that  actually  used. 

When  the  summary  is  ended,  all  the  testimony  is  presented  to 
the  accused  for  his  examination;  and  the  right  is  then  given  him 
to  cross-examine  the  witnesses  who  have  appeared  against  him. 

The  cross-examination  is  an  old  Spanish  proceeding,  called 
eareo,  which  means  that  the  accused  is  personally  confronted 
with  the  witnesses  in  presence  of  the  judge,  for  the  purpose  of 
cross-examining  them.     It  is,  therefore,  quite  incorrect  to  assert 
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that,  because  the  tumario,  or  first  stage  under  the  Latin  sjBtem, 
is  kept  secret,  the  accused  does  not  know  anything  regarding  the 
evidence  against  him;  the  fact  being  that  during  the  second  or 
plenary  stage  of  the  proceeding  he  is  fully  informed  of  all  that 
has  been  done  and  is  given  an  opportunity  to  refute  it,  either 
by  presenting  his  own  witnesses  or  by  cross-examining  such  as 
have  been  presented  by  the  other  side  or  have  been  called  by  the 
judge. 

It  should  not  be  difficult  to  see  which  system  of  criminal 
jurisprudence  is  best  calculated  to  do  justice  by  ascertaining  the 
real  facts  of  the  case,  whether  by  a  judge  of  long  experience 
and  proficiency  in  his  profession  and  with  no  personal  interest 
in  the  case  tried  before  him,  or  by  a  jury  composed  of  men  who 
have  had  no  experience  in  criminal  jurisprudence.  If  the  judge 
may  sometimes  be  derelict  in  his  duties  so  may  the  jury  some- 
times be  controlled  by  their  emotions  or  prejudices.  If  the  judge 
fails  to  do  justice,  his  failure  may  be  corrected  by  an  appellate 
court,  as  all  cases  must  be  reviewed  upon  appeal. 

The  common-law  criminal  jurisprudence  is  founded  upon  the 
principle  that  it  is  better  to  let  one  hundred  criminals  go 
unpunished  than  to  inflict  punishment  upon  one  innocent  person. 
While  the  Spanish  system  accepts  that  humanitarian  principle, 
it  is  nevertheless  better  calculated  to  prevent  the  escape  of  a 
criminal  unpunished. 

American  citizens  who  are  tried  in  Spanish- American  countries 
often  expect  and  insist  that  the  proceedings  be  conducted  in  ac- 
cordance with  the  laws  of  their  own  country,  and  when  they  find 
it  otherwise  they  complain  that  the  Spanish  system  is  inquisitorial, 
outrageous,  and  even  barbarous.* 

The  Law  of  Mortgage  or  Ley  Hipotecari. 

A  commission  was  appointed  in  Spain  in  1855  to  frame  a  gen- 
eral mortgage  law  to  take  the  place  of  the  special  legislation  on 
the  subject  which,  on  account  of  the  conflicting  laws  and  de- 
cisions, was  causing  much  confusion  and  rendering  values  un- 
stable.   The  Law  of  February  8,  1861,  was  the  resxdt  of  the  com- 

*  Observations  of  the  author  as  Major  and  Counsel  on  the  Staff  of  Major- 
General  John  R.  Brooke,  durinfi^  the  Puerto  Rico  campaign,  and  in  his  official 
investigations  of  the  prisons  of  Havana,  durinfif  the  wint^  and  spring  of  18M, 
while  holding  a  similar  position  on  the  staff  of  Major-General  Ludlow. 
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mission's  work,  and  this  law,  revised  and  amended  and  embracing 
three  hundred  and  thirty-three  articles,  became  the  Law  of  De- 
cember 21,  1869,  and  with  its  rules  of  application  of  October 
29,  1870,  went  into  effect  January  1,  1871. 

This  law  was  extended  to  Puerto  Rico,  December  6,  1878,  with 
its  rules  of  application  of  February  28,  1879,  to  Cuba,  May  16, 
1879,  with  special  rules  of  June  27,  1879,  and  to  the  Philip- 
pines May  10,  1889,  in  connection  with  its  rules  of  application 
of  August  16,  1889. 

On  account  of  the  uncertainty  produced  by  different  legislation 
for  Spain  and  its  ultramarine  possessions,  a  uniform  law  ap- 
plicable to  all  alike  was  finally  prepared  and  on  July  14,  1893, 
became  approved  for  Spain,  Cuba,  Puerto  Rico  and  the  Philip- 
pines. 

This  law  comprises  four  hundred  and  thirteen  articles,  ar- 
ranged under 'fifteen  titles,  followed  by  nine  additional  articles, 
schedule  of  fees,  general  rules  and  provisional  articles. 

Title  1  treats  of  instruments  requiring  record;  title  2  considers 
record,  its  method  and  its  effects;  title  3  embraces  cautionary 
notices;  title  4  treats  of  cancellation  of  the  record  and  of  the 
entry  of  cautionary  notices;  title  5  considers  mortgages;  title  6 
of  the  manner  of  keeping  the  registries;  title  7  of  the  corrections 
of  entries  in  registries;  title  8  of  the  administration  aiid  inspection 
of  registries;  title  9  of  the  publicity  of  registries;  title  10  of 
appointment,  qualifications,  and  duties  of  registers;  title  11  of 
the  responsibility  of  registers;  title  12  of  the  fees  of  registers; 
title  13  of  redemption  from  existing  incumbrances;  title  14  of 
umrecorded  documents  and  records  of  possession;  and  title  16  of 
the  effects  of  entries  contained  in  the  old  books  and  of  the  restora* 
tion  of  those  rendered  useless  by  fire  or  other  accidents. 

The  exposition  of  the  Mortgage  Law  to  the  Cortes  by  the 
Spanish  Colonial  Minister  Maura  is  herewith  appended  for  gen- 
eral information  on  the  subject. 

"  The  Mortgage  Law,  which  has  been  in  force  in  the  Peninsula 
for  the  past  thirty  years,  was  applied  to  the  Antilles,  with  such 
changes  as  were  indispensable  for  its  adaptation  to  those  islands, 
on  May  1,  1880,  and  to  the  Philippines  on  December  1,  1889,  re- 
forming the  laws  regarding  real  property  in  those  countries,  and 
consequently  giving  a  new  impetus  to  land  securities.     Although 


502     Ths  Civil  Law  in  Spain  and  Sfanish-Amebica. 

this  work  is  not  without  its  imperfections^  being  huxnan^  the  Mort- 
gage Law  must  be  looked  upon  as  one  of  our  most  important  legal 
works,  and  all  that  is  fundamental  therein,  and  even  that  which 
appears  of  less  value,  should  be  religiously  respected  as  long  as 
the  results  of  experience  and  the  necessity  of  reconciling  it  with 
the  other  legal  measures  in  force  permit  its  observance.  This  has 
been  the  rule  adhered  to  by  the  Government  in  the  preparation 
of  the  revision  herewith  submitted  to  the  Cortes. 

The  Civil  Code  for  the  Colonies  as  well  as  for  the  Peninsula, 
among  other  special  laws,  left  the  Mortgage  Law  expressly  in 
force,  without  eliminating  from  it,  or  diverting  from  itself  en- 
tirely, provisions  which  by  their  nature  would  have  corresponded 
to  the  Code  had  both  originated  at  the  same  period.  It  was  an 
inevitable  necessity,  therefore,  to  overcome  the  differences,  and 
in  the  revision  which  took  place  with  this  object  in  view,  it  was 
concluded  that  the  Code  should  prevail  whenever  a  question  arose, 
and  not  only  support  the  structure  of  the  Mortgage  Law,  but  that 
said  law  should  be  the  only  one  for  all  ultramarine  provinces;  and, 
further,  that  it  should  coincide,  as  far  as  possible,  with  the  text 
of  the  Peninsular  law,  thus  avoiding  the  confusion  and  practical 
difficulties  which  were  noted  in  the  quotations  and  references  bj 
reason  of  four  different  sets  of  numbers  for  the  articles. 

The  necessity  of  harmonizing  these  differences  between  the 
law  mentioned  and  the  Code  is  not  the  only  motive  which  ani^ 
mates  the  Government  in  presenting  this  plan.  Experience  and 
the  especial  conditions  of  real  property  in  some  of  the  ultramarine 
provinces  also  urgently  suggest,  and  even  demand,  important 
amendments,  which  naturally,  however,  should  retain  the  cardinal 
principles  of  the  system. 

The  law  having  been  enacted  so  that  all  real  property  should 
be  recorded  in  authentic  official  books,  it  was  at  once  observed 
that  a  considerable  portion  was  not  subjected  to  this  beneficent 
rule,  by  which.it  could  be  freed  from  usury  and  its  possession  guar- 
anteed. The  taxes,  the  schedule  of  notarial  and  register's  fees, 
and  the  complications  as  well  as  the  requirements  of  form,  made 
this  object  of  the  legislator  unattainable.  It  was  necessary  to 
remove  these  obstacles,  so  that  small  properties  could  enjoy  the 
advantages  of  credit.  Furthermore,  the  omission  of  the  record 
of  deeds  keeps  from  the  registry  a  considerable  portion  of  land, 
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and  as  this  evil  can  only  be  remedied  by  notices  of  possession^  it 
is  advisable  to  still  further  facilitate  them^  notwithstanding  the 
undesirable  features  thereof,  by  permitting  their  conversion  into 
absolute  titles  twenty  years  after  their  date.  These  two  reforms 
have  already  been  fully  discussed  by  the  Senate,  and  were  ap- 
proved in  1890,  in  order  to  incorporate  them  in  the  Peninsular 
la^w. 

At  that  time  another  reform  was  also  considered  which  had 
been  urgently  demanded.  The  old  books  of  property,  which  were 
to  be  replaced  by  those  created  by  the  Mortgage  Law,  contained  a 
multitude  of  liens  and  claims  which  had  absolutely  expired,  but 
had  not  been  cancelled  in  a  definite  manner,  thus  depreciating  the 
value  of  property  without  reason. 

It  was  an  urgent  requisite  of  credit  to  declare  those  books  with- 
out force  as  to  third  persons  after  a  certain  period,  and  it  was, 
therefore,  proposed  that  all  persons  who  had  any  interest  recorded 
in  the  same  should  transfer  them  to  the  new  books  if  thev  desired 
the  State  to  force  third  persons  to  respect  them.  By  re-enforcing 
this  provision  in  giving  greater  scope  to  proceedings  for  clearing 
the  title,  the  certificate  of  a  register  will  indicate  the  legal  status 
of  the  realty,  thus  giving  contracts  the  security  which  they  should 
enjoy. 

But  where  the  voice  of  experience  has  been  heard  with  the 
greatest  clamor  against  the  law,  demanding  immediate  relief, 
is  where  it  refers  to  the  procedure  for  making  mortgage  debts 
effective.  Its  crushing  confusion,  the  uncertainty  of  results,  and 
its  incalculable  cost  restrain  capital  or  suggest  usurious  condi- 
tions; sales  and  resales  take  the  place  of  loans,  with  the  object  of 
avoiding  all  proceedings  to  the  prejudice  of  the  landowner;  in- 
terest is  stipulated  which  triplicates  the  capital  loaned,  and  per- 
haps by  the  employment  of  other  means  the  debtor  is  exposed  to- 
penal  responsibility,  converting  the  sanctity  of  laws  enacted  for 
the  punishment  of  crimes  into  a  vile  instrument  of  avarice  against 
the  unfortunate.  Distrust  causes  these  means  to  be  employed  be- 
cause the  legal  procedure  does  not  satisfy  the  reasonable  requisites- 
of  contracts,  and  to  uproot  these  evils,  to  furnish  land  with  the 
capital  it  needs,  and  to  give  the  lender  assurances  of  speedy  and 
easy  recovery  of  his  loans,  is  the  object  of  the  most  important 
reform  proposed  by  the  Government,  suppressing  proceedingij 
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which,  without  positively  guaranteeing  one's  rights,  destroy  those 
most  sacred.  Previous  appraisement,  uniformity  of  judicial 
action  in  all  necessary  investigations,  suppression  of  all  litigation, 
only  one  summons  and  the  immediate  sale  by  auction,  are  the 
basis  of  the  new  law.  We  have  abolished  suits,  exemptions,  let- 
ters requisitorial  (exhartos),  writs  of  attachment  on  the  mort- 
gaged property,  proceedings  in  the  nature  of  a  demurrer,  simul- 
taneous auctions,  and  a  great  many  other  barriers  in  the  path  of 
the  credit  of  realty,  which  had  been  placed  with  the  best  of  in- 
tentions, but  from  which  those  in  good  faith  were  the  only  vic- 
tims. 

The  special  conditions  existing  in  the  ultramarine  provinces 
have  suggested  other  amendments,  especially  for  the  Island  of 
Cuba.  The  reforms  mentioned,  equally  useful  for  Puerto  Rico 
and  the  Philippines,  have  been  proposed  in  accordance  with  the 
crisis  which  is  complained  of  with  regard  to  the  development  of 
their  credit  on  real  property,  but  all  of  them  would  be  worthless 
without  the  enactment  of  a  measure  which  has  been  \manimously 
and  most  justly  demanded,  and  which  will  in  itself  promote  credit 
and  prevent  the  repetition  of  the  statement  that  in  Cuba  there  as 
yet  exist  no  mortgage  regulations.  This  measure  consists  in 
abolishing  the  time,  which  has  been  indefinitely  extended  by  royal 
decree  of  May  6,  1882,  during  which  mortgages  as  well  as  other 
implied  liens  remain  in  force;  thesfe  secret  incumbrances,  which 
do  not  appear  in  the  registry,  rendering  all  contracts  involving 
realty  hazardous,  although  they  appear  completely  unincumbered 
according  to  the  record.  The  time  which  was  just  and  reasonable 
during  a  period  of  transition,  and  which  was  allowed  in  the  Penin- 
sula, Puerto  Bico,  and  the  Philippines,  has  already  lapsed,  while 
it  is  still  running  in  Cuba,  and  has  been  for  the  past  thirteen 
years,  placing  all  parties  to  contracts  in  a  state  of  uncertainty 
and  causing  them  to  be  suspicious.  The  new  law  will  fix  a  time 
for  its  termination,  which  will  not  be  extended. 

Credit  of  land  requires  more.  On  account  of  the  provisions  of 
articles  73  to  Y8  of  the  Cuban  Mortgage  Law  loans  are  now  re- 
duced to  50  per  cent,  of  the  value  of  estates,  said  articles  reserving 
the  other  half  for  the  security  of  subsequent  lenders,  who  may 
wish  to  aid  the  cultivation  and  production  of  the  soil.  These 
articles  place  such  obstacles  and  difficulties  in  the  way  of  such 
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loans,  incorrectly  called  "  agricultural  loans "  (refaccionarios), 
that,  according  to  all  information,  the  privilege  is  not  made  use 
of  in  practice,  and  in  point  of  fact  this  compensation  for  the  evil 
suffered  by  mortgage  contract  is  lacking.  To  re-establish  credit 
of  lands  to  its  fullest  extent  by  the  abolition  of  these  articles  is 
to  comply  with  a  legitimate  demand  of  Cubaln  landowners  whom 
it  is  intended  to  protect. 

The  law  fills  another  requisite.  To  facilitate  the  acquisition  on 
time  payments  of  machines  and  other  agricultural  implements 
it  is  necessary  that  the  simple  attachment  to  the  soil  of  an  article 
sold,  when  the  vendor  has  not  yet  been  fully  paid,  should  not  turn 
it  over  to  the  mercy  of  prior  mortgage  creditors,  inasmuch  as 
subsequent  acquisitions  of  the  debtor  are  not  security  for  the 
fulfillment  of  their  contracts.  The  provisions  of  paragraph  2 
of  article  112  of  the  new  law  correct  this  fault,  which  was  a  great 
impediment  in  the  way  of  a  perfect  and  strong  re-establishment 
of  Cuban  industries. 

Two  other  reforms  which  are  demanded  by  that  island  have  no 
appropriate  place  in  the  Mortgage  Law,  and  will,  therefore,  have 
to  be  otherwise  disposed  of,  viz.,  loans  which  are  secured  only  by 
the  products  and  the  survey  of  estates  owned  by  tenants  in  com^ 
mon.  This  law,  embracing  real  property  only,  cannot  be  appUed 
to  products  when  considered  apart  from  the  soil  itself;  agri- 
cultural credit  cannot  be  considered  as  embraced  by  a  credit  of 
the  land.  The  survey  of  estates  of  tenants  in  common  is  in  that 
island  a  question  of  as  great  difficulty  in  its  social  aspect  as  the 
question  of  emphyteusis  in  GaUcia,  and  pertains  to  the  Civil  Code 
and  the  Code  of  Procedure,  and  not  to  a  law  which  presupposes 
and  requires  that  the  property  already  is  surveyed  to  give  pub- 
licity and  permanent  stability  to  its  legal  situation. 

An  attempt  was  made  some  time  ago  to  apply  the  registry 
system  known  by  the  name  of  '*  Acta  Torrens  **  to  the  Philippines, 
but  the  confusion  which  would  attend  a  radical  change  of  system 
within  four  years  of  the  establishment  of  the  present  one,  and 
when  the  last  quarterly  statistics  show  that  it  is  becoming  custom- 
ary and  generalized,  and  together  with  an  examination  of  the 
former  system  with  regard  to  the  condition  of  property  in  the 
Philiippines,  the  Government  has  desisted  from  that  intention 
which,  furthermore,  could  not  be  effected  without  making  consid- 
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able  changes  in  civil  law  and  without  involving  the  public  treasuiy 
in  hazardous  and  indefinite  responsibilities.  Our  Mortgage  Law, 
which  already  had  a  large  number  of  precedents  in  the  ArcliipeL 
ago,  can  be  reformed  by  slight  amendments,  which,  together  with 
the  reforms  of  the  provisions  regarding  the  readjustment  of  royal 
patrimonies,  will  pave  the  way  for  the  advent  of  the  institutions 
of  credit  for  lands,  which  is  based  on  a  sound  Mortgage  Law,  and 
legally  recorded  deeds,  which  define  and  secure  all  interests  in 
the  land. 

It  would  be  superfluous  to  repeat  here  the  benefits  which  may 
be  expected  in  Puerto  Rico  through  these  reforms.  The  institu- 
tion of  the  registry  is  running  smoothly  there,  without  causing 
complaints,  and  now,  in  giving  greater  power  and  clearness  to  the 
same  system,  it  is  logical  to  expect  that  its  salutary  effects  will 
increase. 

To  undertake  the  reforms  mentioned,  the  Government  de- 
pended on  various  legal  authorizations,  but  the  vote  of  the  Cortes 
is  necessary  to  put  an  end  to  implied  mortgages,  according  to  the 
text  of  article  3  of  the  royal  decree  of  May  6,  1882.  It  appears 
desirable,  therefore,  to  go  beyond  the  limit  which  those  authori- 
zations seemed  to  fix;  and,  even  if  such  reasons  did  not  exist,  the 
gravity  of  the  question  and  the  special  respect  which  provisions 
regulated  by  private  civil  legislation  deserve  would  have  induced 
the  Government  to  submit  the  reform  to  the  Cortes,  notwith- 
standing its  urgent  need  for  the  Island  of  Cuba.  The  plan  which 
is  herewith  presented  has  been  compiled,  with  the  full  approval 
of  the  Committee  on  Codes  for  the  Colonies,  in  its  essential  points 
as  well  as  in  the  method  adopted  to  facilitate  parliamentary  de- 
liberations, and  to  reconcile  formalities  of  law  with  the  necessity 
so  urgently  impressed  by  Cuba.  If  the  Cortes  will  condescend  to 
pass  this  new  law,  containing  all  that  has  been  approved  by  the 
Senate,  for  the  Peninsula,  as  well  as  the  changes  derived  from 
the  Civil  Code,  and  if  His  Majesty  will  sanction  the  same,  tlic 
Colonies  will  enjoy  in  advance  remedies  which  are  for  the  most 
part  desired  by  the  whole  national  territory. 

In  accordance  with  these  remarks,  with  the  authority  of  His 
Majesty  and  with  the. approval  of  the  Council  of  Ministers,  the 
undersigned  has  the  honor  to  submit  for  the  approval  of  the 
Cortes  the  following 
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Proposed  Law. 

Article  first  and  last.  The  Government  is  hereby  authorized  to 
put  into  effect  the  law  submitted  by  the  Colonial  Minister,  with 
the  approval  of  the  Committee  on  Codes,  amending  the  Mortgage 
Law  for  Cuba,  Puerto  Eico,  and  the  Philippines. 

Madrid,  May  26,  1893. 

The  Colonial  Minister,  ANTONIO  MAURA  Y  MONTANER. 

Recent  Modifications. 

Headquartebs  Division  of  Cuba, 
Havana,  February  10,  1899. 

The  Military  Governor  of  Cuba  directs  that  all  taxes  due,  under  Spanish 
laws  in  force  on  this  island,  and  unpaid  on  January  1,  1899,  be  remitted. 
Taxes  collected  on  railway  passengers,  and  freight  prior  to  that  date  and 
not  heretofore  deposited  with  the  government  will  be  paid  at  once  into  the 

treasury  of  the  island.  

ADNA  R.  CHAFFEE, 
Major-General  of  Volunteers,  Chief  of  Staff. 


Headquabtebs  Division  of  Cuba. 
Havana,  March  29,  1899. 

The  Military  Governor  of  Cuba  directs  the  publication  of  the  following 
order: 

The  operation  of  the  Decree  of  March  5,  1898,  of  Captain-General  D.  Ramon 
Blanco,  extending  the  provisions  of  previous  decrees  with  regard  to  the  col- 
lection of  debts  upon  city  and  country  properties,  is  hereby  further  extended 
until  the  30th  day  of  April,  1899.  Before  that  date  the  Military  Government 
will  publish  a  final  decree,  which  shall  govern  in  these  matters. 

L.  W.  V.  KENNON, 

Assistant  Adjutant-General. 

No.  44. 

Headquabtebs  Ditision  of  Cuba, 
Havana,  April  19,  1899. 

The  Military  Governor  of  Cuba  directs  the  publication  of  the  following 
order: 

I.  Hereafter  and  until  further  orders,  the  regulations  governing  the  ad- 
ministration and  collection  of  taxes  on  real  estate  securities  and  conveyance 
of  property  in  the  Island  of  Cuba,  published  in  the  Gaceta  de  la  Habana,  on 
the  17th,  18th,  19th  and  20th  days  of  August,  1892,  are  hereby  modified  as 
follows: 

n.  The  rates  of  taxation  specified  in  articles  4,  6,  6,  7,  and  8,  are  reduced 
to  one  third  of  the  figures  therein  stated. 

III.  The  rates  fixed  in  articles  9,  14,  and  18,  are  reduced  to  one  half  of  the 
fllgures  therein  specified. 


"508     The  Civil  I-aw  in  Spain  and  Spanish-America. 

IV.  The  existing  article  22,  from  which  are  henceforth  exempted  oonvej- 
ances  martit  causa,  in  legitimate  line  of  descent,  shall  read  as  follows: 
Inheritances,  substitutions,  bequests  itwrtis  causa,  and  legacies  of  ail  kinds 
of  property  and  securities  on  real  estate  shall  pay  according  to  the  degree 
of  relationship  between  the  deceased  and  his  heirs,  donees  and  legatees,  in 
strict  compliance  with  the  following  schedule: 


cent. 
Between  natural  parents  and  descendants,  children  legitimatized  by 

royal  concession,  and  husband  and  wife 1 

Collateral  relations  of  the  2d  degree 2 

Collateral  relations  of  the  3d  degree 3 

Collateral  relations  of  the  4th  degree 4 

Collateral  relations  of  the  5th  degree 6 

Collateral  relations  of  the  6th  degree 8 

No  consanguinity 7 

Bequests  for  repose  of  soul 8 

V.  Article  23  shall  be  replaced  by  the  following:  That  portion  of  an  in- 
lieritance  in  which  a  surviving  consort  holds  a  life  interest  under  artidei 
834,  et  seq.,  of  the  existing  Civil  Code,  shall  pay  no  tax  whatever. 

VI.  Uncollected  taxes,  namely,  those  remaining  unpaid  upon  acts  or  con- 
tracts that  have  been  entered  into  or  made  since  January  Is^  shall  be  settled 
and  collected  in  accordance  with  regulations  now  in  force,  but  shall  be  exempt 
from  the  payment  of  the  interest  prescribed  in  article  185. 

Vn.  All  war  taxes  are  hereby  abolished. 

Vm.  Taxes  shall  be  paid  in  United  States  money,  whatever  be  the  Idnd 
•of  money  stipulated  in  the  contract,  but  the  payment  may  be  made  In  its 
equivalent  as  specified  in  the  order  of  the  President  of  the  United  States  of 
January  4,  1899,  published  in  the  Oaceta  de  la  Habana,  on  March  4,  1890. 

IX.  The  tax  on  the  consolidation,  recognition  or  modification  or  mortgage 
securities,  shall  be  computed  on  the  seciured  capital,  as  the  Reglamento  pre- 
scribes without  any  accumulation  of  interest  nor  fixed  charge  for  costs  of 
judicial  proceedings. 

ADNA  R.  CHAFFEB, 

Briifodier-Oeneral,  Chief  of  Staff. 

No.  46. 

Headquarters  DmsiON  of  Cuba, 
Havana,  April  24,  1899. 

The  Military  Governor  of  Cuba  directs  the  publication  of  the  following 
•order: 

An  extension  of  two  years,  terminating  on  the  1st  day  of  May,  1901,  is 
hereby  granted  for  the  collection  of  all  obligations,  whether  or  not  secined 
by  mortage  on  real  property,  where  it  may  he  necessary  to  sell  said  property 
•or  its  products  to  make  collection.  This  extension  shall  not  apply  to  obliga- 
tions contracted  since  the  31st  day  of  December,  1898. 

0.  H.  ERKST, 

Brigadier-Oeneral  of  Volunteers,  Acting  Chief  of  Staff. 
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No.  69. 

* 

Headquartebs  Ditision  of  Cuba, 

Havana,  June  Z,  1899. 

fl 

The  Military  GoverDor  of  Cuba  directs  the  publication  of  the  following^ 
order: 

I.  The  order  of  April  24,  1899,  whereby  an  extension  of  two  years,  terminat- 
ing on  the  Ist  day  of  May,  1901,  was  granted  for  the  collection  and  enforce- 
ment of  the  obligations  therein  stated,  and  contracted  before  the  31st 
day  of  December,  1898,  is  hereby  modified  as  specified  in  the  following 
articles: 

n.  Except  as  otherwise  prescribed  in  this  order  an  extension  of  two  years, 
terminating  on  the  1st  day  of  May,  1901,  is  granted  for  the  collection  and- 
enforcement  on  real  estate,  or  its  products,  of  all  obligations,  whether  or  not 
secured  by  mortgage,  or  any  other  security  on  real  property;  provided,  that 
this  extension  shall  not  apply  to  liabilities  contracted  since  the  31st  day  of 
December,  1898. 

m.  The  said  extension  shall  be  for  one  year  only,  terminating  on  the  Ist 
day  of  May,  1900,  on  all  obligations,  whether  or  not  secured  by  mortgage, 
where  it  may  be  necessary  to  enforce  collection  through  levy  and  sale  of 
city  real  property,  or  of  rural  property  in  a  condition  of  normal  production; 
but  creditors  may  institute  suit  at  law  to  collect  interests  due  on  all  obliga- 
tions, whether  or  not  secured  by  mortgage,  and  on  censos  or  ground  rents, 
provided  that  said  interests  shall  have  accrued  since  the  31st  day  of  December, 
1898,  and  that  in  case  of  default  of  payment,  collection  shall  be  made  on  the 
rents  only  of  said  city  property,  or  on  the  rents  or  products  of  rural  property 
in  a  condition  of  normal  production. 

IV.  At  the  expiration  of  the  said  year  of  extension,  creditors  shall  be  at 
liberty  to  institute  suit  to  recover  principal,  interest  and  costs  due  and  unpaid 
on  said  date,  or  that  may  thereafter  become  due,  without  restriction  or 
limitation  of  any  kind,  so  far  only  as  city  property,  or  the  rural  property 
mentioned  in  the  preceding  article  is  concerned. 

V.  Property,  either  urban  or  rural,  belonging  to  debtors,  who  may  have 
been  declared  bankrupt,  or  who  may  have  made  assignment  for  the  benefit 
of  creditors,  shall  not  be  protected  from  the  action  of  creditors,  nor  included 
in  the  benefits  of  the  extension  hereby  ordered  when  the  proceedings  of  bank- 
ruptcy or  assignment  for  the  benefit  of  creditors  shall  have  been  initiated  prior 
to  the  16th  day  of  May,  1896. 

VI.  In  like  manner  city  or  rural  property  in  regard  to  which  final  judgment 
of  judicial  sale  shall  have  been  rendered  prior  to  the  16th  day  of  May,  1896, 
either  in  an  ordinary  action  or  in  a  special  executive  proceeding,  shall  not 
be  exempt  from  the  legal  action  of  creditors  who,  as  regards  such  property, 
may  freely  institute  suit  without  restriction  or  limitation  of  any  kind. 

^  VII.  In  like  manner,  the  provisions  of  the  extension  granted  shall  not 
apply  to  rural  property  abandoned  by  its  owners,  nor  to  property  left  un- 
cultivated during  the  remainder  of  the  present  year.  Property  will  be  con- 
considered  thus  abandoned  in  cases  wherein  the  owner  shall  be  absent  from 
the  coimtry,  without  having  provided,  through  the  appointment  of  an  attorney, 
manager  or  any  other  similar  agency,  for  the  management  and  control  of  his 
property. 

Vin.  It  shall  be  lawful  in  all  cases  for  creditors  to  take  such  judicial  action 
as  the  law  may  entitle  them  to,  so  far  only  as  may  be  necessary  to  secure 
their  right  of  priority  in  regard  to  other  creditors,  through  the  attachment  of 
the  property  and  the  record  of  such  action  in  the  registnr  books. 

Said  judicial  action,  however,  and  the  attachment  of  the  property,  shall 
not  confer  on  the  creditor  any  right  to  prosecute  his  suit  otherwise  than  a9« 
prescribed  in  this  order. 
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IX.  The  proYisiont  of  this  order  ekall  not  apply  to  those  debts,  for  the 
collection  of  which  the  creditor  may  have  obtained  the  control  and  admimatra- 
tion  of  the  property  of  the  debtor,  in  conformity  with  the  proYinonB  of 
Article  1503  of  the  Law  of  Civil  Procedure. 

X.  All  liabilities  for  costs,  either  incurred,  or  which  may  hereafter  be  in- 
«limd,  in  suits  against  debtors,  shall  be  collected  and  enforced  under  the 
restrictions  and  limitations  prescribed  in  this  order,  for  the  liabilities  in 
which  said  costs  may  accrue. 

XI.  In  all  proceedings  against  the  products  or  rents  of  rural  property,  the 
creditor  shall,  at  the  time  of  filing  his  claim,  present  a  statement  from  the 
Alcalde  of  the  mimicipality  in  which  the  property  may  be  situated,  certifying 
that  said  property  is  in  a  condition  of  normal  production.  The  Alcalde  ifwniing 
such  certificate  shall  state  therein  the  facts  and  grounds  on  which  he  bases 
his  conclusions.  If  the  Alcalde  should  not  think  that  the  property  is  in  the 
condition  claimed  by  the  creditors,  he  shall  so  state  in  writing. 

Xn.  Rural  property  shall  be  deemed  in  a  condition  of  normal  production, 
when,  besides  the  fact  that  its  plant  and  machinery  are  in  good  condition,  it 
shall  have  produced  either  in  rent  or  products  during  the  agricultural  year 
of  1898  to  1899  more  than  60  per  cent,  of  the  amount  of  rents  or  products 
obtained  from  the  said  property  in  the  agricultural  year  of  1894  to  1895. 

Xm.  The  certificate,  issued  by  the  Alcalde  under  article  XI.  of  this  order, 
shall  not  be  conclusive  evidence  of  the  fact  therein  stated,  and  it  shall  be 
lawful,  therefore,  for  the  debtor  to  submit  his  denial  of  said  statements.  The 
issue  thus  raised  shall  be  tried  according  to  the  provisions  for  special  or 
incidental  proceedings,  in  articles  740,  et  seq.,  of  the  law  of  Civil  Procedure, 
and  the  action  of  the  creditor  will  be  stayed  until  final  decision  shall  be 
rendered.  The  burden  of  proof  as  to  the  fact  that  the  production  of  the 
property  has  exceeded  the  50  per  cent,  mentioned  in  article  XII.  of  this  order, 
•hall  be  on  the  creditor.  The  debtor  shall  submit  his  denial  within  ten  days 
After  the  notice  of  the  order  of  the  Judge  issing  execution  against  the  rent 
and  products  of  the  property  in  question. 

XiV.  In  the  proceedings  mentioned  in  article  Xm.  of  this  order,  no  recourse 
may  be  had  from  the  decinion  of  the  Audiencia,  which  decision  shall  be  final. 

XV.  When  city  property,  on  the  rents  of  which  the  creditor  may  have  a 
right  to  enforce  the  collection  of  interest  as  prescribed  in  article  III  of  this 
order,  is  occupied  by  the  debtor,  or  by  some  other  person  not  paying  rent, 
or  which  may  be  attached  by  another  creditor  without  a  preferent  right,  the 
creditor  shall  have  the  right  to  take  such  judicial  action  as  the  laws  may 
entitle  him  to,  in  order  so  to  administer  the  said  property  that  it  may  pro- 
duce adeqiiate  rents.  

ADNA  R.  CHAFFEE, 

Brigadier-OmeraJ,  Chief  of  Staff, 

No.  77. 

Headquabters  DinsiON  of  Cuba, 

Havana,  June  14,  1899. 

The  Military  Governor  of  Cuba  directs  the  publication  of  the  following 
order: 

I.  The  order  of  the  10th  of  February,  1899,  remitting  all  taxes  due  before 
the  1st  day  of  January  of  the  present  year,  and  unpaid  at  the  date  of  said 
order,  is  hereby  extended  to  cover  all  taxes,  for  the  collection  of  which  the 
State  or  a  mimicipality  may  hold  property. 

II.  In  pursuance  of  this  order,  all  property,  either  urban  or  rural,  which 
may,  at  this  date,  be  held  by  the  State  or  by  a  municipality,  as  a  result  of 
proceedings  for  the  collection  of  said  taxes,  shall  be  returned  to  the  owners 
or  heirs,  provided  that  the  title  to  said  property  has  not  been  finally  Tested 
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in  the  State  or  a  municipality,  and  that  the  property  be  such  as  may  at 
present  be  held  by  the  State  for  the  objects  and  purposes  specified  in  article 
49  of  the  Instructions  of  the  16th  of  May,  1886,  approved  by  the  Royal  Order 
of  the  24th  of  December,  1888,  prescribing  the  rules  to  be  followed  against 
delinquent  taxpayers. 

^  IIL  Such  property  as  may  already  have  been  sold  by  the  State,  and  the 
title  to  which  is  therefore  vested  in  the  purchaser  thereof,  shall  not  be 
understood  to  be  covered  by  the  provisions  of  this  order. 

IV.  The  only  persons  entitled  to  recover  their  property  under  this  order 
shall  be  the  owners  of  the  same,  or  their  heirs,  and  not  those  who  may  have 
acquired  the  rights  and  equities  of  said  owners  or  heirs. 

V .  All  expenses  of  release  and  restoration  of  the  property  herein  referred 
to  shall  be  borne  by  the  owners  or  heirs  of  the  same. 

VI.  The  property  shall  be  returned  to  its  owners  in  the  condition  in  which 
it  may  be  found  at  the  time  of  its  release. 

Vn.  The  Department  of  Finance  is  charged  with  the  execution  of  the  pro- 
visions of  this  order. 

ADNA  R.  CHAFFEE, 

Brigadier-Oeneral,  Chief  of  Staff, 

No.  106. 

Headquabtebs  Division  of  Cuba, 
Havana,  July  11,  1899. 

t 

The  Bfilitary  Governor  of  Cuba  directs  the  publication  of  the  following 
order: 

I.  From  the  date  of  publication  of  this  order,  the  tax  known  as  Industrial 
Tax  shall  be  paid  to  the  State,  and  not  to  the  municipalities,  by  all  such 
companies  and  corporations  as  are  enumerated  in  sections  6,  6,  7  and  8  of 
Tariff  Second,  which  is  amended  to  read  as  follows: 

1.  Banks  of  issue  and  discount,  transacting  business  either  on  real  estate 
or  on  personal  property,  shall  pay  taxes  at  the  rate  of  9.4  per  cent,  of  their 
net  profits. 

2.  Stock  companies  shall  pay  taxes  at  the  rate  of  7.6  per  cent,  of  their  net 
profits,  except  mining  companies,  savings  banks,  and  such  government  loan 
and  pledge  companies  as  may  be  officially  recognized  and  included  accordingly 
in  the  list  of  tax  exemptions. 

3.  Railroad  and  shipping  companies  shall  pay  4.7  per  cent,  of  their  net 
profits.  The  amounts  paid  to  stockholders  from  the  reserve  fund,  or  from 
funds  which  may  be  otherwise  taxed,  shall  not  be  construed  as  net  profits 
for  the  purpose  of  taxation. 

4.  Insiu'ance  companies  shall  pay  ST  per  cent,  of  the  premiums  annually 
oollected  from  the  insured,  with  the  exception  of  mutual  insurance  corporations 
where  no  profits  are  distributed,  and  whose  operations  may  consist  only  in 
assessing  the  stockholders  for  the  proportional  amount  of  the  damages  that 
any  of  them  may  have  suffered. 

6.  Foreign  corporations  and  companies,  or  branches  thereof,  duly  authorized 
to  transad;  business  in  this  island,  shall  pay  taxes,  according  to  the  head 
under  which  they  are  classified. 

n.  The  said  tax  quotas  shall  be  paid  to  the  Department  of  Finance,  ac- 
cording to  the  rules  and  regulations  now  in  force. 

in.  Municipalities  are  authorized  to  collect,  independently  of  the  State, 
the  land  tax  on  such  real  property,  either  rural  or  urban,  owned  by  said 
corporations  or  companies,  as  may  appear  on  the  assessment  rolls  of  the 
municipal  district  in  which  such  property  is  situated. 

ADNA  R.  CHAFFEE, 

Brigadier-General,  Chief  of  Btaff, 
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Ko.  181. 

HSABQUABTEBS  DIVISION  OF  CUBA, 

Havana,  September  27,  1899. 

The  Military  Gk>vemor  of  Cuba  directs  the  publication  of  the  following 
order: 

Ist.  For  the  purpose  of  the  security  which,  according  to  the  existing  law, 
insurance  companies,  either  foreign  or  domestic,  have  to  give,  they  will  be 
classified  as  follows: 

Fire  Insurance  Companies. 
Life  Insurance  Companies. 
Surety  Companies. 
Casualty  Companies. 
Marine  Insurance  Companies. 
Title  Quaranty  Companies. 

2d.  The  security  which  they  shall  have  to  give  according  to  the  provisions 
of  the  law  now  in  force,  in  order  to  be  authorized  to  transact  business  in  the 
Island  of  Cuba,  is  modified  and  shall  be  given  as  hereinafter  provided. 

3d.  The  said  security  shall  be  given  either  by  depositing  its  amount  in  cash 
in  the  general  treasury  of  the  island  or  by  investing  the  same  in  mortgage 
bonds  of  corporations  or  companies  doing  business  in  the  Island  of  Cuba,  or 
in  real  estate  mortgage  on  the  terms  and  conditions  prescribed  by  the  law 
now  in  force.  United  States  government  bonds  will  also  be  accepted  as 
security. 

4th.  The  security  offered  shall  be  submitted  to  the  approval  of  the  Secretary 
of  Finance  and  after  acceptance  by  him,  will  be  deposited  for  safe  keeping  in 
the  treasury  of  the  island. 

5th.  The  amount  of  the  security  shall  be: 

Fire  Insurance  Companies $76,000 

Life  Insurance  Companies 25,000 

Surety  Companies 25,000 

Casualty  Companies 25,000 

Marine  Insurance  Companies 25,000 

Title  Guaranty  Companies 25,000 

fith.  Insurance  companies  now  doing  business  in  the  island  shall  have  to 
comply  with  the  provisions  of  this  order  within  the  period  of  forty-five  days 
from  the  date  of  its  publication  in  the  Ofjlcial  Oazette,  Those  that  may 
hereafter  commence  business  in  the  island  shall  first  comply  with  the  pro- 
visions of  this  order. 

7th.  Insurance  companies  whose  main  office  is  not  Havana,  may  apply  to 
the  Chief  Administrator  of  Finance  of  the  province  where  their  main  office 
may  be  situated,  for  the  purpose  of  giving  the  security  and  acceptance  by 
said  Chief  Administrator  of  Hacienda  who,  in  such  cases,  shall  act  as  the 
delegate  of  the  Secretary  of  Finance. 

ADNA  R.  CHAFFEE, 

Brigadier-QtHeral,  OMef  of  Staff. 


NOTARIAL  LAWS. 


The  Spanish  Notarial  Law  of  May  28,  1862,  comprising  forty- 
eight  articles,  afterwards  amended  by  the  addition  of  one  hundred 
and  twenty-four  articles,  November  9,  1874,  was  promulgated, 
in  a  modified  form,  in  Cuba  and  in  Puerto  Rico,  October  29, 1873. 
The  law  of  February  15,  1889,  and  the  regulations  of  April  11, 
1890,  are  in  force  in  the  Philippines. 

Organic  Laws  of  Tribunals. 

The  present  Organic  Law  of  Tribunals,  comprising  nine  hun- 
dred and  thirty-two  articles,  was  adopted  September  16,  1870,  and 
amended  October  14,  1882.  The  law  is  principally  based  on  the 
Constitution  of  1812,  the  laws  of  1835,  and  1844,  and  various 
amendments  have  been  added  from  time  to  time.  This  law,  in 
a  modified  form,  was  extended  to  Cuba,*  Puerto  Eico,  and  the 
Philippines,  January  5,  1891. 

*The  judiciary  of  Havana  comprises  the  following  courts  in  the  order  of 
their  importance: 

1.  The  Supreme  Court  of  The  Island  of  Cuba. 

2.  The  Audiencia  of  Havana,  divided  into  three  sections;  one  for  civil,  and 
two  for  criminal  cases. 

3.  Six  Courts  of  First  Instance^  one  judge  for  each  of  the  six  judicial 
districts. 

4.  Six  Courts  of  Municipal  Judges,  one  judge  for  each  of  the  judicial  districts. 

(a)  Alcades  and  teniente  Alcades  have  jurisdiction  of  infractions  of  munici- 
pal ordinances  up  to  the  amount  of  ten  dollars,  but  in  case  of  default  in  pay- 
ment, have  to  refer  such  cases  to  corresponding  municipal  judges  for  enforce- 
ment. 

The  Courts  of  Havana. 

The  Supreme  Court  of  the  Island  of  Cuba,  created  April  14,  1899,  consists 
of  a  Chief  Justice  and  six  associate  justices,  and  as  a  court  of  last  resort, 
supersedes  the  Supreme  Court  of  Madrid,  besides  other  duties  and  functions 
set  out  in  the  order  of  its  creation. 

The  Audiencia  of  Havana. 

Consists  of  a  chairman  and  eight  associate  judges.  In  civil  matters  three 
judges  form  a  quorum  for  hearing  and  determining  cases,  and  in  criminal 
matters,  the  same  number  of  judges  is  sufficient,  except  when  the  death 
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Military  and  Naval  Laws  and  Courts. 

This  matter  is  treated  under  one  head  in  view  of  the  fact  that 
the  Supreme  Council  of  War  and  Navy  has  jurisdiction  over  hoth 
branches  of  the  service. 

Military  Laws, 

The  Law  of  December  6,  1868,  abrogated  the  existing  special 
laws  relating  to  the  Army,  and  said  law  was  later  supplemented 
by  the  decrees  of  December  1,  1868,  February  8,  1869,  November 
30,  1872,  June  4,  1873,  July  19,  1876,  and  others,  and  on  March 
10,  1884,  the  Organic  Law,  known  as  the  Ley  de  organizacion  y 
atrihuciones  de  los  Tribunales  de  Ouerra  was  published.  The 
Military  Penal  Code  or  Codigo  penal  para  el  ejercito  was  pro- 
mulgated November  17,  1884 ;  the  laws  of  practice  for  the  Army 
or  Ley  de  Enjuiciamiento  militar,  embracing  three  hundred  and 
forty-three  articles,  became  effective  September  29,  1886,  and  on 
September  27,  1890,  the  Code  of  Military  Justice  or  Codigo  de 
Justicia  militar  was  authorized  and  still  continues  in  force.  This 
work  comprises  three  books  and  seven  hundred  and  fifty  articles. 
Book  1.  Treats  of  the  organization  and  powers  of  military  tri- 
bunals, their  competency  and  jurisdiction  in  both  civil  and  mili- 
tary matters.  Book  2.  Considers  penal  laws.  Book  3.  Takes 
up  the  law  of  military  procedure.     The  Penal  Code,  known  as 


sentence  is  passed,  when  five  judges  must  be  present,  of  which  a  majority  may 
pass  the  death  sentence.  Appeal  Ues  from  the  Audiencia  to  the  Supreme 
Court. 

Judges  of  First  Instance. 

A  judge  of  First  Instance  is  provided  for  each  of  the  six  Judicial  Districts 
into  which  the  City  of  Havana  is  divided  and  has  original  jurisdiction  of  civil 
contentions  involving  more  than  one  thousand  pesetaHf  comprising  usually  what 
are  known  as  contenciosa  y  voluntaria  cases,  as  provided  in  the  law  of  Civil 
Procedure,  and  of  civil  cases  on  appeal  from  the  Municipal  Judges,  where  less 
than  the  above  amount  is  involved. 

In  criminal  cases  of  a  serious  nature,  such  as  included  in  book  two  of  the 
Criminal  Code,  they  have  original  jurisdiction, —  see  Criminal  Procedure. 

Municipal  Judges. 

There  are  six  Municipal  Judges  in  Havana,  one  for  each  of  the  six  judicial 
districts,  who  have  original  jurisdiction  to  try  and  give  decisions  in  civil 
cases  where  the  amount  involved  is  less  than  one  thousand  pesetas,  and  in 
criminal  cases  for  minor  offenses  —  misdemeanors  —  covered  by  book  third  of 
the  Criminal  Code.  Appeals  from  decisions  of  such  judges  lie  to  courts  of  first 
instance. 
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the  Codigo  penal  de  la  marina  de  guerra,  embracing  three  hundred 
and  forty-three  articles,  went  into  effect  August  24,  1888,  and  the 
Organic  Law  of  the  Supreme  Council  of  the  Army  and  Navy  or  the 
Reglamento  Organico  y  del  regimen  interior  del  Consejo  Supremo 
de  Chierra  y  Marina,  consisting  of  two  hundred  and  fifteen  articles, 
was  promulgated  December  17,  1800,  and  considers  the  organiza- 
tion, powers  and  duties  of  the  officials  composing  the  same,  the 
manner  of  procedure  and  records. 

Naval  Laws, 

Naval  jurisdiction  exists,  at  present,  as  a  part  of  the  military 
establishment,  the  special  laws  on  the  Navy  having  been  superseded 
by  the  Law  of  1868,  and,  although  the  law  of  bases  of  July  14, 
1882,  was  extended  to  this  branch  of  the  service,  it  has  not  yet  been 
granted  an  independent  code  but  the  penal  code,  known  as  Codigo 
penal  de  la  marina  de  guerra  of  August  24,  1888,  is  in  force,  and 
matters  of  procedure  are  governed  by  the  decree  of  November  30, 
1872,  and  the  instructions  for  the  observance  of  the  same  of  June 
4,  1878,  comprising  two  hundred  and  thirty-nine  articles. 

Military  and  naval  courts  in  Spain  have  a  much  broader  juris- 
diction than  similar  courts  in  the  United  States  and  cannot  only 
try  persons  in  service  but  can  also  acquire  jurisdiction  over  civil- 
ians in  certain  cases,  as  for  example  in  case  of  minor  crimes  in- 
volving property  belonging  to  either  branch  of  the  service.* 

*  See  Cuerpos  furidicos  de  Onerra  y  dela  Armada,  which  became  effective,  as 
to  the  Navy,  Nov.  17,  1886,  and  as  to  the  Army,  Jan.  14.  1893,  for  the  lateit 
reforms  and  laws  on  this  general  subject. 


THE  COMMERCIAL  CODES  OF  SPAIN  AND 

SPANISH-AMERICA. 


The  Aragonese  were  considered  the  most  accomplished  sailors 
of  the  thirteenth  century,  as  well  as  the  earliest  and  most  pro- 
gressive of  European  merchants.  Their  celebrated  code  of  mari- 
time laws,  called  the  Codigo  de  las  Costumbres  MarUimas  de 
Barcelona,  better  known  as  the  Libro  del  Consvlado,  according 
to  Capmany,  appears  to  have  been  compiled  from  existing  laws 
and  customs  during  the  reign  of  King  Jayme  of  Aragon,  about 
the  middle  of  the  thirteenth  century,  although  Pardessus  sets 
a  later  date.  It  was  first  published  in  Catalan  at  Barcelona 
in  1494,*  under  the  above  title,  to  which  were  added  the 
Ordenanzas  de  las  Antiguas  forma  judiciaria  del  Consvlado  dd 
Mar  from  the  tribunales  consulares  de  la  Corona  de  Aragon  which 
work  embraces  some  ordinances  in  Latin  of  the  Prohombres  of 
Barcelona  on  nautical  laws  of  earlier  date: — part  of  these  laws 
was  confirmed  to  Valencia  by  Peter  III  of  Aragon  in  1283,  the 
first  Spanish  city  to  possess  a  regular  organized  maritime  court 
The  maritime  laws  Formas  de  los  Juicios  were  adopted  in  Mallorca 
in  1343  and  in  Barcelona  in  1347. 

The  edition  of  the  Libro  del  ConsulaAo,  published  in  1494,  is 
composed  of  two  hundred  and  fifty-two  chapters,  without  any 
plan  of  organization,  and  was  translated  into  Castilian  in  1791 
by  Capmany  and  methodized  and  distributed  under  fourteen  titles 
embracing  two  hundred  and  ninety-two  laws.  Other  ancient  and 
notable  codes  of  Catalonia  which  deserve  mention  are: — the 
Costumbres  de  Tortosa,  published  about  1279,  which  includes 
political,  civil  and  penal,  as  well  as  maritime  laws,  comprising  nine 
books,  subdivided  into  titles  and  the  latter  into  rubricas  6  cos- 
tumbres; also  the  Privilegio  Recognoverunt  Proceres  which  con- 

*  Barcelona  has  statutes  on  maritime  laws  of  record  as  far  back  as  1436. 
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tains  rules  about  bankers  and  banking  from  the  years  1258  to 
1484 ;  and  the  renowned  Ordenanzas  de  Bilbao ,  published  in  1737 
by  order  of  Philip  V  for  the  determination  of  suits  and  differences 
which  arose  before  the  commercial  tribunal  of  Bilbao  as  to  trans- 
actions both  on  land  and  sea. 

They  were  officially  entitled  Ordenanzas  de  la  ilustre  Univer- 
sidad  y  casa  de  contratacion  de  la  M.  JV.  y  M.  L.  villa  de  Bilbao, 
and  were  revised  in  1819.  These  ordinances  comprise  twenty- 
eight  chapters,  the  first  eight  of  which  treat  of  the  jurisdiction  of 
the  commercial  tribunal ;  the  ninth  of  traders  and  their  books ;  the 
tenth  of  commercial  companies ;  the  eleventh  of  commercial  con- 
tracts; the  twelfth  of  commission  agents;  the  thirteenth  of  bills 
of  exchange;  the  fourteenth  of  promissory  notes,  bonds,  drafts 
and  marine  contracts;  the  fifteenth  of  brokers;  the  sixteenth  of 
auxiliary  ship-broking  interpreters ;  the  seventeenth  of  bankrupts ; 
and  from  the  eighteenth  to  the  twenty-eighth  inclusive  of  maritime 
commerce. 

These  important  and  later  ordinances  formed  the  commercial 
law  of  the  greater  part  of  Spain,  and  were  observed  throughout 
the  kingdoms  from  the  time  of  publication  until  the  adoption  of 
the  Code  of  Commerce  of  1829. 

The  Modern  Codes. 

On  account  of  the  uncertainty  and  confusion  arising  from  the 
different  ordinances  in  force  and  the  conflicting  opinions  of  the 
various  tribunals  of  commerce,  a  commission  was  appointed  in 
1828  to  formulate  a  new  and  general  commercial  code,  based 
on  the  Consulado  del  Mare  and  the  Ordenanzas  de  Bilbao,  which 
was  completed  and  sanctioned  May  30,  1829,  to  go  into  effect 
January  1,  1830,  and  this  Code  superseded  all  former  laws  on 
the  subject  throughout  the  Spanish  possessions,  until  the  adop- 
tion of  the  Code  of  1885. 

It  contained  twelve  hundred  and  nineteen  articles  divided  into 
five  books.  The  first  book  relates  to  commerce,  commercial  people 
and  commercial  business;  the  second  book  treats  of  commercial 
contracts,  such  as  partnership,  sale,  exchange,  loan,  deposit,  surety- 
ship, insurance,  bills  of  exchange,  and  letters  of  credit ;  the  third 
book  considers  maritime  commerce;  the  fourth  book  treats  of 
bankruptcy  and  the  various  proceedings  in  bankrupt  cases ;  while 
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tfao  fifth  book  treats  of  the  administration  of  justice  in  commercial 
matters,  including  commercial  courts,  their  jurisdiction  and  dieir 
practice. 

This  work  proved  to  be  such  an  excellent  one  that  it  and  its 
amendments,  made  from  time  to  time,  have  been  taken  largely  as 
the  basis  of  the  commercial  codes  of  the  Spanish-American 
countries.* 

On  July  24,  1830,  the  Law  of  Mercantile  Procedure  was  ap- 
proved and  continued  in  effect  until  December  6,  1868,  when, 
except  as  to  bankrupt  cases,  it  became  part  of  the  civil  procedure. 
The  Law  of  Exchanges  followed  in  1831,  also  laws  on  banks  and 
credit  societies  in  1848,  1869,  and  1878. f  Provisional  regula- 
tions for  the  organization  and  government  of  the  Commercial 
Registry  and  Commercial  Exchanges  went  into  effect  January  1, 
1886,  and  were  extended  to  Cuba  and  Puerto  Rico,  June  12  and 
April  16,  1886,  respectively,  and  the  law  in  regard  to  Suspension 
of  Payments  of  June  10,  1897  (arts.  870  to  874)  was  extended  to 
Ultramar  June  25,  1897. 

The  present  Code  of  Commerce,  adopted  by  Royal  Decree  of 
August  22,  1885,  went  into  effect  in  Spain  and  the  adjacent 
islands  January  1,  1886,  and  was  extended  to  Cuba  and  Puerto 
Rico,  January  28,  1886,  and  to  the  Philippines  on  August  6,  1888. 

This  Code  contains  four  books,  embracing  twenty-seven  titles 
and  nine  hundred  and  fifty-five  articles.  Book  1.  Treats  of 
commerce  and  commercial  people  in  general  and  registry. 
Book  2.  Treats  of  contracts  which  are  especially  commercial 
in  their  character,  including  mercantile  corporations  and  com- 
panies, their  expiration  and  liquidation,  banks,  railways,  ex- 
changes, insurance,  pledges,  commercial  paper,  etc.  Book  3.  Is 
devoted  to  maritime  commerce,  and  contains  elaborate  provisions 
in  regard  to  the  law  of  shipping.  Book  4.  Contains  provisions  in 
regard  to  suspension  of  payments,  and  bankruptcies  of  merchants 
and  mercantile  corporations,  and  also  treats  of  prescription  in 
commercial  matters. 


*  The  prize  codes  have  been  based  on  both  those  of  France  and  Spain. 

t  In  Cuba  and  Puerto  Rico,  see  amendments  of  Feb.  17,  1832,  Nov.  1,  1878, 
Aug.  12,  1881,  and  March  12,  1885,  extended  later  to  the  Philippines;  also  R. 
O.  of  Sept.  20,  1891,  as  to  Spanish  commerce  in  foreign  countries. 


PART  THIRD. 


CHAPTER  I. 

The  Governmcftt  of  the  Indies  or  of  the  Spanish- American  Colonies* 

Soon  after  the  discovery  of  the  Americas,  it  became  necessary 
for  Spain  to  devise  means  for  the  control  and  government  of  her 
new  and  vast  colonial  possessions  acquired  by  her  brave  and  hardy 
explorers. 

The  establishment  of  the  Ca^a  de  la  Coniratacion  or  India 
House  at  Seville  by  an  ordinance  of  1503  was  the  first  step  in  this  , 
direction;  it  had  authority  to  grant  licenses,  to  dispatch  fleets,  • 
and  to  dispose  of  the  results  of  trade  and  exploration,  and,  upon 
the  establishment  of  the  Council  of  the  Indies  by  the  Emperor 
Charles  and  Queen  Joanna  in  the  year  1524,t  it  became  subor- 
dinate to  the  latter,  and  transacted  commercial  business,  main- 
taining a  strict  and  exclusive  monopoly  of  all  the  trade  for  Span- 

*  Those  who  judge  the  merits  of  the  Recopilacion  de  Indias,  solely  from 
the  results  of  the  civilization  which  it  was  intended  to  direct,  will  do  but 
poor  justice  to  the  most  complete  and  comprehensive  scheme  of  colonial  gov> 
emment  which  the  world  has  ever  known.  Although,  no  doubt,  greatly  de- 
fective in  many  particulars,  and  tinctured  most  prejudicially  with  the  errors 
in  political  economy  which  were  peculiar  to  the  times,  the  Recopilacion  bears 
all  about  it  evidences  of  the  most  far-seeing  wisdom,  the  most  laborious  and 
comprehensive  investigation  and  management  of  details,  and  a  spirit  of  en- 
lightened humanity  not  easily  exceeded. —  Wallis,  Spain,  her  Institutions,  etc. 

t  ORDINANCE  ESTABLISHING  THE  COUNCIL  OF  THE  INDIES. 

That  the  royal  council  of  the  Indies  may  reside  in  the  court,  and  have  the 
servants  and  officers  which  this  ordinance  declares: 

Considering  the  great  benefits  and  advantages  which,  by  the  grace  of  God, 
we  have  received,  and  every  day  do  receive,  from  the  increase  and  growth  of 
the  kingdom  and  dominions  of  our  Indies :  and  being  well  advised  of  the  obli- 
gation and  duty  towards  them  which  this  imposes  upon  us,  we  are  solicitous, 
on  our  part  (with  God's  assistance),  to  devise  suitable  means  by  which  such 
great  kingdoms  and  dominions  may  be  governed  and  ruled  in  a  proper  man- 
ner. And  in  order  that  we  may  provide  with  the  greater  judgment,  delibera- 
tion, and  prudence,  in  matters  relating  to  religion  and  the  good  of  these 
states,  we  establish  and  ordain,  that  our  council  of  the  Indies  may  always 
reside  in  our  court,  near  our  person,  and  in  it  a  president  thereof,  a  grand 
chancellor  of  the  Indies,  who  must  also  be  a  counsellor;  and  the  counsellor's 
learned  men,  which  the  business  to  come  before  them  will  necessarily  require, 

(619) 
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ish  merchants.*  Spanish-America  was  governed  from  Spain  hj 
the  Council  of  the  Indies,  imder  authority  and  direction  of  the 
King;  it  was  devised  by  Ferdinand  V,  and  the  powers  of  the 
Council  were  much  enlarged  under  Charles  V  and  his  successors. 

The  Council  of  the  Indies  had  supreme  jurisdiction  over  all 
the  colonies,  all  the  laws  and  ordinances  of  viceroys  and  governors 
were  subject  to  its  approval,  and  it  had  power  to  frame  laws :  one 
of  its  principal  objects  was  the  conversion  of  the  Indians. 

When  a  vacancy  occurred  in  any  government  oflSce,  it  had  to 
submit  three  names  to  the  King  for  a  selection,  and  it  was  aftez^ 
wards  charged  with  the  equipment  and  dispatch  of  the  royal 
fleets.  The  Cotmcil  consisted  of  a  president,  a  grand  chancellor 
and  a  deputy,  eight  counsellors,  a  fiscal  whose  duty  it  was  to  watch 
over  t£%  interests  of  the  royal  revenues,  and  two  secretaries  with 
a  staff  of  attorneys,  solicitors,  accountants,  clerks,  etc. 

There  was  also  a  chronicler  or  historiographer,  and  a  cos- 
mographer  whose  duties  were  not  only  to  construct  maps  and 
charts,  but  also  to  deliver  lectures  and  to  examine  officers  of  the 
fleets. 

The  Spanish  possessions  in  Americaf  before  the  revolution 
formed  nine  distinct  governments,  all  constructed  on  the  same 
plan  and  independent  of  one  another.  Four  of  these,  of  the  first 
rank  were  vice-royalties,  viz. :  Mexico,  Peru,  La  Plata,  and  New 
Oranada;  and  five  were  captain-general  ships,  viz.:     Yucatan, 

of  whom,  for  the  present,  there  may  be  eight:  a  chanceUor  of  the  exchequer,  and 
two  secretaries;  a  deputy  |p*and  chancellor;  all  of  whom  must  be  men  of 
approved  morals,  of  noble  aqd  pure  lineage,  fearing  God,  and  eminent  for  their 
learning  and  prudence;  three  reporters,  and  a  clerk  of  the  chamber  of  justice, 
skillful  and  diligent  in  the  discharge  of  their  offices,  and  of  approved  fidelity; 
four  auditors  of  accounts,  able  and  competent  persons,  and  a  receiver  of  the 
fines  imposed  by  the  chamber,  and  confiscations  and  deposits;  two  fiscal 
solicitors;  a  chief  chronicler  and  coamographer,  and  a  professor  of  mathe- 
matics; an  assessor  of  suits,  an  advocate  and  a  proctor  of  poor  persons;  a 
chapt§in,  who  may  say  Mass  to  the  council  on  the  days  of  it ;  four  porters,  and 
a  '^Yifttable,  who  must  all  be  men  of  the  requisite  ability  and  qualifications; 
anu  tTefore  being  admitted  to  their  offices,  they  shall  take  an  oath  that  they 
will  discharge  them  well  and  faithfully,  and  that  they  will  keep  the  ordinances 
of  the  council,  those  already  made  and  those  which  shall  be  made,  and  th« 
secret  of  it. 

*  In  1717,  the  Casa  de  la  Contratacion  was  transferred  to  Cadiz  for  con- 
venience in  superintending  the  shipping  to  America. 

t  Spain  held  her  American  colonies  as  the  fiefs  or  personal  property  of  the 
monarch,  not  so  much  by  reason  of  her  discovery  and  possession  of  them,  as 
by  reason  of  the  Bull  of  Pope  Alexander  VJ,  which  divided  the  ownership  of 
the  American  continent  between  the  Kings  of  Spain  and  Portugal,  in  virtue 
of  the  jurisdiction  which  the  Pope  had  over  the  world  as  the  head  of  all  man- 
kind (Solorzano,  in  his  Politica  Indiana,  vol.  1,  chapters  10  and  11). 
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Guatamala,  Chili,  Venezuela,  and  the  Island  of  Cuba.  The  gov- 
ernment was  vested  in  the  viceroy  or  captain>general,  who  was 
held  to  represent  the  King,  and  to  enjoy  all  his  prerogatives  within 
the  colony.  But  in  these  countries,  as  in  others  where  the  su- 
preme power  is  apparently  unlimited,  it  was  indirectly  restrained 
by  the  influence  of  the  courts  of  justice,  corporations,  and  other 
public  bodies.  The  Royal  Audiencias  or  Supreme  Courts,  com- 
posed of  Spaniards  nominated  by  the  Crown,  had  extensive  judicial 
powers,  and  were  independent  of  the  viceroys.  The  cabildos  or 
municipalities,  and  the  fueros  or  corporations,  also  possessed  con- 
mderable  privileges,  which  derived  security  and  importance  from 
long  prescription.* 

The  viceroy  of  Peru  was  undoubtedly  the  most  important 
official  in  Spanish-America.  He  resided  at  Lima  and  received  a 
salary  of  30,000  ducats,  10,000  more  than  that  of  the  viceroy  of 
Mexico. 

He  not  only  had  charge  of  the  civil  and  military  government 
of  Peru,  but  also  the  supervision  of  Chili,  Quito,  Caracas,  and 
even  of  New  Granada,  and  Buenos  Ayres,  whose  captains-general 
were  under  his  jurisdiction,  so  that  lima  was  practically  the  cap- 
ital of  all  of  Spanish  South  America. 

The  viceroys  lived  in  considerable  state,  with  body  guards  and 
numerous  attendants,  and  they  presided  over  the  Royal  Audiencias 
or  chief  courts  of  justice,  and  over  the  financial  and  revenue 
departments,  besides  being  commanders-in-chief  of  the  land  and 
naval  forces. 

It  was  the  custom  for  viceroys  to  write  detailed  memoirs  of 
their  administration,  and  many  of  these  valuable  state  papers 
have  been  preserved  and  some  printed.  The  corregidors,  who 
governed  the  districts  under  the  viceroys,  held  their  offices  for 
six  years. 

The  Church  exercised  great  power  and  influence  with  its  bishA^ 
and  dignataries,  its  convents  and  fraternities,  its  parish  priests  in 
every  village,  its  missionaries,  its  complete  control  over  education, 
and  its  all  powerful  inquisition  methods. 

The  clergy,  who  were  numerous  and  rich,  necessarily  possessed 
great  influence  among  a  superstitious  people.    The  vices  naturally 

•The  two  great  authorities  on  the  hiatory  and  laws  of  the  Indies  are:  Bar- 
tolom^  de  las  Casas,  philosopher  and  missionary,  who  spent  most  of  his  life 
in  the  Indies,  and  Pereira  Rolorzano,  jurisconsult,  who  was  a  public  attorney 
and  judge  in  the  Indies^  and  a  member  of  the  Council  of  the  Indies. 
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inherent  to  the  colonial  system  existed  in  full  force  in  the  Spanish- 
American  dominions.  There  was  tolerable  security  for  all  classes 
except  the  Indians,  who  were  regarded  and  treated  as  beasts  of 
burden,  out  of  whose  toil  and  suffering  a  provision  as  ample  as 
possible  was  to  be  extracted,  first  to  supply  the  wants  of  the 
royal  treasury,  and  next  to  provide  for  and  satisfy  the  cupidity  of 
a  shoal  of  do-nothing  public  officers  and  priests.  In  justice  to 
Spain,  it  must  be  said  that  edicts  were  indeed  issued  for  the 
protection  of  the  Indians,  and  persons  appointed  to  enforce  them;* 
but  in  their  administration  there  was  failure  to  correct  the  evils 
rooted  in  the  system,  and  not  infrequently  it  increased  their 
weight.  The  Indians,  after  the  conquest,  were  at  first  slaves; 
they  paid  a  capitation  tax  to  the  crown,  and  their  labor  was 
entirely  at  the  disposal  of  their  lord.  This  system  was  modified 
from  time  to  time;  but  all  the  changes  carried  into  effect  down 
to  the  revolution,  did  not  release  them  from  their  state  of  vas- 
salage. They  still  continued  liable,  in  a  greater  or  less  degree, 
to  the  performance  of  compulsory  labor,  under  the  orders  of  per- 
son!^  against  whom  they  had  no  protection.  This  was  an  enormous 
grievance;  but,  what  was  equally  bad,  being  held  incompetent,  in 
law,  to  buy  or  sell,  or  enter  into  any  pecuniary  engagement  be- 
yond the  value  of  a  few  dollars,  without  the  agency  of  white 
men,  the  swarm  of  public  functionaries  had  an  unlimited  power 
of  interfering  in  their  concerns,  of  vexing,  harassing,  and  plunder- 
ing them,  under  forms  of  law.  The  Memoirs  of  TJlloa,  long 
buried  in  the  Spanish  archives,  and  Las  Casas'  Destruction  of  the 
Indies,  and  various  other  documents  published  since  the  revolu- 
tion, depict  acts  of  extortion,  perfidy,  cruelty,  and  oppression 
practiced  upon  the  Indians  that  have  rarely  been  paralleled. 

The  original  aim  of  the  Spaniards  in  the  colonies  was  to  enrich 
themselves,  and  the  government  at  home  framed  its  acts  and 
regulations  subordinate  to  the  grand  object  of  raising  a  revenue; 
however,  later  on  many  restrictions  in  favor  of  the  Indians  were 
made. 

Spain  retained  in  her  control  the  whole  trade  of  the  colonies, 
and  guarded  her  monopoly  with  most  severe  penalties. 

To  create  a  race  of  servants  devoted  to  its  purposes,  the  Crown 
bestowed  all  offices,  from  the  highest  to  the  lowest,  on  natives 
of  the  Peninsula  exclusively.     The  wisdom  of  the  plan  seems 

•  Reoop.,  lib.  3.  tit.  3, 1.  2;  lib.  4,  tit.  12,  laws  9,  12,  17;  lib.  6,  tit.  3, 1.  9. 
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questionable,  but  was  natural  and  adhered  to  with  wonderful 
pertinacity. 

The  Spanish  were  of  a  class  distinct  from  the  natives  in  feel- 
ings, habits  and  interests,  considering  themselves  as  a  privileged 
caste,  and  regarding  their  own  existence  as  intimately  connected 
with  that  of  the  system  of  which  they  were  the  principal  support. 
With  all  such  means  and  appliances,  it  is  not  extraordinary  that 
Spain  should  have  been  able  to  uphold  for  three  centuries  a  system 
in  which  the  interests  of  so  many  millions  of  human  beings  were 
so  habitually  and  unrelentingly  sacrificed. 

It  was  the  course  of  events,  more  than  maladministration,  which 
ultimately  caused  its  overthrow. 

Compilation  op  the  Laws  op  the  Kingdoms  op  the  Indies. 
{Becopilacion  de  Leyes  de  los  Beynos  de  las  Indian,) 

The  various  laws  enacted  in  Spain  for  the  government  of  the 
Indies,  which  had  been  promulgated,  at  different  periods,  in  the 
form  of  cedulas,  decretos,  resolucioneSj  ordenamientos,  reghr 
mentoSj  pragmaticas,  etc.*  were  collected  and  digested  or  compiled  ' 
by  order  of  Philip  IV  and  published  in  1661  in  the  same  form  aa 
the  Recopilacion  of  Castile  t  in  order  to  make  the  government  of 
such  provinces  better  kno^vn,  and  to  secure  by  general  and  perma- 
nent laws  the  obedience  and  welfare  of  the  natives  who  inhabited 
them.  A  subsequent  and  better  digested  edition  was  ordered  pub- 
lished by  Charles  II  in  1681,  and  editions  were  printed  in  1756, 
1774,  1791  and  1841. 

The  Eecopilacion  de  Indias  is  regarded  as  the  only  authentic  v 
collection   of   the   ordinances   and    decrees   governing    Spanish- 
America  prior  to  the  year  1680. 

For  a  knowledge  of  the  laws  and  regulations  subsequent  to  this 
period,  we  are  indebted  to  the  labors  of  a  Mexican  judge,  Don 
Eusebio  Ventura  Belena.     The  title  of  his  work,  published  at 

*  CMulaa  were  orders  emanating  from  some  superior  tribunal,  promulgated 
in  the  name,  and  by  the  authority  of  the  sovereign. 

Decretos  were  similar  orders  in  ecclesiastical  matters. 

Ordenamientos  and  Pragmaticas  were  also  orders  emanating  from  the  King, 
and  differing  from  cedulas  only  in  form,  and  in  the  mode  of  promulgation. 

Reglamentos  were  written  instructions  given  by  a  competent  authority  with- 
out the  observance  of  any  peculiar  form. 

Resoluciones  were  opinions  formed  by  some  superior  authority  on  matters 
referred  to  it  for  its  decision,  and  forwarded  to  the  inferior  authorities  for 
their  instruction  and  government. 

t  Ist.  Moreau  and  Carleton. —  Partidas^  p.  xv. 


524     The  Civil.  Law  in  Spain  and  Spanish-Amebica- 

Mexico  in  two  volumes  folio  in  1787,  is  Recopilacion  Sumaria  de 
todoB  los  Autos  Acordados  de  la  Real  Audiencia  y  Sola  del  Crimen 
de  esta  Nueva  Espana,  etc. 

Belena  did  not  confine  himself  to  giving  mere  extracts  of  the 
laws  published  since  the  appearance  of  the  Recopilacion  de  IndieB, 
but  published  these  laws  at  length.  He  also  republished  all  the 
cedulas  and  decrees  promulgated  from  1528  to  1677,  which  had 
been  previously  collected  by  Montemayor,  by  order  of  the  viceroyB 
of  Mexico,  to  which  he  added  all  such  further  orders  and  decrees  as 
had  appeared  from  1677  to  1680. 

This  work  is  not  official,  however,  but  the  collection  has  often 
been  verified,  and  throughout  the  Spanish  colonies,  it  is  constantly 
quoted,  and  relied  on  as  unquestionable  authority. 

The  revolution  of  Spain,  which  followed  the  French  invasion, 
gave  rise  to  a  new  form  of  government  under  the  direction  of  the 
Cortes,  whose  decrees  were  held  obligatory  in  the  colonies,  when- 
ever they  had  been  either  expressly  declared  to  apply  to  those 
countries,  or  had  been  promulgated  therein. 

After  the  re-establishment  of  the  absolute  monarchy  in  Spain 
in  1814,  the  sovereigns  of  that  country  continued  to  enact  laws  for 
the  government  of  America,  until  1821. 

The  method  adopted  in  the  Recopilacion  de  Indies  is  the  same 
as  that  pursued  in  the  Nueva  Recopilacion  of  the  laws  of  Spain. 
It  is  divided  into  nine  books,  comprising  two  hundred  and 
eighteen  titles,  which  contain  six  thousand  four  hundred  and  forty- 
seven  difFerent  legal  enactments,  all  of  which,  derived  from  the 
orders,  decrees  and  regulations  of  different  sovereigns. 

Book  1  treats  principally  of  ecclesiastical  laws  and  matters, 
church  officials,  and  educational  institutions. 

Book  2  considers  the  laws  in  general,  prescribes  the  order  of 
government  for  the  council  of  the  Indies,  the  superior  and  inferior 
tribunals  thereof  and  their  officials. 

Book  3  treats  of  the  royal  domain  and  jurisdiction,  officials  and 
their  fees,  war,  fortifications  and  munitions,  officers  and  soldiers, 
pirates,  prizes,  ceremonies,  and  the  post. 

Book  4  considers  discoTeries  bv  land  and  sea,  peacemakers, 
founders  of  towns,  population  of  cities  and  towns,  corporations  and 
councils  and  officials  thereof,  the  sale,  imion  and  division  of  lands 
and  water,  granaries,  assessments  and  contributions,  public  works, 
the  discovery  and  development  of  mines,  assaying,  etc.,  fisheries, 
and  shipment  of  pearls  and  valuable  stones. 
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Book  5  includes  the  boundaries  and  divisions  of  the  govern- 
ments, civil  officials,  doctors,  clerks,  fees,  lawsuits  and  sentences, 
exceptions,  appeals,  executions,  and  the  residences  of  judges. 

Sook  6  treats  of  the  Indians,  their  liberties,  conversion,  tributes . 
and  taxes,  protectors  of  the  Indians,  good  treatment  and  services 
thereof. 

Book  7  embraces  criminal  laws  and  their  application,  and  jails. 

Book  8  treats  principally  of  the  royal  treasury  and  its  officials, 
taxes,  repartimientos,  privileges,  duties,  monopolies,  assignments 
and  consignments,  bills  of  exchange  and  remittances. 

Book  9  considers  the  Koyal  Audencias,  and  House  of  Contracts 
or  India  House  {Casa  de  Contratacion),  their  officials,  judges, 
taxes,  claims,  estates  in  the  Indies,  vessels,  fleets  and  their  officials, 
passengers,  foreigners,  ship  builders,  equipment  and  fitting  out  of 
ships,  navigation  laws,  underwriters,  navigation  and  commerce  in 
other  parts  of  the  world,  and  the  consuls  and  judges  of  Lima  and 
Mexico. 

There  is  found  united  in  this  compilation  many  laws,  on  the 
same  subject,  in  which  the  preceding  law  is  only  repeated,  others 
in  which  it  is  modified,  and  still  others  in  which  it  is  abrogated, 
either  in  whole  or  in  part. 

The  Recopilacion  de  Indies,  notwithstanding  its  dimensions,  is 
a  mere  digest  of  the  royal  orders,  etc.,  issued  from  time  to  time 
for  the  better  government  of  the  American  colonies.  It  appears 
exclusively  intended  to  regulate  the  political,  military,  ecclesias- 
tical and  fiscal  administration  of  the  Spanish  possessions  in  the 
New  World.  Hence,  this  code  was  not  by  itself  a  complete  code 
for  the  government  of  Spanish- America,  but  it  was  necessary  to 
supplement  it  by  the  general  and  conmion  law  of  Spain.  One  does 
not  find  among  its  numerous  enactments  provisions  treating  of  the 
civil  law,  or  indeed  of  any  laws  which  have  not  exclusive  reference 
to  the  mode  of  administering  the  various  departments  of  the 
government  of  the  colonies.  It  is  on  this  account  that  laws  1  and 
2,  title  1  of  book  2,  provide,  that  in  cases  where  the  Recopilacion 
de  Indias  has  no  provision  on  the  subject,  the  laws  of  Castile  must 
be  observed.* 

*  Law  1,  after  declaring  the  effect  of  the  Hecopilacion  de  Indias,  says  "y  en 
lo  que  no  estuviere  decidido  por  ]as  leyes  de  esta  Recopilacion  para  las  de- 
cisiones  de  las  causas  y  su  determinacion.  se  guarden  las  leyes  de  la  Re- 
copilacion y  Partidas  de  estos  Reynos  de  Castilla,  conforme  a  la  sey  siguiente." 
Law  2  provides,  "Ordenamos  y  mandamos  que  en  todos  los  casos,  negodoB 
y  pleytos  en  que  no  estuTiere  decidido,  ni  declarado  lo  que  se  debe  proveer 
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Thus  the  civil  law  of  Spain  became  the  fundamental  law  of 
America ;  but  inasmuch  as  the  condition  and  wants  of  the  colonies 
varied  in  many  respects  from  that  of  the  mother  coimtry,  Philip 
IV,  by  a  law,  found  in  the  Recopilacion  de  Indias  (L  40,  t  1,  b.  2), 
decreed  that  no  law  enacted  in  Spain,  should  be  obligatory  in 
America  unless  accompanied  by  a  cedula  to  that  effect  emanating 
from  the  Council  of  the  Indies. 

As  a  consequence  many  legal  enactments  in  force  in  Spain  were 
never  extended  to  the  American  colonies,  while  several  others  of 
no  efficacy  at  home,  were  promulgated  exclusively  for  Spanish- 
America.  Besides  this  source  of  legislation,  the  Audiencias  or 
supreme  tribunals  of  Mexico  and  Peru,  etc.,  published  from  time 
to  time  rules  and  regulations,  which,  although  their  authority  was 
questionable,  were,  as  well  as  orders  emanating  from  the  viceroy, 
held  to  be  obligatory. 

The  different  changes  made  from  time  to  time,  finally  rendered 
a  revision  of  the  Recopilacion  de  Indias  indispensable,  and  it  was 
accordingly  ordered  about  the  year  1777.  This  undertaking  was, 
however,  never  completed,  and  it  was  abandoned  after  one  book 
had  been  finished.  This  portion  of  the  new  colonial  code  was 
published  and  sanctioned  by  an  order  dated  at  Aranjuez,  25th  of 
March,  1792,  and  it  has  reference  exclusively  to  the  Council  of  the 
Indies. 

Application  of  Spanish  Laws  in  the  Indies. 

Murillo,  an  able  Spanish  writer,  in  his  treatise,  entitled  Cursus 
Juris  Canonici  Hispani  et  Indici,  speaks  of  the  manner  iii  which 
the  Spanish  laws  ought  to  be  received  in  the  Indies,  stating  that  in 
such  dominions  courts  of  justice  should  first  have  recourse  to  the 
royal  and  special  edicts  which  may  have  been  directed  to  the 
chancery  of  the  place  where  the  cause  is  pending;  and,  if  there  are 
none,  they  should  then  decide  according  to  the  common  law, 
which  is  to  be  found  in  the  laws  of  the  Recopilacion  of  the  Indies; 
and  when  these  last  are  silent,  recourse  must  be  had  to  the  Re- 
copilacion of  Castile  (Nueva  Recopilacion),  and  to  the  Partidas. 

He  also  observes  that  the  rescripts  or  royal  ordinances  are  of  no 
authority  in  the  Indies,  unless  they  have  been  directed  to  the 
Supreme  Council  of  those  countries.* 

por  las  leyes  de  esta  Recopilacion,  6  por  C^dulas,  ProTisiones  H  Ordonaiuas 
dadas,  j  no  revocadas  para  las  Indias,  y  las  que  por  nuestra  orden  se  de- 
spacharon,  se  guarden  las  leyes  de  nuestro  Reyno  de  Castilla,  canforme  ft  la  de 
Tore,  asi  en  cuanto  &  la  substancia,  resolucion  y  decision  de  los  casos,  negodos 
y  ple3rtoB,  como  a  la  fomia  y  orden  de  substanciar." 
*See  book  2,  tit.  1,  law  2. —  Recop. 
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Laws  and  Codes  of  Mexico. 

The  laws  of  Mexico  subsequent  to  the  Laws  of  the  Indies  to 
1787  may  be  found  in  the  excellent  private  compilation  of  a 
Mexican  judge,  Beleiia,  in  two  volumes,  entitled  "  Recopihcion 
Sumaria  de  todos  los  Autos  Acordados  de  la  Real  Audiencia  y 
Sola  del  Crimen  de  esta  Nueva  Espana,  y  providencias  de  su 
Superior  Oobiemo/^  etc.,  and  to  1821  in  the  Mexican  official  com- 
pilation, "  Colleccion  de  los  Decretos  y  Ordenes  de  las  Cortes  de 
Espana,  que  se  reputan  vigentes  en  la  Republica  de  los  Estados 
Mexicanos/'    Mexico,  1829. 

Mexican  legislation  from  the  date  of  independence  to  the  present 
time  (1821-1900)  is  embraced  in  the  compilation  of  Dublan  and 
Lozano  —  the  BecopUacion  de  Leyes  Mexicanas. 

The  Mexican  Mining  Code,  which  was  approved  November  22, 
1884,  abrogated  the  former  laws  on  the  subject. 

The  Commercial  Code,  of  September  15,  1889,  has  superseded 
the  Code  of  1884.  It  is  divided  into  five  books,  embracing  one 
thousand  five  hundred  articles.  It  is  based  largely  on  Spanish 
commercial  law. 

The  Mexican  Civil  Code  of  March  31,  1884,  repealed  the  Code 
of  1870, —  is  in  force  in  the  federal  district  of  Mexico,  and  the 
territories;  and  most  of  the  States,  which  formerly  had  civil 
codes  of  their  own,  have  adopted  the  Federal  Code  with  slight 
amendments.  It  embraces  four  books,  and  three  thousand  eight 
hundred  and  twenty-three  articles,  arranged  similarly  to  the 
Spanish  Civil  Code. 

Mexican  Constitutions. 

The  independence  of  Mexico  was  first  proclaimed  by  the  Mexican 
patriot  Hidalgo,  and  instead  of  being  a  covert  and  popular  move- 
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ment  as  in  the  other  American  colonies^  it  was  spontaneous  and  open 
amongst  a  limited  class  —  the  lower  clergy. 

The  struggle,  which  began  in  1810,  lasted,  with  some  interruptions, 
until  1824.  Soon  after  the  defeat  of  Hidalgo's  forces  and  the  cap- 
ture of  the  leader,  an  assembly,  composed  largely  of  officers  of  the 
patriot  army,  was  convened  to  formulate  a  constituted  goyemment, 
and  accordingly  it  established  a  council  consisting  at  first  of  three 
members  and  later  of  five,  designated  as  the  "  Supreme  Oovemmental 
Council  of  America,"  which  cited  the  military  officers,  the  governors^ 
and  alcaldes  of  the  Indian  pueblos  of  the  vicinity  to  take  the  oath  of 
obedience  and  fidelity  to  the  council,  which  governed  in  the  name  of 
King  Ferdinand  YII,  whose  name  was  used  as  an  act  of  policy  to 
gain  the  support  of  all  those  who  desired  independence.  The  coun- 
cil, in  fact,  was  an  illegal  body,  deriving  authority  neither  from  a 
popular  election  nor  from  any  existing  legitimate  source.  It  was 
feared,  however,  by  the  Spanish  party  that  it  might  gain  recognition 
and  exercise  the  functions  of  a  legitimate  government.  A  price  was, 
therefore,  set  on  the  head  of  each  member,  but  it  subsequently  be- 
came dissolved  by  internal  dissension. 

On  the  1st  of  September,  1813,  a  Congress  constituted  by  popular 
election  was  assembled  in  Chilpancingo,  proclaimed  anew  the  inde- 
pendence of  Mexico,  and  agreed  upon  a  republican  Constitution, 
which  was  published  in  Apanzingan  in  October,  1814.  This  Con- 
stitution was  short-lived,  being  set  aside  by  the  adoption  of  the  Span- 
ish Constitution  of  1812,  in  so  far  as  it  was  applicable  to  Mexico. 

Upon  the  failure  of  an  independent  imperial  government  and  the 
exile  of  Iturbide,  a  new  Congress  was  installed  on  the  7th  of  Novem- 
ber, 1823,  and  on  the  3d  of  December  it  began  the  discussion  of  a 
project  for  a  fundamental  law,  which  was  approved  January  31,  1824, 
and  "  in  thirty-six  articles  contained  the  basis  of  the  future  political 
constitution."  Through  the  adoption  of  this  Constitution  the  nation 
acquired  a  popular  representative,  federal,  republican  government, 
which  was  only  a  provisional  government.  This  was  set  aside  on  the 
adoption  of  the  Constitution  of  1824,  which  in  many  particulais 
was  a  copy  of  the  Constitution  of  the  United  States. 

The  Constitution  of  1824  remained  in  force  eleven  years,  but  dur- 
ing these  years  Mexico  was  not  without  its  internal  disturbances,  and 
in  1833,  by  a  revolution,  Santana  was  made  President.  After  a  tem- 
porary retirement  a  reactionary  movement  restored  him  to  power  in 
1834.  Having  allied  himself  with  the  Clericals  and  Centralists,  he 
dissolved  the  Congress  on  the  31st  of  May,  set  aside  the  liberal  decrees 
which  that  body  had  passed,  and  broke  openly  with  the  Federalists. 
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The  new  Congress,  which  was  installed  in  January,  1835,  undertook 
to  reform  the  Constitution  of  1824,  and  in  1836  a  new  fundamental 
law  was  issued,  which  rejected  the  federal  principle  and  established 
a  centralized  government,  the  whole  territory  of  the  Republic  being, 
divided  into  departments  instead  of  the  pre-existing  States,  the  de- 
partments into  districts,  and  these  again  into  partidos.  Adherents 
of  federalism  became  opponents  of  the  new  order  of  things,  and  in 
the  next  decade  Mexico  was  without  an  eflEective  Constitution,  the 
power  being  with  the  most  successful  military  leader.  In  1847,  how- 
ever, the  Congress  passed  an  act  which  brought  into  force  again  the 
Constitution  of  1824,  with  certain  amendments. 

Upon  the  retirement  of  Santana,  Alvarez  was  elected  ad  interim 
President,  and  in  February,  1856,  the  Constituent  Congress,  or  Con- 
stitutional Convention,  was  assembled.  Comonfort,  who  had  become 
President  on  the  Eesignation  of  Alvarez,  now  issued,  in  accordance 
with  authority  conferred  upon  him,  the  '*  Estatuto  orgdnico  provisional 
de  la  Republica  Mejicana,^^  The  estatuto  was  a  quasi-constitution,  in 
one  hundred  and  twenty-five  articles,  which  organized  completely  the 
executive  and  judicial  powers  in  accordance  with  the  principles  of 
centralism,  and  which  detailed  with  such  method  and  in  a  liberal 
sense  the  civil  and  political  rights  of  the  Mexicans;  but  which  con- 
tained a  sovereignty  saving  clause,  peculiar  to  early  Spanish  Consti- 
tutions, in  article  82,  which  provided  that:  "The  President  of  the 
Bepublic  shall  be  able  to  act  discretionally,  when,  in  the  judgment 
of  the  council  of  ministers,  this  shall  be  necessary  in  order  to  defend 
the  independence  or  the  integrity  of  the  territory,  or  to  maintain  the 
established  order,  or  to  preserve  the  public  tranquillity;  but  in  no 
case  shall  he  be  able  to  impose  the  penalty  of  death,  nor  those 
penalties  prohibited  by  article  55.'^ 

The  new  Constitution,  which  was  formulated  in  the  meantime  by 
the  Constituent  Congress,  was  finally  adopted  on  the  5th  of  February, 
1867,  but  by  abolishing  the  ecclesiastical  and  military  privileges,  ex- 
cited vigorous  opposition,  which,  in  1858,  led  to  a  civil  war,  with 
Juarez  as  leader  of  the  Constitutional  party,  while  Zuloaga,  and  later 
Miramon,  led  the  Bevolutionary  party.  In  1861  Juarez  overcame  the 
Revolutionary  forces  and  took  possession  of  the  capital.  During  the 
same  year  (1861)  the  Revolutionary  party  entered  into  certain  for- 
eign alliances  against  the  Constitutional  party,  led  by  Juarez,  and 
from  these  alliances  proceeded  the  series  of  well-known  events  which 
led  to  the  downfall  of  imperialism  and  the  death  of  Maximilian.  The 
Constitution  of  1867  was  revived  as  the  fundamental  law  of  the  land, 

31 


^ 


s 


528     The  Civil  Law  in  Spain  and  Spanit 

ment  as  in  the  other  American  colonies,  it  r 
amongst  a  limited  class  —  the  lower  clergy  f. 

The  struggle,  which  began  in  1810,  la 
until  1824.     Soon  after  the  defeat  of 
ture  of  the  leader,  an  assembly,  cor,  ' 
patriot  army,  was  convened  to  for      . 
and  accordingly  it  established  a  ' 

members  and  later  of  five,  desi^ 
Council  of  America,''  which  r    - 
and  alcaldes  of  the  Indian  p 
obedience  and  fidelity  to  t^ 
King  Ferdinand  VII,  w' 
gain  the  support  of  all 
cil,  in  fact,  was  an  i' 
popular  election  no 
feared,  however,  b' 
and  exercise  the  ^ 
therefore,  set  o 
came  dissolver* 

On  the  Ip 
election  w 


to  the 


.XICO. 


oxican  people, 
the  District  and 
.xexico,  called  by  the 
.1,  1854,  amended  in  Aca- 
ad  year,  and  by  the  summonfl 
constitute  the  nation  under  the 
,  democratic  republic,  exercising  the 
.vested,  comply  with  the  requirements  of 
o  the  following  political  Constitution  of  the 
the  indestructible  basis  of  its  legitimate  inde- 
ed the  16th  of  September,  1810,  and  completed 
jmber,  1821. 


TITLE  I. 


Section  I. —  Of  the  Rights  of  Man. 


pendence 

which  ' 

stitut' 
ishr 

"     Article  1.  The  Mexican  people  recognize  that  the  rights  of  msn 

r      J  the  basis  and  the  object  of  social  institutions.    Gpnsequently  they 

j^Iare  that  all  the  laws  and  all  the  authorities  of  the  country  must 

j^pect  and  maintain  the  guarantees  which  the  present  Constitution 

establishes. 

Art.  2.  In  the  Bepublic  all  are  bom  free.  Slaves  who  set  foot 
upon  the  national  territory  recover,  by  that  act  alone,  their  liherty, 
and  have  a  right  to  the  protection  of  the  laws. 

Art.  3.  Instruction  is  free.  The  law  shall  determine  what  profes- 
sions require  a  diploma  for  their  exercise,  and  with  what  requisites 
they  must  be  issued. 

Art.  4.  Every  man  is  free  to  adopt  the  profession,  industrial  piu^ 
suit,  or  occupation  which  suits  him,  the  same  being  useful  and  honor- 
able, and  to  avail  himself  of  its  products.  Nor  shall  any  one  k 
hindered  in  the  exercise  of  such  profession,  industrial  pursnit,  or 
occupation,  unless  by  judicial  sentence  when  such  exercise  attacfe 
the  rights  of  a  third  party,  or  by  governmental  resolution,  dictated  in 
terms  which  the  law  marks  out,  when  it  offends  the  rights  of  socisfy- 
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C^  U  be  obliged  to  give  personal  services  without 

^^w  '  without  his  full  consent.     The  state  shall 

*^^w  ^act,  or  agreement  to  be  carried  into  effect 

>           "%,  diminution,  loss,  or  irrevocable  sacrifice 

.^  ^         '  it  be  for  the  sake  of  labor,  education, 

^  ^  ^equently,  may  not  recognize  monas- 

,^    *^,  establishment,  whatever  may  be 

'  -  ^^'*  ^,,^1^.^.  ..•                                        ch  they  claim  to  be  formed*' 

\^^^c^          '•S  ^**                                 Aitted  in  which  any  one  stipulates 


% 


*^^  '*..    ^  ^i  ideas  shall  not  be  the  object  of  any 

ii*'  ^  o  inquisitions,  except  in  case  it  attacks  moral- 

iiird  party,  provokes  some  crime  or  misdemeanor, 
xC  order, 
xie  liberty  to  write  and  to  publish  writings  on  any  subject 
.  er  is  inviolable.     No  law  or  authority  shall  establish  previous 
.are,  nor  require  security  from  authors  or  printers,  nor  restrict 
the  liberty  of  the  press,  which  has  no  other  limits  than  respect  of  pri- 
vate life,  morality,  and  the  public  peace.     The  crimes  which  are 
committed  by  means  of  the  press  shall  be  judged  by  the  competent 
tribunals  of  the  Federation,  or  by  those  of  the  States,  those  of  the 
Federal  District  and  the  Territory  of  Lower  California,  in  accord- 
ance with  their  penal  laws.f 

Art.  8.  The  right  of  petition,  exercised  in  writing  in  a  peaceful 
and  respectful  manner,  is  inviolable;  but  in  political  matters  only 
citizens  of  the  Bepublic  may  exercise  it.  To  every  petition  must  be 
returned  a  written  opinion  by  the  authority  to  whom  it  may  have 
been  addressed,  and  the  latter  is  obliged  to  make  the  result  known 
to  the  petitioner. 

Art.  9.  No  one  may  be  deprived  of  the  right  peacefully  to  assemble 
or  unite  with  others  for  any  lawful  object  whatsoever,  but  only  citi- 
zens of  the  Republic  may  do  this  in  order  to  take  part  in  the  political 
affairs  of  the  country.  No  armed  assembly  has  a  right  to  deliberate. 
Art.  10.  Every  man  has  a  right  to  possess  and  carry  arms  for  his 
security  and  legitimate  defense.  The  law  shall  designate  what  arms 
are  prohibited  and  the  punishment  which  those  shall  incur  who  carry 
them.  ^ 

*  Thifl  sentence  was  introduced  into  the  original  article  September  25,  1873, 
with  other  less  important  amendments. 

tThis  article  was  amended  May  15,  1883,  by  introducing  the  last  sentence 
as  a  substitute  for  the  following:  "The  crimes  of  the  press  shall  be  Judged 
by  one  jury,  which  attests  the  fact,  and  by  another,  which  applies  the  law  and 
designates  the  punishment." 
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Art.  11.  Every  man  has  a  right  to  enter  and  to  ^o  out  of  the  Be- 
public,  to  travel  through  its  territory  and  change  his  residence,  with- 
out the  necessity  of  a  letter  of  security,  passport,  safe-conduct,  or 
other  similar  requisite.  The  exercise  of  this  right  shall  not  prejudice 
the  legitimate  faculties  of  the  judicial  or  administrative  authority  in 
cases  of  criminal  or  civil  responsibility. 

Art.  12.  There  are  not,  nor  shall  there  be  recognized  in  the  Ee- 
public,  titles  of  nobility,  or  prerogatives,  or  hereditary  honors.  Only 
the  people,  legitimately  represented,  may  decree  recompenses  in  honor 
of  those  who  may  have  rendered  or  may  render  eminent  services  to 
the  country  or  to  humanity. 

Art.  13.  In  the  Mexican  Republic  no  one  may  be  judged  by  special 
law  nor  by  special  tribunals.  No  person  or  corporation  may  have 
privileges,  or  enjoy  emoluments,  which  are  not  compensation  for  a 
public  service  and  are  established  by  law.  Martial  law  may  exist  only 
for  crimes  and  offences  which  have  a  definite  connection  with  mili- 
tary discipline.  The  law  shall  determine  with  all  clearness  the  cases 
included  in  this  exception. 

Art.  14.  No  retroactive  law  shall  be  enacted.  No  one  may  be 
judged  or  sentenced  except  by  laws  made  prior  to  the  act,  and  exactly 
applicable  to  it,  and  by  a  tribunal  which  shall  have  been  previously 
established  bv  law. 

ft 

Art.  16.  Treaties  shall  never  be  made  for  the  extradition  of  politi- 
cal offenders,  nor  for  the  extradition  of  those  violators  of  the  public 
order  who  may  have  held  in  the  country  where  they  committed  the 
offence  the  position  of  slaves;  nor  agreements  or  treaties  in  virtue 
of  which  may  be  altered  the  guarantees  and  rights  which  this  Con- 
stitution grants  to  the  man  and  to  the  citizen. 

Art.  16.  No  one  may  be  molested  in  his  person,  family,  domicile, 
papers  and  possessions,  except  in  virtue  of  an  order  written  by  the 
competent  authority,  which  shall  establish  and  assign  the  legal  cause 
for  the  proceedings.  In  the  case  of  in  flagrante  delicto  any  person 
may  apprehend  the  offender  and  his  accomplices,  placing  them  with- 
out delay  at  the  disposal  of  the  nearest  authorities. 

Art.  17.  No  one  may  be  arrested  for  debts  of  a  purely  civil  char- 
acter. No  one  may  exercise  violence  in  order  to  reclaim  his  rights. 
The  tribunals  shall  always  be  prompt  to  administer  justice.  This 
shall  be  gratuitous,  judicial  costs  being  consequently  abolished. 

Art.  18.  Imprisonment  shall  take  place  only  for  crimes  which  de- 
serve corporal  punishment.  In  any  state  of  the  process  in  which  it 
shall  appear  that  such  a  punishment  might  not  be  imposed  upon  the 
accused,  lie  shall  be  set  at  liberty  under  bail.  In  no  case  shall  the 
imprisonment  or  detention  be  prolonged  for  default  of  payment  of 
fees,  or  of  any  furnishing  of  money  whatever. 
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Art.  19.  No  detention  shall  exceed  the  term  of  three  days,  unless 
justified  by  a  writ  showing  cause  of  imprisoiunent  and  other  requi- 
sites which  the  law  establishes.  The  mere  lapse  of  this  term  shall 
render  responsible  the  authority  that  orders  or  consents  to  it,  and 
the  agents,  ministers,  wardens,  or  jailers  who  execute  it.  Any  mal- 
treatment in  the  apprehension  or  in  the  confinement  of  the  prisoners, 
any  injury  which  may  be  inflicted  without  legal  ground,  any  tax  or 
contribution  in  the  prisons,  is  an  abuse  which  the  laws  must  correct 
and  the  authorities  severally  punish. 

Art.  20.  In  every  criminal  trial  the  accused  shall  have  the  follow- 
ing guarantees: 

I.  That  the  grounds  of  the  proceedings  and  the  name  of  the  ac- 
cuser,^ there  shall  be  one,  shall  be  made  known  to  him. 

II.  That  his  preparatory  declaration  shall  be  taken  within  forty- 
eight  hours,  counting  from  the  time  he  may  be  placed  at  the  disposal 
of  the  judge. 

III.  That  he  shall  be  confronted  with  the  witnesses  who  testify 
against  him. 

IV.  That  he  shall  be  furnished  with  the  data  which  he  requires 
and  which  appear  in  the  process,  in  order  to  prepare  for  his  defence. 

V.  That  he  shall  be  heard  in  defence  by  himself  or  by  counsel,  or 
by  both,  as  he  may  desire.  In  case  he  should  have  no  one  to  defend 
him,  a  list  of  official  defenders  shall  be  presented  to  him,  in  order 
that  he  may  choose  one  or  more  who  may  suit  him. 

Art.  21.  The  application  of  penalties  properly  so  called  belongs  ex- 
clusively to  the  judicial  authority.  The  political  or  administrative 
authorities  may  only  impose  fines,  as  correction,  to  the  extent  of  five 
hundred  dollars,  or  imprisonment  to  the  extent  of  one  month,  in  the 
cases  and  manner  which  the  law  shall  expressly  determine. 

Art.  22.  Punishments  by  mutilation  and  infamy,  by  branding, 
flogging,  the  bastinado,  torture  of  whatever  kind,  excessive  fines,  con- 
fiscation of  property,  or  any  other  unusual  or  extraordinary  penalties, 
shall  be  forever  prohibited. 

Art.  23.  In  order  to  abolish  the  penalty  of  death,  the  administra- 
tive power  is  charged  to  establish,  as  soon  as  possible,  a  penitentiary 
system.  In  the  meantime  the  penalty  of  death  shall  be  abolished 
for  political  offences,  and  shall  not  be  extended  to  other  cases  than 
treason  during  foreign  war,  highway  robber}',  arson,  parricide,  homi- 
cide with  treachery,  premeditation  or  advantage,  to  grave  offences 
of  the  military  order,  and  piracy,  which  the  law  shall  define. 

Art.  24.  No  criminal  proceeding  may  have  more  than  three  in- 
stances.    No  one  shall  be  tried  twice  for  the  same  offence,  whether 
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by  the  judgment  he  be  absolved  or  condemned.     The  practice  of  ab- 
solving from  the  instance  is  abolished. 

Art.  25.  Sealed  correspondence  which  circulates  by  the  mails  is 
free  from  all  registry.  The  violation  of  this  guarantee  is  an  offence 
which  the  law  shall  punish  severely. 

Art.  26.  In  time  of  peace  no  soldier  may  demand  quarters,  sup- 
plies^ or  other  real  or  personal  service  without  the  consent  of  the 
proprietor.  In  time  of  war  he  shall  do  this  only  in  the  manner  pre- 
scribed by  the  law. 

Art.  27.  Private  property  shall  not  be  appropriated  without  the 
consent  of  the  owner,  except  for  the  sake  of  public  use,  and  with  pre- 
vious indemnification.  The  law  shall  determine  the  authority  which 
may  make  the  appropriation  and  the  conditions  under  which  it  may 
be  carried  out. 

No  corporation,  civil  or  ecclesiastical,  whatever  may  be  its  charac- 
ter, denomination,  or  object,  shall  have  legal  capacity  to  acquire  in 
proprietorship  or  administer  for  its  self  real  estate,  with  the  single 
exception  of  edifices  destined  immediately  and  directly  to  the  service 
and  object  of  the  institution.* 

Art.  28.  There  shall  be  no  monopolies,  nor  places  of  any  kind  for 
the  sale  of  privileged  goods,  nor  prohibitions  under  titles  of  protection 
to  industry.  There  shall  be  excepted  only  those  relative  to  the  coin- 
ing of  money,  to  the  mails,  and  to  the  privileges  which,  for  a  limited 
time,  the  law  may  concede  to  inventors  or  perfectors  of  some  im- 
provement. 

Art.  29.  In  cases  of  invasion,  grave  disturbance  of  the  public  peace, 
or  any  other  cases  whatsoever  which  may  place  society  in  great  danger 
or  conflict,  only  the  President  of  the  Republic  in  concurrence  with 
the  Council  of  Ministers  and  with  the  approbation  of  the  Congress 
of  the  Union,  and,  in  the  recess  thereof,  of  the  permanent  deputa- 
tion, may  suspend  the  guarantees  established  by  this  Constitution, 
with  the  exception  of  those  which  assure  the  life  of  man;  but  such 
suspension  shall  be  made  only  for  a  limited  time,  by  means  of  general 
provisions,  and  without  being  limited  to  a  determined  person.  If  the 
suspension  should  take  place  during  the  session  of  Congress,  this  body 
shall  concede  the  authorizations  which  it  may  esteem  necessary  in 
order  that  the  Executive  may  meet  properly  the  situation.  If  the  sus- 
pension should  take  place  during  the  recess,  the  permanent  deputa- 
tion shall  convoke  the  Congress  without  delay  in  order  that  it  may 
make  the  authorizations. 


*  See  article  3  of  Additions  to  the  Constitution,  and  law  of  September  25.. 
1873. 
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Section  II. —  Op  Mexicans. 

Article  30.  Mexicans  are: 

I.  All  those  bom^  within  or  without  the  Bepublic^  of  Mexican 
parents. 

II.  Foreigners  who  are  naturalized  in  conformity  with  the  laws  of 
the  Federation. 

III.  Foreigners  who  acquire  real  estate  in  the  Republic  or  hare 
Mexican  children;  provided  they  do  not  manifest  their  resolution  to 
preserre  their  nationality. 

Art.  31.  It  is  an  obligation  of  every  Mexican: 

I.  To  defend  the  independence,  the  territory,  the  honor,  the  rights 
and  interests  of  his  country. 

II.  To  contribute  for  the  public  expenses,  as  well  of  the  Federa- 
tion as  of  the  State  and  municipality  in  which  he  resides,  in  the  pro- 
portional and  equitable  manner  which  the  laws  may  provide. 

Art.  32.  Mexicans  shall  be  preferred  to  foreigners  in  equal  cir- 
cumstances, for  all  employments,  charges,  or  commissions  of  appoint- 
ment by  the  authorities,  in  which  the  condition  of  citizenship  may 
not  be  indispensable.  Laws  shall  be  issued  to  improve  the  condition 
of  Mexican  laborers,  rewarding  those  who  distinguish  themselves  in 
any  science  or  art,  stimulating  labor,  and  founding  practical  colleges 
and  schools  of  arts  and  trades. 

Section  III. —  Op  Foreigners. 

Article  33.  Foreigners  are  those  who  do  not  possess  the  qualifica- 
tions determined  in  Article  30.  They  have  a  right  to  the  guarantees 
established  by  Section  I,  Title  I,  of  the  present  Constitution,  except 
that  in  all  cases  the  Government  has  the  right  to  expel  pernicious 
foreigners.  They  are  under  obligation  to  contribute  to  the  public 
expenses  in  the  manner  which  the  laws  may  provide,  and  to  obey  and 
respect  the  institutions,  laws,  and  authorities  of  the  country,  subject- 
ing themselves  to  the  judgments  and  sentences  of  the  tribunals,  with- 
out power  to  seek  other  protection  than  that  which  the  laws  concede 
to  Mexican  citizens. 

Section  IV. —  Op  Mexican  Citizens. 

Article  34.  Citizens  of  the  Bepublic  are  all  those  who,  having  the 
quality  of  Mexicans,  have  also  the  following  qualifications: 
I.  Eighteen  years  of  age  if  married,  or  twenty-one  if  not  married, 
n.  An  honest  means  of  livelihood. 
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Art.  35.  The  prerogatives  of  the  citizen  are : 

I.  To  vote  at  popular  elections. 

II.  The  privilege  of  being  voted  for  for  any  oj£ce  subject  to  popu- 
lar election^  and  of  being  selected  for  any  other  employment  or  com- 
mission, having  the  qualifications  established  by  law. 

III.  To  associate  to  discuss  the  political  affairs  of  the  country. 

IV.  To  take  up  arms  in  the  army  or  in  the  national  guard  for  the 
defence  of  the  Bepublic  and  its  institutions. 

V.  To  exercise  in  all  cases  the  right  of  petition. 

Art.  36.  Every  citizen  of  the  Republic  is  imder  the  following  obli- 
gations : 

I.  To  be  inscribed  on  the  municipal  roll,  stating  the  property 
which  he  has,  or  the  industry,  profession,  or  labor  by  which  he  subsists. 

II.  To  enlist  in  the  national  guard. 

III.  To  vote  at  popular  elections  in  the  district  to  which  he  belongs. 

IV.  To  discharge  the  duties  of  the  offices  of  popular  election  of  the 
Federation,  which  in  no  case  shall  be  gratuitous. 

Art.  37.  The  character  of  citizen  is  lost: 

I.  By  naturalization  in  a  foreign  country. 

II.  By  serving  officially  the  government  of  another  country  or  ac- 
cepting its  decorations,  titles,  or  emplojrments  without  previous  per- 
mission from  the  Federal  Congress;  excepting  literary,  scientific,  and 
humanitarian  titles,  which  may  be  accepted  freely. 

Art.  38.  The  law  shall  prescribe  the  cases  and  the  form  in  which 
may  be  lost  or  suspended  the  rights  of  citizenship  and  the  manner  in 
which  they  may  be  regained. 

TITLE  II. 

Section  I. —  Of  the  National  Sovereignty  and  of  the  Fork 

OF  Government. 

Article  39.  The  national  sovereignty  resides  essentially  and  orig- 
inally in  the  people.  All  public  power  emanates  from  the  people,  and 
is  instituted  for  their  benefit.  The  people  have  at  all  times  the  in- 
alienable right  to  alter  or  modify  the  form  of  their  government. 

Art.  40.  The  Mexican  people  voluntarily  constitute  themselves  a 
democratic,  federal,  representative  republic,  composed  of  States  free 
and  sovereign  in  all  that  concerns  their  internal  government,  but 
united  in  a  federation  established  according  to  the  principles  of  this 
fundamental  law. 

Art.  41.  The  people  exercise  their  sovereignty  by  means  of  Fed- 
eral officers  in  cases  belonging  to  the  Federation,  and  through  those 
of  the  States  in  all  that  relates  to  the  internal  affairs  of  the  States 
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within  the  limits  respectively  established  by  this  Federal  Constitu- 
tion, and  by  the  special  Constitutions  of  the  States,  which  latter  shall 
in  no  case  contravene  the  stipulations  of  the  Federal  Compact. 

Section  II. —  Of  the  Integral  Parts  of  the  Federation  and 

OP  THE  National  Territory. 

Article  42.  The  National  Territory  comprises  that  of  the  integral 
parts  of  the  Federation  and  that  of  the  adjacent  islands  in  both 
oceans. 

Art.  43.  The  integral  parts  of  the  Federation  are:  The  States  of 
Aguascalientes,  Colima,  Chiapas,  Chihuahua,  Durango,  Guanajuato, 
Guerrero,  Jalisco,  Mexico,  Mihoacan,  Nuevo  Leon  and  Coahuila, 
Oajaca,  Puebla,  Quer6taro,  San  Luis  Potosi,  Sinaloa,  Sonora,  Tabasco, 
Tamaulipas,  Tlascala,  Valle  de  Mexico,  Veracruz,  Yucatan,  Zacate- 
cas,  and  the  Territory  of  Lower  California.* 

Art.  44.  The  States  of  Aguascalientes,  Chiapas,  Chihuahua,  Du- 
rango, Guerrero,  Mexico,  Puebla,  Quer^taro,  Sinaloa,  Sonora,  Tamau- 
lipas, and  the  Territory  of  Lower  California  shall  preserve  the  limits 
which  they  now  have. 

Art.  45.  The  States  of  Colima  and  Tlascala  shall  preserve  in  their 
new  character  of  States  the  limits  which  they  have  had  as  Terri- 
tories of  the  Federation. 

Art.  46.  The  State  of  the  Valley  of  Mexico  shall  be  formed  of  the 
territory  actually  composing  the  Federal  District,  but  the  erection 
into  a  State  shall  only  have  effect  when  the  supreme  Federal  authori- 
ties are  removed  to  another  place. 

Art.  47.  The  State  of  Nuevo  Leon  and  Coahuila  shall  comprise  the 
territory  which  has  belonged  to  the  two  distinct  States  of  which  it  is 
now  formed,  except  the  part  of  the  hacienda  of  Bonanza,  which  shall 
be  reincorporated  in  Zacatecas,  on  the  same  terms  in  which  it  was 
before  its  incorporation  in  Coahuila. 

Art.  48.  The  States  of  Guanajuato,  Jalisco,  Michoacan,  Oajaca, 
San  Luis  Potosi,  Tabasco,  Veracruz,  Yucatan,  and  Zacatecas  shall 
recover  the  extension  and  limits  which  they  had  on  the  31st  of  De- 
cember, 1852,  with  the  alterations  the  following  Article  establishes. 

Art.  49.  The  town  of  Contepec,  which  has  belonged  to  Guanaju- 
ato, shall  be  incorporated  in  Michoacan.  The  municipality  of  Ahua- 
lulco,  which  has  belonged  to  Zacatecas,  shall  be  incorporated  in  San 
Luis  Potosi.  The  municipalities  of  Ojo-Caliente  and  San  Francisco 
de  los  Adames,  which  have  belonged  to  San  Luis,  as  well  as  the  towns 
of  Nueva  Tlascala  and  San  Andres  del  Teul,  which  have  belonged  to 
Jalisco,  shall  be  incorporated  in  Zacatecas.     The  department  of  Tux- 

•  Decree  of  Dec.  12,  1884. 
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pan  shall  continue  to  form  a  part  of  Veracruz.    The  canton  of 
manguillo^  which  has  belonged  to  Veracruz,  shall  be  incorporated  in 
Tabasco.* 

TITLE  III. 

Of  the  Division  of  Powers. 

Article  60.  The  supreme  power  of  the  Federation  is  divided  for 
its  exercise  into  legislative,  executive,  and  judicial.  Two  or  more  of 
these  powers  shall  never  be  united  in  one  person  or  corporation,  nor 
the  legislative  power  be  deposited  in  one  individual. 

Section  I.— Of  the  Legislative  Power. 

Article  61.  The  legislative  power  of  the  nation  is  deposited  in  a 
general  Congress,  which  shall  be  divided  into  two  houses,  one  of 
Deputies  and  the  other  of  Senators,  f 

Paragraph  I. —  Of  the  Election  and  Installation  of  Congress. 

Article  62.  The  House  of  Deputies  shall  be  composed  of  repre- 
sentatives of  the  nation,  elected  in  their  entire  number  every  two 
years  by  Mexican  citizens. J 

Art.  63.  One  deputy  shall  be  elected  for  each  forty  thousand  in- 
habitants, or  for  a  fraction  which  exceeds  twenty  thousand.  The 
territory  in  which  the  population  is  less  than  that  determined  in  this 
article  shall,  nevertheless,  elect  one  deputy. 

Art.  54.  For  each  deputy  there  shall  be  elected  one  alternate. 

Art.  66.  The  election  for  deputies  shall  be  indirect  in  the  first 
degree,  and  by  secret  ballot,  in  the  manner  which  the  law  shall 
prescribe. 

Art.  hQ,  In  order  to  be  eligible  to  the  position  of  a  deputy  it  Is 
required  that  the  candidate  be  a  Mexican  citizen  in  the  enjoyment 

*  Besides  the  twenty-four  States  which  are  mentioned  in  this  section  then 
have  been  created  subsequently,  according  to  executive  decrees  issued  in  ac- 
cordance with  the  Constitution,  the  four  following: 

XXV.  That  of  Campeche,  separated  from  YucaUn,  April  29,  1863. 

XXVT.  That  of  Coahuila,  separated  from  Nuevo  Leon,  Nov.  20,  1868. 

XXVII.  That  of  Hidalgo,  in  territory  of  the  ancient  SUte  of  Mexico,  which 
formed  the  second  military  district,  Jan.  16,  1860. 

XXVITI.  That  of  Morelos,  in  territory  also  of  the  ancient  State  of  Mexico, 
which  formed  the  third  military  district,  April  17,  1860. 

tThe  original  form  of  this  article  was  as  follows:  "The  exerdM  of  th* 
supreme  legislative  power  is  vested  in  one  assembly,  which  shaU  be  denomi- 
nated Congress  of  the  Union." 

t  Law  of  Nov.  17,  1874. 
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of  his  rights;  that  he  be  fully  twenty-five  years  of  age  on  the  day  of 
the  opening  of  the  session;  that  he  be  a  resident  of  the  State  or  Ter- 
ritory which  makes  the  election^  and  that  he  be  not  an  ecclesiastic. 
Besidence  is  not  lost  by  absence  in  the  discharge  of  any  public  trust 
bestowed  by  popular  election. 

Art.  57.  The  positions  of  Deputy  and  of  Senator  are  incompatible 
with  any  Federal  commission  or  office  whatsoever  for  which  a  salary 
is  received. 

Art.  58.  The  Deputies  and  the  "Senators,  from  the  day  of  their 
election  to  the  day  on  which  their  trust  is  concluded,  may  not  accept 
any  commission  or  office  offered  by  the  Federal  Executive,  for  which 
a  salary  is  received,  except  with  the  previous  license  of  the  respective 
house.  The  same  requisites  are  necessary  for  the  alternates  of  Depu- 
ties and  Senators  when  in  the  exercise  of  their  functions. 

A.  The  Senate  is  composed  of  two  Senators  for  each  State  and  two 
for  the  Federal  District.  The  election  of  Senators  shall  be  indirect 
in  the  first  degree.  The  Legislature  of  each  State  shall  declare 
elected  the  person  who  shall  have  obtained  the  absolute  majority  of 
the  votes  cast,  or  shall  elect  from  among  those  who  shall  have  ob- 
tained the  relative  majority  in  the  manner  which  the  electoral  law 
shall  prescribe.     For  each  Senator  there  shall  be  elected  an  alternate. 

B.  The  Senate  shall  be  renewed  one-half  every  two  years.  The 
Senators  named  in  the  second  place  shall  go  out  at  the  end  of  the 
first  two  years,  and  thereafter  the  half  who  have  held  longer. 

C.  The  same  qualifications  are  required  for  a  Senator  as  for  a 
Deputy,  except  that  of  age,  which  must  be  at  least  thirty  years  on  the 
day  of  the  opening  of  the  session. 

Art.  59.  The  Deputies  and  Senators  are  privileged  from  arrest  for 
their  opinions  manifested  in  the  performance  of  their  duties,  and 
shall  never  be  liable  to  be  called  to  account  for  them. 

Art.  60.  Each  house  shall  judge  of  the  election  of  its  members, 
and  shall  solve  the  doubts  which  may  arise  regarding  them. 

Art.  61.  The  houses  may  not  open  their  sessions  nor  perform  their 
functions  without  the  presence  in  the  Senate  of  at  least  two-thirds, 
and  in  the  House  of  Deputies  of  more  than  one-half  of  the  whole 
number  of  their  members,  but  those  present  of  one  or  the  other  body 
must  meet  on  the  day  indicated  by  the  law  and  compel  the  attend- 
ance of  absent  members  under  penalties  which  the  law  shall  designate. 

Art.  62.  The  Congress  shall  have  each  year  two  periods  of  ordi- 
nary sessions:  The  first,  which  may  be  prorogued  for  thirty  days, 
shall  begin  on  the  16th  of  September  and  end  on  the  15th  of  DeceM- 
ber,  and  the  second,  which  may  be  prorogued  for  fifteen  days,  shall 
begin  the  1st  of  April  and  end  the  last  day  of  May. 
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Art.  63.  At  the  opening  of  the  sessions  of  the  Congress  the  Presi- 
dent of  the  Union  shall  be  present  and  shall  pronounce  a  discourse 
in  which  he  shall  set  forth  the  state  of  the  country.  The  President 
of  the  Congress  shall  reply  in  general  terms. 

Art.  64.  Every  resolution  of  the  Congress  shall  have  the  character 
of  a  law  or  decree.  The  laws  and  decrees  shall  be  communicated  to 
the  Executive,  signed  by  the  Presidents  of  both  houses  and  by  a 
Secretary  of  each  of  them,  and  shall  be  promulgated  in  this  form: 
**The  Congress  of  the  United  States  of  Mexico  decrees:^'  {Text  of 
the  law  or  decree.) 

Paragraph  II. —  Of  the  Initiative  and  Formation  of  the  Laws, 

Article  65.  The  right  to  initiate  laws  or  decrees  belongs: 

I.  To  the  President  of  the  Union. 

II.  To  the  Deputies  and  Senators  of  the  general  Congress. 

III.  To  the  Legislatures  of  the  States. 

Art.  66.  Bills  presented  by  the  President  of  the  Republic,  by  the 
Legislatures  of  the  States,  or  by  deputations  from  the  same,  shall 
pass  immediately  to  a  committee.  Those  which  the  Deputies  or  the 
Senators  may  present  shall  be  subjected  to  the  procedure  which  the 
rules  of  debate  may  prescribe. 

Art.  67.  Every  bill  which  shall  be  rejected  in  the  house  where  it 
originated,  before  passing  to  the  other  house,  shall  not  again  be  pre- 
sented during  the  sessions  of  that  year.* 

Art.  68.  The  second  period  of  sessions  shall  be  destined,  in  all 
preference,  to  the  examination  of  and  action  upon  the  estimates  of 
the  following  fiscal  year,  to  passing  the  necessary  appropriations  to 
cover  the  same,  and  to  the  examination  of  the  accounts  of  the  past 
year,  which  the  Executive  shall  present. 

Art.  69.  The  last  day  but  one  of  the  first  period  of  sessions  the 
Executive  shall  present  to  the  House  of  Deputies  the  bill  of  appro- 
priations for  the  next  year  following  and  the  accounts  of  the  preced- 
ing year.  Both  shall  pass  to  a  committee  of  five  Representatives  ap- 
pointed on  the  same  day,  which  shall  be  under  obligation  to  examine 
said  documents,  and  present  a  report  on  them  at  the  second  session 
of  the  second  period. 

Art.  70.  The  formation  of  the  laws  and  of  the  decrees  may  begin 
indiscriminately  in  either  of  the  two  houses,  with  the  exception  of 
bills  which  treat  of  loans,  taxes,  or  imposts,  or  of  the  recruiting  of 
troops,  all  of  which  must  be  discussed  first  in  the  House  of  Deputies. 

•  Law  of  Nov.  13,  1874. 
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Art.  71.  Every  bill,  the  conBideration  of  which  does  not  belong 
exclusively  to  one  of  the  houses,  shall  be  discussed  successively  in 
both,  the  rules  of  debate  being  observed  with  reference  to  the  form, 
the  intervals,  and  manner  of  proceeding  in  discussions  and  voting, 

A.  A  bill  having  been  approved  in  the  house  where  it  originated^ 
shall  pass  for  its  discussion  to  the  other  house.  If  the  latter  body 
should  approve  it,  it  will  be  remitted  to  the  Executive,  who,  if  he 
shall  have  no  observations  to  make,  shall  publish  it  immediately. 

B.  Every  bill  shall  be  considered  as  approved  by  the  Executive  if 
not  returned  with  observations  to  the  house  where  it  originated  within 
ten  working  days,  unless  during  this  term  Congress  shall  have  closed 
or  suspended  its  sessions,  in  which  case  the  return  must  be  made  the 
first  working  day  on  which  it  shall  meet. 

C.  A  bill  rejected  wholly  or  in  part  by  the  Executive  must  be  re- 
turned with  his  observations  to  the  house  where  it  originated.  It 
shall  be  discussed  again  by  this  body,  and  if  it  should  be  confirmed 
by  an  absolute  majority  of  votes,  it  shall  pass  again  to  the  other  house. 
If  by  this  house  it  should  be  sanctioned  with  the  same  majority,  the 
bill  shall  be  a  law  or  decree,  and  shall  be  returned  to  the  Executive 
for  promulgation.  The  voting  on  the  law  or  decree  shall  be  by 
name. 

D.  If  any  bill  should  be  rejected  wholly  in  the  house  in  which  it 
did  not  originate,  it  shall  be  returned  to  that  in  which  it  originated 
with  the  observations  which  the  former  shall  have  made  upon  it.  If 
having  been  examined  anew  it  shoxdd  be  approved  by  the  absolute 
majority  of  the  members  present,  it  shall  be  returned  to  the  house 
which  rejected  it,  which  shall  again  take  it  into  consideration,  and 
if  it  should  approve  it  by  the  same  majority  it  shall  pass  to  the  Execu- 
tive, to  be  treated  in  accordance  with  division  A;  but,  if  it  should 
reject  it,  it  shall  not  be  presented  again  until  the  following  sessions. 

E.  If  a  bill  should  be  rejected  only  in  part,  or  modified,  or  receive 
additions  by  the  house  of  revision,  the  new  discussion  in  the  house 
where  it  originated  shall  treat  only  of  the  rejected  party,  or  of  the 
amendments  or  additions,  without  being  able  to  alter  in  any  manner 
the  articles  approved.  If  the  additions  or  amendments  made  by 
the  house  of  revision  should  be  approved  by  the  absolute  majority 
of  the  votes  present  in  the  house  where  it  originated,  the  whole  bill 
shall  be  passed  to  the  Executive,  to  be  treated  in  accordance  with 
division  A.  But  if  the  additions  or  amendments  made  by  the  house 
of  revision  should  be  rejected  by  the  majority  of  the  votes  in  the 
house  where  it  originated,  they  shall  be  returned  to  the  former,  ifi 
order  that  the  reasons  of  the  latter  may  be  taken  into  consideration; 
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and  if  by  the  absolute  majority  of  the  votes  present  said  additions  or 
amendments  shall  be  rejected  in  this  second  revision^  the  bill,  in  so 
far  as  it  has  been  approved  by  both  houses,  shall  be  passed  to  the 
Executive,  to  be  treated  in  accordance  with  division  A;  but  if  the 
house  of  revision  should  insist,  by  the  absolute  majority  of  the  votes 
present,  on  said  additions  or  amendments,  the  whole  bill  shall  not 
be  again  presented  until  the  following  sessionsi,  xmless  both  houses 
agree  by  the  absolute  majority  of  their  members  present  that  the 
law  or  decree  shall  be  issued  solely  with  the  articles  approved,  and 
that  the  parts  added  or  amended  shall  be  reserved  to  be  examined 
and  voted  in  the  following  sessions. 

F.  In  the  interpretation,  amendment,  or  repeal  of  the  laws  or  de- 
crees, the  rules  established  for  their  formation  shall  be  observed. 

0.  Both  houses  shall  reside  in  the  same  place,  and  they  shall  not 
remove  to  another  without  first  agreeing  to  the  removal  and  on  the 
time  and  manner  of  making  it,  designating  the  same  point  for  the 
meeting  of  both.  But  if  both  houses,  agreeing  to  the  removal,  should 
differ  as  to  time,  maimer,  or  place,  the  Executive  shall  terminate  the 
difference  by  choosing  one  of  the  places  in  question.  Neither  house 
shall  suspend  its  sessions  for  more  than  three  days  without  the  con- 
sent of  the  other. 

H.  When  the  general  Congress  meets  in  extra  sessions,  it  shall 
occupy  itself  exclusively  with  the  object  or  objects  designated  in  the 
summons;  and  if  the  special  business  shall  not  have  been  completed 
on  the  day  on  which  the  regular  session  should  open,  the  extra  ses- 
sions shall  be  closed  nevertheless,  leaving  the  points  pending  to  be 
treated  of  in  the  regular  sessions. 

The  Executive  of  the  Union  shall  not  make  observations  on  the 
resolutions  of  the  Congress  when  this  body  prorogues  its  sessions  or 
exercises  functions  of  an  electoral  body  or  a  jury. 

Paragraph  III. —  Of  the  Powers  of  the  General  Congress. 

Article  72.  The  Congress  has  power:* 

1.  To  admit  new  States  or  Territories  into  the  Federal  ITnion,  in- 
corporating them  in  the  nation. 

II.  To  erect  Territories  into  States  when  they  shall  have  a  popu- 
lation of  eighty  thousand  inhabitants  and  the  necessary  elements  to 
provide  for  their  political  existence. 

III.  To  form  new  States  within  the  limits  of  those  existing,  it 
being  necessary  to  this  end: 

*  See  amendment  of  Dee.  19,  18S6. 
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1.  That  the  fraction  or  fractions  which  ask  to  be  erected  into  a 
State  shall  number  a  population  of  at  least  one  hundred  and  twenty 
thousand  inhabitants. 

2.  That  it  shall  be  proved  before  Congress  that  they  have  elements 
sufficient  to  provide  for  their  political  existence. 

3.  That  the  Legislatures  of  the  States^  the  territories  of  which  are 
in  question^  shall  have  been  heard  on  the  expediency  or  inexpediency 
of  the  establishment  of  the  new  State^  and  they  shall  be  obliged  to 
make  their  reports  within  six  months^  counted  from  the  day  on  which 
the  communication  relating  to  it  shall  have  been  remitted  to  them. 

4.  That  the  Executive  of  the  Federation  shall  likewise  be  heard, 
who  shall  send  his  report  within  seven  days,  counted  from  the  date 
on  which  he  shall  have  been  asked  for  it. 

5.  That  the  establishment  of  the  new  State  shall  have  been  voted 
for  by  two-thirds  of  the  Deputies  and  Senators  present  in  their  re- 
apective  houses. 

6.  That  the  resolution  of  Congress  shall  have  been  ratified  by  the 
majority  of  the  Legislatures  of  the  States,  after  examining  a  copy  of 
the  proceedings;  provided  that  the  Legislatures  of  the  States  whose 
territory  is  in  question  shall  have  given  their  consent. 

7.  If  the  Legislatures  of  the  States  whose  territory  is  in  question 
«hall  not  have  given  their  consent,  the  ratification  mentioned  in  the 
preceding  clause  must  be  made  by  two-thirds  of  the  Legislatures  of 
the  other  States. 

A.  The  exclusive  powers  of  the  House  of  Deputies  are : 

I.  To  constitute  itself  an  Electoral  College  in  order  to  exercise  the 
powers  which  the  law  may  assign  to  it,  in  respect  to  the  election  of 
the  Constitutional  President  of  the  Bepublic,  Magistrates  of  the  Su- 
preme Court,  and  Senators  for  the  Federal  District. 

II.  To  judge  and  decide  upon  the  resignations  which  the  Presidght 
of,  the  Republic  or  the  Magistrates  of  the  Supreme  Court  of  Justice 
may  make.  The  same  power  belongs  to  it  in  treating  of  licenses 
solicited  by  the  first. 

III.  To  watch  over,  by  means  of  an  inspecting  committee  from  its 
own  body,  the  exact  performance  of  the  business  of  the  chief  auditor- 
flhip. 

IT.  To  appoint  the  principal  officers  and  other  employes  of  the 
«ame. 

T.  To  constitute  itself  a  jury  of  accusation,  for  the  high  function- 
men  of  whom  Article  103  of  this  Constitution  treats. 

VI.  To  examine  the  accounts  which  the  Executive  must  present 
annually,  to  approve  the  annual  estimate  of  expenses,  and  to  initiate 
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the  taxes  which  in  its  judgment  ought  to  be  decreed  to  cover  these 
expenses. 

B.  The  exclusive  powers  of  the  Senate  are : 

I.  To  approve  the  treaties  and  diplomatic  conventions  which  the 
Executive  may  make  with  foreign  powers. 

II.  To  ratify  the  appointments  which  the  President  of  the  Eepublic 
may  make  of  ministers^  diplomatic  agents^  consuls-general^  superior 
employes  of  the  Treasury,  colonels  and  other  superior  officers  of  the 
national  army  and  navy,  on  the  terms  which  the  law  shall  provide. 

III.  To  authorize  the  Executive  to  permit  the  departure  of  national 
troops  beyond  the  limits  of  the  Bepublic,  the  passage  of  foreign  troops 
through  the  national  territory,  the  station  of  squadrons  of  other  pow- 
ers for  more  than  a  month  in  the  waters  of  the  Bepublic. 

IV.  To  give  its  consent  in  order  that  the  Executive  may  dispose  of 
the  national  guard  outside  of  their  respective  States  or  Territories^ 
determining  the  necessary  force. 

V.  To  declare,  when  the  Constitutional  legislative  and  executive 
powers  of  a  State  shall  have  disappeared,  that  the  case  has  arrived  for 
appointing  to  it  a  provisional  Governor,  who  shall  call  elections  in 
conformity  with  the  Constitutional  laws  of  the  said  State.  The  ap- 
pointment of  Governor  shall  be  made  by  the  Federal  Executive  witH 
the  approval  of  the  Senate,  and  in  its  recesses  with  the  approval  of 
the  Permanent  Commission.  Said  functionary  shall  not  be  elected 
Constitutional  Governor  at  the  elections  which  are  had  in  virtue  of 
the  summons  which  he  shall  issue. 

VI.  To  decide  political  questions  which  may  arise  between  the 
powers  of  a  State,  when  any  of  them  may  appear  with  this  purpose  in 
the  Senate,  or  when  on  account  of  said  questions  Constitutional  order 
shall  have  been  interrupted  during  a  conflict  of  arms.  In  this  case 
the  Senate  shall  dictate  its  resolution,  being  subject  to  the  general 
Constitution  of  the  Republic  and  to  that  of  the  State. 

The  law  shall  regulate  the  exercise  of  this  power  and  that  of  the 
preceding. 

VII.  To  constitute  itself  a  jury  of  judgment  in  accordance  with 
Article  105  of  this  Constitution. 

C.  Each  of  the  houses  may,  without  the  intervention  of  the  other: 

I.  Dictate  economic  resolutions  relative  to  its  internal  regimen. 

II.  Communicate  within  itself,  and  with  the  Executive  of  the  TTnion, 
by  means  of  committees  from  its  own  body. 

III.  Appoint  the  employes  of  its  secretaryship,  and  make  the  inter- 
nal regulations  for  the  same. 

rv.  Issue  summons  for  extraordinary  elections,  with  the  object  of 
filling  the  vacancies  of  their  respective  members. 
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IV.  To  regulate  definitely  the  limits  of  the  States,  terminating  the 
differences  which  may  arise  between  them  relative  to  the  demarcation 
of  their  respective  territories,  except  when  these  difficulties  have  a 
contentious  character. 

V.  To  change  the  residence  of  the  supreme  powers  of  the 
Federation. 

VI.  To  establish  the  internal  order  of  the  Federal  District  and 
Territories,  taking  as  a  basis  that  the  citizens  shall  choose  by  popular 
election  the  political,  municipal,  and  judicial  authorities,  and  desig- 
nating the  taxes  necessary  to  cover  their  local  expenditure. 

VII.  To  approve  the  estimates  of  the  Federal  expenditure,  which 
the  Executive  must  annually  present  to  it,  and  to  impose  the  neces- 
sary taxes  to  cover  them. 

VIII.  To  give  rules  under  which  the  Executive  may  make  loans  on 
the  credit  of  the  nation;  to  approve  said  loans,  and  to  recognize  and 
order  the  payment  of  the  national  debt. 

IX.  To  establish  tariffs  on  foreign  commerce,  and  to  prevent,  by 
means  of  general  laws,  onerous  restrictions  from  being  established  with 
reference  to  the  commerce  between  the  States. 

X.  To  issue  codes,  obligatory  throughout  the  Bepublic,  of  mines 
and  commerce,  comprehending  in  this  last  banking  institutions. 

XI.  To  create  and  suppress  public  Federal  employments  and  to 
establish,  augment,  or  diminish  their  salaries. 

XII.  To  ratify  the  appointments  which  the  Executive  may  make 
of  ministers,  diplomatic  agents,  and  consuls,  of  the  higher  employes  of 
the  Treasury,  of  the  colonels  and  other  superior  officers  of  the  national 
army  and  navy. 

Xin.  To  approve  the  treaties,  contracts,  or  diplomatic  conventions 
which  the  Executive  may  make. 

XrV.  To  declare  war  in  view  of  the  data  which  the  Executive  may 
present  to  it. 

XV.  To  regulate  the  manner  in  which  letters  of  marque  may  be 
issued;  to  dictate  laws  according  to  which  must  be  declared  good  or 
bad  the  prizes  on  sea  and  land,  and  to  issue  laws  relating  to  maritime 
rights  in  peace  and  war. 

XVT.  To  permit  or  deny  the  entrance  of  foreign  troops  into  the 
territory  of  the  Republic,  and  to  consent  to  the  station  of  squadrons 
of  other  powers  for  more  than  a  month  in  the  waters  of  the  Bepublic. 

XVn.  To  permit  the  departure  of  national  troops  beyond  the 
limits  of  the  Republic* 


*  Amended  by  Section  B,  Clause  III,  Article  72,  of  the  law  of  the  13th  of 
NoTember,  1874.    See  p.  189. 

86 


546     The  Civil  Law  in  Spain  and  Spanish-America. 

XVIII.  To  raise  and  maintain  the  army  and  navy  of  the  Union, 
and  to  regulate  their  organization  and  service. 

XIX.  To  establish  regulations  with  the  purpose  of  orgamzing,  arm- 
ing, and  disciplining  the  national  guard,  reserving  respectively  to  the 
citizens  who  compose  it  the  appointment  of  the  commanders  and 
officers,  and  to  the  States  the  power  of  instructing  it  in  conformity 
with  the  discipline  prescribed  by  said  regulations. 

XX.  To  give  its  consent  in  order  that  the  Executive  may  control  the 
national  guard  outside  of  its  respective  States  and  Territories,  deter- 
mining the  necessary  force. 

XXI.  To  dictate  laws  on  naturalization,  colonization,  and  citizen- 
ship. 

XXII.  To  dictate  laws  on  the  general  means  of  communication  and 
on  the  post-office  and  mails. 

XXIII.  To  establish  mints,  fixing  the  conditions  of  their  operation, 
to  determine  the  value  of  foreign  money,  and  adopt  a  general  system 
of  weights  and  measures.  , 

XXIV.  To  fix  rules  to  which  must  be  subject  the  occupation  and 
sale  of  public  lands  and  the  price  of  these  lands. 

XXV.  To  grant  pardons  for  crimes  cognizable  by  the  tribunals  of 
the  Federation. 

XXVT.  To  grant  rewards  or  recompense  for  eminent  services  ren- 
dered to  the  country  or  humanity.* 

XXVn.  To  prorogue  for  thirty  working  days  the  first  period  of  its 
ordinary  sessions. 

XXVIII.  To  form  rules  for  its  internal  regulation,  to  take  the 
necessary  measures  to  compel  the  attendance  of  absent  members, 
and  to  correct  the  f atilts  or  omissions  of  those  present. 

XXIX.  To  appoint  and  remove  freely  the  employes  of  its  secretary- 
ship and  those  of  the  chief  auditorship,  which  shall  be  organized  in 
accordance  with  the  provisions  of  the  law. 

XXX.  To  make  all  laws  which  may  be  necessary  and  proper  to 
render  effective  the  foregoing  powers  and  all  others  granted  Yy  this 
Constitution  and  the  authorities  of  the  Union,  f 

Paragraph  IV. —  Of  the  Permanent  Deputation. 

Article  73.  During  the  recess  of  Congress  there  shall  be  a  Perma- 
nent Deputation  composed  of  twenty-nine  members,  of  whom  fifteen 


•  Decree  of  June  2,  1882. 

t  See  resreotinf;  this  article  the  Additions  A,  B,  and  C  to  article  72  of  tht 
law  of  the  13th  of  November,  already  cited. 
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shall  be  Deputies  and  fourteen  Senators,  appointed  by  their  respective 
houses  the  evening  before  the  close  of  the  sessions. 

Art.  74.  The  attributes  of  the  Permanent  Deputation  are : 

I.  To  give  its  consent  to  the  use  of  the  national  guard  in  the  cases 
mentioned  in  Article  72,  Clause  XX. 

II.  To  determine  by  itself,  or  on  the  proposal  of  the  Executive,  after 
hearing  him  in  the  first  place,  the  summons  of  Congress,  or  of  one 
house  alone,  for  extra  sessions,  the  vote  of  two-thirds  of  the  members 
present  being  necessary  in  both  cases.  The  summons  shall  designate 
the  object  or  objects  of  the  extra  sessions. 

in.  To  approve  the  appointments  which  are  referred  to  in  Article 
85,  Clause  III. 

lY.  To  administer  the  oath  of  office  to  the  President  of  the  Repub- 
lic^ and  to  the  Justices  of  the  Supreme  Court,  in  the  cases  provided 
by  this  Constitution.* 

Y.  To  report  upon  all  the  business  not  disposed  of,  in  order  that 
the  Legislature  which  follows  may  immediately  take  up  such  unfin- 
ished business. 

Section  II. —  Of  thb  Executive  Power. 

Article  76.  The  exercise  of  the  supreme  executive  power  of  the 
Union  is  vested  in  a  single  individual,  who  shall  be  called  ^*  President 
of  the  United  States  of  Mexico.'* 

Art.  76.  The  election  of  President  shall  be  indirect  in  the  first 
degree,  and  by  secret  ballot,  in  such  manner  as  may  be  prescribed  by 
the  electoral  law. 

Art.  77.  To  be  eligible  to  the  position  of  President,  the  candidate 
roust  be  a  Mexican  citizen  by  birth,  in  the  exercise  of  his  rights,  be 
fuUy  thirl^r-five  years  old  at  the  time  of  the  election,  not  belong  to 
the  ecclesiastical  order,  and  reside  in  the  country  at  the  time  the 
election  is  held. 

Art.  78.  The  President  shall  enter  upon  the  performance  of  the 
duties  of  his  office  on  the  first  of  December,  and  shall  continue  in 
office  four  years,  being  eligible  for  the  Constitutional  period  immedi- 
ately foDowing;  but  he  shall  remain  incapable  thereafter  to  occupy 
the  presidency  by  a  new  election  until  four  years  shall  have  passed, 
counting  from  the  day  on  which  he  ceased  to  perform  his  functions.! 

Art.  79.  In  the  temporary  default  of  the  President  of  the  Republic, 
and  in  the  vacancv  before  the  installation  of  the  newly-elected  Presi- 
dent,  the  citizen  who  may  have  performed  the  duties  of  President  or 


•  See  the  amendment  of  September  25.  1873,  art.  4. 
t  limitation  removed,  December  20,  1890. 
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Vice-President  of  the  Senate,  or  of  the  Permanent  Conunission  in 
the  periods  of  recess,  during  the  month  prior  to  that  in  which  said 
default  may  have  occurred^  shall  enter  upon  the  exercise  of  the  execu- 
tive power  of  the  Union.* 

A.  The  President  and  Vice-President  of  the  Senate  and  of  the 
Permanent  Commission  shall  not  be  reelected  to  those  offices  until 
a  year  after  having  held  them. 

B.  If  the  period  of  sessions  of  the  Senate  or  of  the  Permanent 
Commission  shall  begin  in  the  second  half  of  a  months  the  default 
of  the  President  of  the  Republic  shall  be  covered  by  the  President  or 
Vice-President  who  may  have  acted  in  the  Senate  or  in  the  Perma- 
nent Commission  during  the  first  half  of  the  said  month. 

C.  The  Senate  and  the  Permanent  Commission  shall  renew,  the  last 
day  of  each  month,  their  Presidents  and  Vice-Presidents.  For  these 
offices  the  Permanent  Commission  shall  elect,  alternatively,  in  one 
month  two  Deputies  and  in  the  following  month  two  Senators. 

D.  When  the  office  of  President  of  the  Republic  is  vacant,  the  func- 
tionary who  shall  take  it  constitutionally  as  his  substitute  must  issue, 
within  the  definite  term  of  fifteen  days,  the  summons  to  proceed  to  a 
new  election,  which  shall  be  held  within  the  term  of  three  months, 
and  in  accordance  with  the  provisions  of  Article  76  of  this  Constitu- 
tion. The  provisional  President  shall  not  be  eligible  to  the  presi- 
dency at  the  elections  which  are  held  to  put  an  end  to  his  provisional 
term. 

E.  If,  on  account  of  death  or  any  other  reason,  the  functionaries 
who,  according  to  this  law,  should  take  the  place  of  the  President  of 
the  Republic  might  not  be  able  in  any  absolute  manner  to  do  so,  it 
shall  be  taken,  under  predetermined  conditions,  by  the  citizen  who 
may  have  been  President  or  Vice-President  of  the  Senate  or  the  Per- 
manent Commission  in  the  month  prior  to  that  in  which  they  dis- 
charged those  offices. 

F.  When  the  office  of  President  of  the  Republic  shall  become  va- 
cant within  the  last  six  months  of  the  constitutional  period,  the 
functionary  who  shall  take  the  place  of  the  President  shall  terminate 
this  period. 

G.  To  be  eligible  to  the  position  of  President  or  Vice-President  of 
the  Senate  or  of  the  Permanent  Commission,  one  must  be  a  Mexican 
citizen  by  birth. 

H.  If  the  vacancy  in  the  office  of  President  of  the  Republic  should 
occur  when  the  Senate  and  Permanent  Commission  are  performing 
their  functions  in  extra  sessions,  the  President  of  the  Conmiission 
shall  fill  the  vacancy,  under  conditions  indicated  in  this  article. 

*  See  amendment  of  I>ecember  19,  1895. 
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I.  The  Vice-President  of  the  Senate  or  of  the  Permanent  Commis- 
sion  shall  enter  upon  the  performance  of  the  functions  which  this 
Article  confers  upon  them^  in  the  vacancies  of  the  ofl&ce  of  President 
of  the  Senate  or  of  the  Permanent  Commission,  and  in  the  periods 
only  while  the  impediment  lasts. 

J.  The  newly-elected  President  shall  enter  upon  the  discharge  of  his 
duties,  at  the  latest,  sixty  days  after  that  of  the  election.  In  case  the 
House  of  Deputies  shall  not  be  in  session,  it  shall  be  convened  in 
extra  session,  in  order  to  make  the  computation  of  votes  within  the 
term  mentioned. 

Art.  80.  In  the  vacancy  of  the  office  of  President,  the  period  of 
the  newly-elected  President  shall  be  computed  from  the  first  of 
December  of  the  year  prior  to  that  of  his  election,  provided  he  may 
not  have  taken  possession  of  his  office  on  the  date  which  Article  78 
determines.* 

Art.  81.  The  office  of  President  of  the  Union  may  not  be  resigned, 
except  for  grave  cause,  approved  by  Congress,  before  whom  the  resig- 
nation shall  be  presented. 

Art.  82.  If  for  any  reason  the  election  of  President  shall  not  have 
been  made  and  published  by  the  first  of  December,  on  which  the 
transfer  of  the  office  should  be  made,  or  the  President-elect  shall  not 
have  been  ready  to  enter  upon  the  discharge  of  his  duties,  the  term  of 
the  former  President  shall  end  nevertheless,  and  the  supreme  executive 
power  shall  be  deposited  provisionally  in  the  functionary  to  whom 
it  belongs  according  to  the  provisions  of  the  reformed  Article  79  of 
this  Constitution.* 

Art.  83.  The  President,  on  taking  possession  of  his  office,  shall  take 
an  oath  before  Congress,  and  in  its  recess  before  the  Permanent  Com- 
mission, under  the  following  formula :  "  I  swear  to  perform  loyally  and 
patriotically  the  duties  of  President  of  the  United  States  of  Mexico, 
according  to  the  Constitution,  and  seek  in  everything  for  the  welfare 
and  prosperity  of  the  Union.'^ 

Art.  84.  The  President  may  not  remove  from  the  place  of  the  resi- 
dence of  the  Federal  powers,  nor  lay  aside  the  exercise  of  his  functions, 
without  grave  cause,  approved  by  the  Congress,  and  in  its  recesses  by 
the  Permanent  Commission. 

Art.  85.  The  powers  and  obligations  of  the  President  are  the 
following: 

I.  To  promulgate  and  execute  the  laws  passed  by  the  congress  of 
the  Union,  providing,  in  the  administrative  sphere,  for  their  exact 
observance. 


*  See  amendmentB  of  arts.  79,  80,  B2,  83,  December  19,  1895. 
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II.  To  appoint  and  remove  freely  the  Secretaries  of  the  Cabinet, 
to  remove  the  diplomatic  agents  and  superior  employes  of  the  Treas- 
ury, and  to  appoint  and  remove  freely  the  other  employes  of  the  Union 
whose  appointment  and  removal  are  not  otherwise  provided  for  in  the 
Constitution  or  in  the  laws. 

III.  To  appoint  ministers,  diplomatic  agents,  consuls-general,  with 
the  approval  of  Congress,  and,  in  its  recess,  of  the  Permanent 
Commission. 

IV.  To  appoint,  with  the  approval  of  Congress,  the  colonels  and 
other  superior  officers  of  the  national  army  and  navy,  and  the 
superior  employes  of  the  treasury. 

V.  To  appoint  the  other  officers  of  the  national  array  and  navy, 
according  to  the  laws. 

VI.  To  control  the  permanent  armed  force  by  sea  and  land  for  the 
internal  security  and  external  defence  of  the  Federation. 

VII.  To  control  the  national  guard  for  the  same  objects  within  the 
limits  established  by  Article  72,  Clause  XX. 

VIII.  To  declare  war  in  the  name  of  the  United  States  of  Mexico, 
after  the  passage  of  the  necessary  law  by  the  Congress  of  the  Union. 

IX.  To  grant  letters  of  marque,  subject  to  bases  fixed  by  the 
Congress. 

X.  To  direct  diplomatic  negotiations  and  make  treaties  with 
foreign  powers,  submitting  them  for  the  ratification  of  the  Federal 
Congress. 

XI.  To  receive  ministers  and  other  envoys  from  foreign  powers. 

XII.  To  convoke  Congress  in  extra  sessions  when  the  Permanent 
Commission  shall  consent  to  it. 

XIII.  To  furnish  the  judicial  power  with  that  assistance  which 
may  be  necessary  for  the  prompt  exercise  of  its  functions. 

XIV.  To  open  all  classes  of  ports,  to  establish  maritime  and  frontier 
custom  houses  and  designate  their  situation. 

XV.  To  grant,  in  accordance  with  the  laws,  pardons  to  criminals 
sentenced  for  crimes  within  the  jurisdiction  of  the  Federal  tribunals. 

XVI.  To  grant  exclusive  privileges,  for  a  limited  time  and  accord- 
ing to  the  proper  law,  to  discoverers,  inventors,  or  perfectera  of  any 
branch  of  industry.* 

Art.  86.  For  the  dispatch  of  the  business  of  the  administrative 
department  of  the  Federation  there  shall  be  the  number  of  Secretaries 
which  the  Congress  may  establish  by  a  law,  which  shall  provide  for 
the  distribution  of  Imsiness  and  prescribe  what  shall  be  in  charge  of 
each  Secretary. 


Decree  of  June  2,  1882. 
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Art.  87.  To  be  a  Secretary  of  tlie  Cabinet  it  is  required  that  one 
shall  be  a  Mexican  citizen  by  birth,  in  the  exercise  of  his  rights,  and 
fully  twenty-five  years  old. 

Art.  88.  All  the  regulations,  decrees,  and  orders  of  the  President 
must  be  signed  by  the  Secretary  of  the  Cabinet  who  is  in  charge  of 
the  department  to  which  the  subject  belongs.  Without  this  requisite 
they  shall  not  be  obeyed. 

Art.  89.  The  Secretaries  of  the  Cabinet,  as  soon  as  the  sessions  of 
the  first  period  shall  be  opened,  shall  render  an  account  to  the  Con- 
gress of  the  state  of  their  respective  departments. 

Section  II. —  Of  the  Jldicial  Power. 

Article  ^0.  The  exercise  of  the  judicial  power  of  the  Federation  is 
vested  in  a  Supreme  Court  of  Justice,  and  in  the  district  and  circuit 
courts. 

Art.  91.  The  Supreme  Court  of  Justice  shall  be  composed  of  eleven 
judges,  four  supernumeraries,  one  fiscal,  and  one  attorney-general. 

Art.  92.  Each  of  the  members  of  the  Supreme  Court  of  Justice 
shall  remain  in  office  six  vears,  and  his  election  shall  be  indirect  in  the 
first  degree,  under  conditions  established  by  the  electoral  law. 

Art.  93.  In  order  to  be  elected  a  member  of  the  Supreme  Court  of 
Justice  it  is  necessary  that  one  be  learned  in  the  science  of  the  law 
in  the  judgment  of  the  electors,  more  than  thirty-five  years  old,  and  a 
Mexican  citizen  by  birth,  in  the  exercise  of  his  rights. 

Art.  94.  The  members  of  the  Supreme  Court  of  Justice,  on  entering 
upon  the  exercise  of  their  charge,  shall  take  an  oath  before  Congress, 
and,  in  its  recesses,  before  the  Permanent  Commission,  in  the  follow- 
ing form:  "Do  you  swear  to  perform  loyally  and  patriotically  the 
charge  of  Magistrate  of  the  Supreme  Court  of  Justice,  which  the 
people  have  conferred  upon  you  in  conformity  with  the  Constitution, 
seeking  in  everything  the  welfare  and  prosperity  of  the  Union?  "  • 

Art.  95.  A  member  of  the  Supreme  Court  of  Justice  may  resign  his 
office  only  for  grave  cause,  approved  by  the  Congress,  to  whom  the 
resignation  shall  be  presented.  In  the  recesses  of  the  Congress  the 
judgment  shall  be  rendered  by  the  Permanent  Commission. 

Art.  96.  The  law  shall  establish  and  organize  the  circuit  and  dis- 
trict courts. 

Art.  97.  It  belongs  to  the  Federal  tribunals  to  take  cognizance  of  :f 

I.  All  controversies  which  may  nrise  in  regard  to  the  fulfillment  and 
application  of  the  Federal  laws,  except  in  the  case  in  which  the  appli- 
cation affects  only  private  interests;  such  a  cas<»  falls  within  the  com- 
petence of  the  local  judges  and  tribunals  of  the  common  order  of  the 

*  See  Additions  to  the  Constitution,  September  25,  1873. 
t  Decree  of  May  29.  1884. 
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States,   of   the   Federal   District,   and   of   the   Territory   of   Lower 
California. 

II.  All  cases  pertaining  to  maritime  law. 

ITI.  Those  in  which  the  Federation  may  be  a  party. 

IV.  Those  that  may  arise  between  two  or  more  States. 

V.  Those  that  may  arise  between  a  State  and  one  or  more  citizens 
of  another  State. 

VI.  Civil  or  criminal  cases  that  may  arise  under  treaties  i»ith 
foreign  powers. 

VII.  Cases  concerning  diplomatic  agents  and  consuls. 

Art.  98.  It  belongs  to  the  Supreme  Court  of  Justice,  in  the  fiirt 
instance,  to  take  cognizance  of  controversies  which  may  arise  between 
one  State  and  another,  and  of  those  in  which  the  Union  may  be  a  party. 

Art.  99.  It  belongs  also  to  the  Supreme  Court  of  Justice  to  deter- 
mine the  questions  of  jurisdiction  which  may  arise  between  the  Fed- 
eral tribunals,  between  these  and  those  of  the  States,  or  between  the 
courts  of  one  State  and  those  of  another. 

Art.  100.  In  the  other  cases  comprehended  in  Article  97,  the 
Supreme  Court  of  Justice  shall  be  a  court  of  appeal  or,  rather,  of  last 
resort,  according  to  the  graduation  which  the  law  may  make  in  the 
jurisdiction  of  the  circuit  and  district  courts. 

Art.  101.  The  tribunals  of  the  Federation  shall  decide  all  questions 
which  arise: 

I.  Under  laws  or  acts  of  whatever  authority  which  violate  indi- 
vidual guarantees. 

II.  Under  laws  or  acts  of  the  State  authority  which  violate  or 
restrain  the  sovereignty  of  the  States. 

III.  Under  laws  or  acts  of  the  State  authority  which  invade  the 
sphere  of  the  Federal  authority. 

Art.  102.  All  the  judgments  which  the  preceding  article  mentions 
shall  be  had  on  petition  of  the  aggrieved  party,  by  means  of  judicial 
proceedings  and  forms  which  shall  be  prescribed  by  law.  The  sen- 
tence shall  be  always  such  as  to  affect  private  individuals  only,  limit- 
ing itself  to  defend  and  protect  them  in  the  special  case  to  which  the 
process  refers,  without  making  any  general  declaration  respecting 
the  law  or  act  which  gave  rise  to  it. 

TITLE  IV. 

Op  the  Responsibility  of  the  Public  Functionaries. 

Article  103.  The  Senators,  the  Deputies,  the  members  of  the  Su- 
preme Court  of  Justice,  and  the  Secretaries  of  the  Cabinet  are  respon- 
sible for  the  common  crimes  which  they  may  commit  during  their 
terms  of  office,  and  for  the  crimes,  misdemeanors,  and  negligence  into 
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which  they  may  fall  in  the  performance  of  the  duties  of  said  office. 

The  ovemors  of  the  States  are  likewise  responsible  for  the  infraction 

of  the  Constitution  and  Federal  laws.     The  President  of  the  Republic 

is  also  responsible;  but  during  the  term  of  his  office  he  may  be 

accused  only  for  the  crimes  of  treason  against  the  country,  express 

violation  of  the  Constitution,  attack  on  the  freedom  of  election,  and 

grave  crimes  of  the  common  order.     The  high  functionaries  of  the 

Fedration  shall  not  enjoy  any  Constitutional  privilege  for  the  official 

crimes,  misdemeanors,  or  negligence  into  which  they  may  fall  in  the 

performance  of  any  employment,  office,  or  public  commission  which 

they  may  have  accepted  during  the  period  for  which,  in  conformity 

with  the  law,  they  shall  have  been  elected.     The  same  shall  happen 

with  respect  to  those  common  crimes  whicji  they  may  commit  during 

the  performance  of  said  employment,    office,    or    commission.     In 

order  that  the  cause  may  be  initiated  when  the  high  functionary 

shall  have  returned  to  the  exercise  of  his  proper  functions,  proceeding 

should  be  undertaken  in  accordance  with  the  provision  of  Article  104 

of  this  Constitution. 

Art.  104.  If  the  crime  shoidd  be  a  common  one,  the  House  of 
Representatives,  formed  into  a  grand  jury,  shall  declare,  by  an  abso- 
lute majority  of  votes,  whether  there  is  or  is  not  ground  to  proceed 
against  the  accused.  In  the  negative  case,  there  shall  be  no  ground 
for  further  proceedings;  in  the  affirmative,  the  accused  shall  be,  by 
the  said  act,  deprived  of  his  office,  and  subjected  to  the  action  of  the 
ordinary  tribunals. 

Art.  105.  The  houses  shall  take  cognizance  of  official  crimes,  the 
House  of  Deputies  as  a  jury  of  accusation,  the  Senators  as  a  jury  of 
judgment. 

The  jury  of  accusation  shall  have  for  its  object  to  declare,  by  an 
absolute  majority  of  votes,  whether  the  accused  is  or  is  not  culpaWe. 
If  the  declaration  should  be  absolutory,  the  functionary  shall  continue 
in  the  exercise  of  his  office;  if  it  shoiild  be  condemnatory,  he  shall 
bo  immediately  deprived  of  his  office,  and  shall  be  placed  at  the  dis- 
posal of  the  Senate.  The  latter,  formed  into  a  jury  or  judgment, 
and,  with  the  presence  of  the  criminal  and  of  the  accuser,  if  there 
should  be  one,  shall  proceed  to  apply,  by  an  absolute  majority  of  votes, 
tfie  punishment  which  the  law  designates. 

Art.  106.  A  judgment  of  responsibility  for  official  crimes  having 

been  pronounced,  no  favor  of  pardon  may  be  extended  to  the  offender. 

Art.  107.  The  responsibility  for  official  crimes  and  misdemeanors 

may  be  required  only  during  the  period  in  which  the  functionary 

remains  in  office,  and  one  year  thereafter. 

Art.  108.  With  respect  to  demands  of  the  civil  order,  there  shall 
be  no  privilege  or  immunity  for  any  public  functionary. 
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TITLE  V. 
Of  the  States  of  the  Fbderation. 

Article  109.  The  States  shall  adopt  for  their  internal  regimen  the 
popular,  representative,  republican  form  of  government,*  and  may 
provide  in  their  respective  Constitutions  for  the  reelection  of  the 
Governors  in  accordance  with  what  Article  78  provides  for  the  Presi- 
dent of  the  Eepublic. 

Art.  110.  The  States  may  regulate  among  themselves,  by  friendly 
agreements,  their  respective  boundaries;  but  those  reflations  shall 
not  be  carried  into  effect  without  the  approval  of  the  Congress  of 
the  Union. 

Art.  111.  The  States  may  not  in  any  ca8e:f 

I.  Form  alliances,  treaties,  or  coalitions  with  another  State,  or  with 
foreign  powers,  excepting  the  coalition  which  the  frontier  States  may 
make  for  offensive  or  defensive  war  against  the  Indians. 

II.  Grant  letters  of  marque  or  reprisal. 

III.  Coin  money,  or  emit  paper  money  or  stamped  paper. 

Art.  112.  Neither  may  any  State,  without  the  consent  of  the  Con- 
gress of  the  Union : 

I.  Establish  tonnage  duties,  or  any  port  duty,  or  impose  taxci*  or 
duties  upon  importations  or  exportations. 

II.  Have  at  any  time  permanent  troops  or  vessels  of  war. 

III.  Make  war  by  itself  on  any  foreign  power  except  in  cases  of 
invasion  or  of  such  imminent  peril  as  to  admit  of  no  delay.  In  those 
cases  the  State  shall  give  notice  immediately  to  the  President  of  the 
Bepublic. 

Art.  113.  Each  State  is  under  obligation  to  deliver  without  delay 
the  criminals  of  other  States  to  the  authoritv  that  claims  them. 

Art.  114.  The  Governors  of  the  States  are  obliged  to  publish  and 
cause  to  be  obeyed  the  Federal  laws. 

Art.  115.  In  each  State  of  the  Federation  entire  faith  and  credit 
shall  be  given  to  the  public  acts,  records,  and  judicial  proceedings 
of  all  the  other  States.  The  Congress  may,  by  means  of  general  laws, 
prescribe  the  manner  of  proving  said  acts,  records,  and  proceedings, 
and  the  effect  thereof. 

Art.  116.  The  powers  of  the  Union  are  bound  to  protect  the  Sfjites 
against  all  invasion  or  external  violence.  In  case  of  insurrectioTi  or 
internal  disturbance  they  shall  give  them  like  protection,  provided  the 

•  See  Decree  of  Oct.  21,  1887,  and  Sept.  20,  1890. 
t  See  amendment  of  April  23.  1896. 
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liegislature  of  the  State,  or  the  Executive,  if  the  Legislature  is  not 
in  session,  shall  request  it. 

TITLE  VI. 
Uenehal  Provisions. 

Article  117.  The  powers  which  are  not  expressly  granted  by  this 
Constitution  to  the  Federal  authorities  are  understood  to  be  reserved 
to  the  States. 

Art.  118.  No  person  may  at  the  same  time  hold  two  Federal  elective 
offices;  but  if  elected  to  two,  he  may  choose  which  of  them  he  will  fill. 

Art.  119.  No  payment  shall  be  made  which  is  not  comprehended 
in  the  budget  or  determined  by  a  subsequent  law. 

Art.  120.  The  President  of  the  Eepublic,  the  members  of  the  Su- 
preme Court  of  Justice,  the  Deputies,  and  other  public  officers  of  the 
Federation,  who  are  chosen  by  popular  election,  shall  receive  a  com- 
pensation for  their  services,  which  shall  be  determined  by  law  and 
paid  by  the  Federal  Treasury.  This  oompensation  may  not  be 
renounced,  and  any  law  which  augments  or  diminishes  it  shall  not  have 
effect  during  the  period  for  which  a  functionary  holds  the  office. 

Art.  121.  Every  public  officer,  without  any  exception,  before  taking 
possession  of  his  office,  shall  take  an  oath  to  maintain  this  Constitution 
and  the  laws  which  emanate  from  it.* 

Art.  122.  In  time  of  peace  no  military  authority  may  exercise  more 
functions  than  those  which  have  cjose  connection  with  military  disci- 
pline. There  shall  be  fixed  and  permanent  military  commands  only 
in  the  castles,  fortresses,  and  magazines  which  are  immediately  under 
the  government  of  the  Union;  or  in  encampments,  barracks,  or  depots 
which  may  be  established  outside  of  towns  for  stationing  troops. 

Art.  123.  It  belongs  exclusively  to  the  Federal  authorities  to  exer- 
cise, in  matters  of  religious  worship  and  external  discipline,  the  inter- 
vention which  the  laws  may  designate. 

Art.  124.  The  States  shall  not  impose  any  duty  for  the  simple 
passage  of  goods  in  the  internal  commerce.  The  Government  of  the 
Union  alone  may  decree  transit  duties,  but  only  with  respect  to  foreign 
goods  which  cross  the  country  by  international  or  interoceanic  lines, 
without  being  on  the  national  territory'  more  time  than  is  necessary 
to  traverse  it  and  depart  to  the  foreign  country,  t 

They  shall  not  prohibit,  either  rlirootlv  or  indirectly,  the  entrance 
to  their  territory,  or  the  departure  from  it,  of  any  merchandise,  except 

*  See  the  Additions  of  September  25.  1873. 

t  See  Decrees  of  November  22,  18H0,  and  Api-il  23,  1896. 
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on  police  grounds;  nor  burden  the  articles  of  national  production  on 
their  departure  for  a  foreign  country  or  for  another  State. 

The  exemptions  from  duties  which  they  concede  shall  be  general; 
they  may  not  be  decreed  in  favor  of  the  products  of  specified  origin. 

The  quota  of  the  import  for  a  given  amount  of  merchandise  shall 
be  the  same,  whatever  may  have  been  its  origin,  and  no  heavier  burden 
may  be  assigned  to  it  than  that  which  the  similar  products  of  the 
political  entity  in  which  the  import  is  decreed  bear. 

The  national  merchandise  shall  not  be  submitted  to  definite  route 
nor  to  inspection  or  registry  on  the  ways,  nor  any  fiscal  document 
be  demanded  for  its  internal  circulation.  • 

Nor  shall  they  burden  foreign  merchandise  with  a  greater  quota 
than  that  which  may  have  been  permitted  them  by  the  Federal  law 
to  receive. 

Art.  125.  The  forts,  military  quarters,  magazines,  and  other  edifices 
necessary  to  the  government  of  the  Union  shall  be  under  the  immedi- 
ate inspection  of  the  Federal  authorities. 

Art.  126.  This  Constitution,  the  laws  of  the  Congress  of  the  Union 
which  emanate  from  it,  and  all  the  treaties  made  or  which  shall  be 
made  by  the  President  of  the  Eepublic,  with  the  approval  of  Congress, 
shall  be  the  supreme  law  of  the  whole  Union.  The  judges  of  each 
State  shall  be  guided  by  said  Constitution,  law,  and  treaties  in  spite 
of  provisions  to  the  contrary  which  may  appear  in  the  Constitutions  or 
laws  of  the  States. 

TITLE  VII. 

Of  the  Reform  of  the  Constitution. 

Article  127.  The  present  Constitution  may  be  added  to  or  reformed. 
In  order  that  additions  or  alterations  may  become  part  of  the  Consti- 
tution, it  is  required  that  the  Congress  of  the  Union,  by  a  vote  of  two- 
thirds  of  the  members  present,  shall  agree  to  the  alterations  or  addi- 
tions, and  that  these  shall  be  approved  by  the  majority  of  the  Legis- 
latures of  the  States.  The  Congress  of  the  Union  shall  count  the 
votes  of  the  Legislatures  and  make  the  declaration  that  the  reforms 
or  additions  have  been  approved. 

TITLE  VIII. 

Of  the  Inviolability  of  the  Constitution. 

Article  128.  This  Constitution  shall  not  lose  its  force  and  vigor 
even  if  its  observance  be  interrupted  by  a  rebellion.  In  case  that  by 
any  public  disturbance  a  government  contrary  to  the  principles  which 


The  Mexican  Constitution.  557 

it  sanctionfi  shall  be  established,  as  soon  as  the  people  recover  their 
liberty  its  observance  shall  be  reestablished,  and  in  accordance  with 
it  and  the  laws  which  shall  have  been  issued  in  virtue  of  it,  shall  be 
judged  not  only  those  who  shall  have  figured  in  the  government  ema- 
nating from  the  rebellion,  but  also  those  who  shall  have  cooperated 
with  it. 

ADDITIONS  TO  THE  CONSTITUTION. 

Article  1.  The  State  and  the  Church  are  independent  of  one  another. 
The  Congress  may  not  pass  laws  establishing  or  prohibiting  any 
religion. 

Art.  2.  Marriage  is  a  civil  contract.  This  and  the  other  acts 
relating  to  the  civil  state  of  persons  belong  to  the  exclusive  jurisdic- 
tion of  the  functionaries  and  authorities  of  the  civil  order,  within 
limits  provided  by  the  laws,  and  they  shall  have  the  force  and  validity 
which  the  same  attribute  to  them. 

Art.  3.  No  religious  institution  may  acquire  real  estate  or  capital 
fixed  upon  it,  with  the  single  exception  established  in  Article  27  of 
this  Constitution. 

Art.  4.  The  simple  promise  to  speak  the  truth  and  to  comply  with 
the  obligations  which  have  been  incurred,  shall  be  substituted  for  the 
religious  oath,  with  its  effects  and  penalties. 


CHAPTER  III. 


Government  of  Cuba  Pbiob  to  Autonomy. 

Prior  to  November  25,  1897,  the  Island  of  Cuba  was  governed 
by  Spain  through  a  Captain-General,  usually  a  Lieutenant-General 
in  the  Spanish  Army,  and  a  Junta  de  Autoridades  (somewhat 
similar  to  a  cabinet  of  oiBScers  in  the  United  States,  but  of  less 
influence),  as  follows: 

(1.)  Segundo  Caho,  usually  a  Major-General  in  the  Spanish 
Army,  to  act  in  the  place  of  the  Captain-General. 

(2.)  Intendente-Oeneral  de  Hacienda  (Treasurer  of  the 
Island). 

(3.)  Secretario  del  Oobiemo-Oeneral  (Secretary  of  the  Gen- 
eral Government  of  the  Island). 

(4.)  Oeneral  de  Marina  (Naval  Affairs). 

(6.)  Fiscal  de  8u  Majestad  (Attorney-General). 

(6.)  Obispo  de  la  Ha&ana  (Clerical  Affairs  and  Ecclesiastical 
Laws). 

(7)  Oohemador  Civil  de  la  Habana  (Civil  Governor  of 
Havana), 

which  held  conferences  with  the  Captain-General  when  important 
matters  were  considered. 

Under  the  Autonomical  Decree  of  November  25,  1897,  the 
first  Cuban  cabinet  of  oflScers,*  similar  to  the  Madrid  Cabinet,  was 
authorized  to  include  the  following  (see  article  45),  to-wit: 

1.  Secretary  of  Grace  and  Justice.* 

2.  Secretary  of  Finance. 

3.  Secretary  of  Public  Instruction. 

4.  Department  of  Public  "Works  and  Means  of  Communica- 
tions. 

5.  Department  of  Agriculture,  Industry  and  Commerce. 

*Th6  judiciary  in  Spain  and  in  other  civil  law  and  European  countries  is 
not  a  co-ordinate  branch  of  the  government,  as  it  Is  in  the  United  States.  Its 
highest  court  cannot  declare  a  law  unconstitutional,  and  its  head  has  the  dual 
character  of  a  political-judicial  officer. 

(558) 
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It  also  provided  for  a  secretary,  appointed  by  the  Governor- 
General,  who  should  be  president,  and  the  Govemor-C^eneral  had 
authority  to  appoint  a  president  without  a  determinate  depart- 
ment. 

The  Insular  Parliament  had  power  to  increase  or  diminish  the 
number  of  secretaries  of  the  government,  and  also  to  determine 
what  matters  belonged  to  the  department  of  each. 

Additional  articles  1  and  2  provide  that  until  colonial  statutes 
shall  be  published  in  due  form,  the  laws  of  the  Kingdom  shall 
be  applicable,  and  also  that  the  colonial  constitution  shall  be  rati* 
fied  by  the  Cortes,  which  was  never  done. 

Shortly  after  its  promulgation,  cabinet  officers  were  named  in 
Cuba  and  an  attempt  made  to  carry  autonomy  into  effect 

The  Governor-General,  under  section  8,  Article  42  (within  the 
limits  specially  marked  out),  had  power  to  use  undefined  pardon- 
ing power  in  place  of  the  King,  and  in  pursuance  thereof,  pardons 
in  certain  cases  were  issued  and  published  in  the  Official  Gazette, 
prior  to  December  31, 1898,  proceedings  being  conducted  through 
the  Office  of  the  Minister  of  Grace  and  Justice,  etc.,  following  in 
part  the  law  of  the  Eoyal  Decree  of  June  18,  1870. 

How  far  the  Decree  of  Autonomy  was  a  political  measure,  and 
whether  it  was  promulgated  in  good  faith  or  not  are  contested 
questions;  the  fact  remains,  however,  that  it  was  never  fully 
tested  and  is  defective  and  incomprehensible.  It  would  be  mani- 
festly unjust  to  criticise  Spanish  institutions  and  reforms  from 
an  Anglo-Saxon  standpoint  without  carefully  considering  the 
principles  and  usages  which  differentiate  the  two  systems. 

Some    Cuban    Observations   Kegarding   the  Decree    which 
kstablishes  on  the  island  of  guba  the  autonomic  regime. 

1.  Article  3  grants  to  the  insular  chambers,  together  with  the 
Governor-General,  the  power  to  legislate  regarding  colonial  af- 
fairs "in  the  form  and  terms  designated  by  law.*'  What  law? 
Those  decreed  by  the  Cortes  of  Madrid?  It  appears  so,  because 
the  provisions  of  a  general  character  emanating  from  the  said 
Cortes  shall  receive  the  name  of  laws,  while  the  colonial  legisla- 
tive provisions  shall  be  called  statutes.  And  if  the  Cortes  of  the 
Kingdom  is  the  one  to  fix  the  form  and  terms  of  the  colonial 
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resolutions^  it  has  a  powerful  arm  in  its  hands  and  can  annul  the 
action  of  the  insular  chambers. 

2.  The  insular  representation  is  composed  of  two  bodies,  with 
the  same  authority  —  the  chamber  of  representatives  and  the 
council  of  administration.  Article  4  provides  that  the  chamber 
is  formed  by  popular  election;  but  that  concession,  which  at  first 
seems  extensive,  when  examined  in  its  relations  with  the  other 
powers  given  to  the  insidar  representation,  is  practically  de- 
ficient. No  colonial  resolution  can  be  in  force  unless  it  has  been 
approved  by  the  chamber  and  the  council.  The  council,  as  we 
shall  see  later,  from  the  nature  of  its  composition^  will  be  con- 
trolled by  the  Government  in  such  a  manner  that  the  representa- 
tives of  the  people  to  the  chamber  will  always  find  themselves 
in  the  power  of  the  Government  in  some  way.  They  will  not 
be  able  to  do  anything,  because  if  the  council  does  not  approve, 
or  should  modify  the  decision  of  the  other  house  —  the  chamber 
—  the  lattet's  decisions  will  have  no  effect.  The  veto  granted 
by  article  43  will  not  be  required. 

3.  The  council  of  administration  is  composed  of  twenty-five 
members;  seventeen  are  appointed  directly  by  the  Government; 
the  remaining  eighteen  are  elected  by  popular  vote.  To  be 
elected  a  member  of  said  council  it  is  necessary  to  be  a  Spaniard 
(Spanish  subject),  thirty-five  years  of  age,  and  possessing  an 
income  of  $4,000  for  two  years  previous  to  election.  The  forma- 
tion of  the  council  will  be,  therefore,  controlled  by  the  Govern- 
ment, because  the  Government  will  appoint  unconditionally  the 
seventeen  members,  and  it  will  be  very  easy  for  the  Government 
to  find  one  or  more  votes  among  those  owing  their  election  to  the 
people,  the  more  so  as  the  conditions  required  to  be  a  councillor 
are  favorable  to  those  near  the  Government.  In  order  to  pass  any 
measure  the  presence  of  a  majority  of  those  composing  this  legis- 
lative body  is  required.  It  will  be  very  difficult  to  have  all  the 
eighteen  members  elected  by  the  people  vote  as  a  unit,  and  the 
absence  of  one  or  two  will  be  sufficient  to  give  the  governmental 
members  control  of  the  body,  or  the  vote  be  a  tie. 

If  the  members  elected  should  stand  together  on  any  measure 
objectionable  to  the  Government,  they  could  be  sent  to  their 
homes  by  the  Governor-General,  and  he  can  instruct  or  direct 
the  election  of  others  more  accommodating.    On  the  other  hand, 
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the  members  by  governmental  appointment  cannot  be  removed 
—  their  offices  or  positions  cease  with  their  lives.  The  Governor- 
General  cannot  remove  them.  And  to  this  end  they  will  be 
carefully  selected  as  faithful  instruments  of  the  Government, 
in  whose  hands  the  whole  autonomistic  machine  will  be  placed. 
It  is  known  that  in  Canada  all  senators  are  appointed  by  the 
Government;  but  it  should  be  remembered  that  the  Governor- 
General  appoints  them,  with  the  advice  and  consent  of  its  coun- 
selors or  ministers,  and  that  these  counselors  are  elected  by  the 
parliament,  and  the  parliament  by  the  people,  the  result  is,  that 
in  Canada  the  senators  are  representatives  of  the  people,  while 
here  in  Cuba  the  Government  can  control  them. 

4.  As  if  the  authority  to  veto  was  not  sufficient  (article  43),  and 
the  power  did  not  exist  to  suspend,  close  the  sessions,  and  adjourn 
both  bodies,  or  either  of  them,  by  the  decree  of  the  Governor- 
General,  article  30  grants  more  authority  or  power  to  present 
[prevent?]  or  annul  the  freedom  or  liberty  of  the  discussions  of 
the  colonial  parliament,  when,  in  the  opinion  of  the  Governor- 
General,  the  national  interests  will  be  affected  by  a  colonial  stat- 
ute. The  bill  in  question  cannot  even  be  discussed  unless  pre- 
viously authorized  by  the  central  government,  and  it  is  a  limita- 
tion or  restriction  which  has  no  precedent  in  any  known  autono- 
mistic legislation.  It  is  improper  because  the  restriction  arises 
before  the  debates  show  the  character  of  the  measure  to  be  dis- 
cussed. It  reveals,  besides,  a  mistrust  or  want  of  confidence  of 
the  mere  discussion  of  the  subject. 

A  Governor-General  mav  decree  that  all  bills  or  colonial  stat- 
utes  may  be,  in  his  opinion,  contrary  to  the  national  interest, 
and  that  nothing  should  be  discussed  in  the  local  legislative  bodies 
without  the  previous  consent  of  the  ^ladrid  Governinont.  All 
guaranties  are  for  the  Madrid  power;  there  are  none  for  the 
colony,  except  the  one  named  in  article  43,  which  fixes  the  limit 
within  which  the  Madrid  Government  has  to  decide  regarding  the 
right  of  a  veto  which  a  colonial  statute  may  have  received  from 
the  Governor-General. 

5.  Article  36  grants  exclusive  power  to  the  Cortes  of  the  King- 
dom to  determine  the  expenses  of  sovereignty  which  the  colony 
has  to  pay  and  the  nrooppary  receipts  to  cover  them,  for  the 

36 
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Cortes  can  alter  them  at  pleasure.  Therefore,  the  colony  has 
no  direct  vote  in  a  matter  of  so  great  importance.  It  may  be  said 
that  she  is  allowed  to  appoint  her  deputies  to  the  Cortes  of  the 
Kingdom,  and  that  through  them  the  colony  can  be  heard.  But 
the  colony's  voice  will  be  lost,  because  their  number  would  be  in- 
significant before  the  remaining  deputies  of  the  nation.  And  it 
may  happen  that  the  expenses  of  sovereignty,  put  by  the  Cortes 
on  the  colony,  absorb  all  of  its  receipts,  because  neither  of  the 
two  houses  (chambers)  can  deliberate  regarding  the  colonial  bud- 
get without  having  first  voted  to  pay  the  expenses  of  sovereignty. 

6.  Article  37  speaks  of  treaties  of  commerce  which  may  affect 
Cuba,  and  states  that  the  Madrid  Government  shall  make  them, 
aided  by  the  delegates  of  the  colonial  government.  And,  further, 
that  when  the  treaties  are  approved  by  the  Cortes  of  the  Kingdom 
they  will  be  published  as.  general  laws,  and  as  such  will  be  re- 
spected in  the  insular  territory,  but  it  is  left  doubtful  whether  they 
would  be  laws  in  Cuba  if  the  colonial  delegates  should  reject  them. 
If  the  ^fadrid  Government  is  not  to  rule  in  such  a  case  it  should  be 
so  stated.  And  if  it  is  a  law  notwithstanding  the  colonial  opposi- 
tion, why  is  the  concurrence  of  the  colony  asked  ?  The  case  re- 
ferred to  in  article  38  does  not  decide  it,  because  it  onl}-  refers  to 
those  treaties  in  the  negotiation  of  which  the  insular  government 
has  had  nothing  to  do. 

7.  Article  40  gives  in  a  very  ingenious  manner  a  method  of  de- 
ciding the  differences  arising  from  privileged  articles  of  commerce, 
in  comparison  to  similar  foreign  articles,  and  in  reference  to  the 
extension  of  such  a  privilege,  within  the  maximum  limit  of  35 
per  cent,  differential  duty.  When  the  two  governments  making 
the  treaty  do  not  agree,  a  committee  is  formed  of  the  same  number 
of  Cuban  and  peninsular  deputies.  These  deputies  appoint  their 
president ;  if  they  do  not  agree,  the  eldest  in  age  presides.  And 
the  president  has  the  casting  vote.  Let  us  suppose  the  Cuban 
deputies  to  be  very  patriotic,  which  is,  by  the  way,  supposing  a 
great  deal,  but  as  they  will  never  be  more  patriotic  than  the 
peninsular  delegates,  it  will  result  that  they  will  not  agree,  and 
ihen  the  eldest  will  decide.  As  there  are  a  large  number  of 
])eninsular  deputies  and  a  very  small  number  of  insular  deputies 
to  select  from,  care  will  be  taken  that  some  aged  peninsular  deputy 
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be  appointed  on  said  committee,  and  he  would  be  the  one  to  decide. 
The  matter  would  have  been  simplified  bj  stating  that  the  eldest 
peninsular  deputy  would  be  the  one  to  make  the  lists^  as  such  will 
be  the  result. 

8.  Article  40  also  refers  to  the  schedules  of  the  merchandise, 
which  will  appear  in  the  privileged  lists.  The  decree  only  says 
that  they  shall  be  made  by  mutual  consent  (meaning  Cuban  and 
Peninsular  deputies).  It  does  not  make  any  reference  to  the 
case  when  there  is  no  mutual  consent,  which  makes  us  suppose  that 
the  same  procedure  recommended  in  the  other  lists  will  be  ob- 
served. The  eldest  peninsular  deputy  will,  therefore,  make  the 
said  schedules. 

9.  The  Governor-General  has  the  power  to  suspend  the  con- 
stitutional guarantees,  apply  legislation  of  public  order  {ley  de 
orden  publico),  and  adopt  any  measures  he  may  deem  fit  to  main- 
tain  peace,  etc.  This  power  the  Governor-General  can  exercise  at 
will,  without  any  limitation,  because  he  is  not  obliged  to  hear  the 
opinion  of  the  council  of  secretaries  (ministry),  and  thus  the 
whole  political  system  of  the  country  lies  with  the  Governor- 
General.  The  latter  can,  therefore,  find  any  pretext  for  courts- 
martial,  the  application  of  the  code  of  military  justice,  and  all 
that  series  of  proclamations  and  orders  which  have  caused  so  much 
harm,  and  which  rob  the  citizen  of  all  guaranties  and  protection. 

10.  The  distribution  of  the  public  debt  of  Cuba  remains  com- 
pletely in  the  hands  and  subject  to  the  decision  of  the  Cortes  of  the 
Kingdom,  which  will  try  to  assign  to  Cuba  as  much  of  it  as  it  can, 
80  that  Spain  will  pay  the  smallest  part. 

Beyond  all  this,  even,  the  fact  remains  and  makes  useless,  while 
it  exists,  all  orderly  and  pacific  development  of  the  autonomistic 
regime,  and  this  fact  is  the  existence  of  the  vohmteers  in  arms, 
the  political  party  in  power  is  unarmed,  has  no  force  of  its  own, 
while  the  Spanish  radical  (intransigente)  party,  which  is  in  the 
opposition,  is  armed,  having  on  its  side  the  armed  volunteers. 
Under  such  conditions  there  can  be  no  genuine  autonomistic  gov- 
ernment, because  the  opposition  can  ride  over,  whenever  it  pleases, 
the  authority  of  the  local  government,  and  of  which  we  had  a  very 
recent  example,  and  it  can  have  it  repeated  whenever  the  radical 
Spanish  (intransigente)  party  so  desire. 
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[From  the  Gaceta  de  Madrid,  Saturday,  November  27,  1897  ] 

Official.  — President  op  the  Council  of  Ministers. 

statement. 

Madam. —  In  endeavoring  to  solve  the  problem  of  introducing 
colonial  autonomy  into  the  islands  of  Cuba  and  Puerto  Rico,  which 
task,  together  with  that  of  the  pacification  of  the  territory  of  Cuba, 
constitutes  the  engagements  which  the  Government  has  contracted 
with  the  nation,  the  ministers  think  that  detailed  explanations  and 
comments  on  the  complex  matters  embraced  in  the  plan  should  give 
way  to  a  temperate  but  full  statement  of  its  fundamental  character, 
or  of  the  spheres  of  action  to  which  it  extends  and  of  the  consequences 
which,  in  their  opinion,  must  be  the  result  of  the  regime  which  they 
propose  to  Your  ^lajesty  for  the  government  of  the  Spanish  Antilles. 

Criticism  and  analysis  will  speedily  elucidate  all  that  relates  to  the 
details ;  the  essential  ideas  and  the  inspiration  of  the  decree  have  their 
appropriate  place  here  and  at  this  time  only. 

This  is  the  more  necessarv,  since  the  first  and  most  essential  condi- 
tion  of  success  in  reforms  of  this  kind  is  absolute  sincerity  of  purpose. 
With  this  sincerity  the  Government  has  examined  the  best  form  of 
an  autonomic  constitution  for  the  islands  of  Cuba  and  Puerto  Rico, 
and  it  hopes  clearly  to  demonstrate,  in  these  observations,  that  the 
intention  and  the  results  have  gone  hand  in  hand. 

It  was  proposed,  in  the  first  place,  clearly  to  establish  the  principle, 
to  develop  it  in  its  entirety,  and  to  surround  it  with  every  guaranty 
of  success,  because,  when  it  is  sought  to  intrust  the  direction  of 
affairs  to  peoples  that  have  reached  the  age  of  virility,  either  no  men- 
tion of  autonomy  should  be  made  to  them  or  it  should  be  given  to 
them  complete,  with  the  conviction  that  they  are  started  on  the  right 
road  with  the  restrictions  or  shackles  which  are  born  of  distrust  and 
suspicion.  Either  the  defense  of  nationality  is  confided  to  repression 
and  force  or  it  is  turned  over  to  a  reconciliation  of  affection  and 
tradition  with  interest,  and  this  reconciliation  is  strengthened  accord- 
ing as  it  is  developed  by  the  advantages  of  a  system  of  government 
that  teaches  and  gives  evidence  to  the  colonies  that  under  no  other 
will  it  be  possible  for  them  to  attain  a  higher  degree  of  welfare, 
security,  and  greatness. 

This  being  the  case,  it  was  a  condition  essential  to  the  attainment 
of  the  purpose  had  in  view  to  seek  for  that  principle  a  practical  form 
and  one  that  was  intelligible  to  the  people  that  had  to  be  governed 
by  it,  and  the  Government  found  this  in  the  program  of  that 
insular  party,  considerable  in  numbers,  but  still  more  important  by 
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reason  of  its  intelligence  and  perseverance,  the  i»re<lictions  of  which 
party  have,  for  twenty  years  past,  made  the  people  of  Cuba  familiar 
with  the  spirit,  the  procedure  and  the  great  importance  of  the  serious 
innovation  which  they  are  called  upon  to  introduce  into  their  {xtlitical 
and  social  life. 

It  is  asserted  by  the  foregoing  that  the  project  is  in  nowise  theoreti- 
cal, and  that  it  is  not  an  imitation  or  copy  of  other  colonial  constitu- 
tions which  have  been  justly  regarded  as  models  in  the  matter,  for 
although  the  Government  has  carefully  considered  what  those  instru- 
ments teach  it  realizes  that  the  institutions  of  peoples  which,  in  their 
history  and  their  race,  differ  so  much  from  that  of  Cuba,  cannot  take 
root  where  they  have  neither  precedent  nor  atnios])here,  nor  that 
preparation  which  is  the  outgrowth  of  education  and  belief. 

The  problem  having  been  thus  defined,  inasmuch  as  the  question 
was  to  give  an  autonomic  constitution  to  a  Spanish  territory  peopled 
by  a  Spanish  race  and  civilized  by  Europe,  there  was  no  longer  any 
doubt  as  to  the  decision  to  be  reached;  autonomy  had  to  be  developed 
according  to  the  ideas  and  the  program  which  bears  that  name  in 
the  Antilles,  without  eliminating  anything  of  its  contents,  and  especi- 
ally without  altering  its  spirit,  but  rather  by  completing  and  harmon- 
izing it  and  giving  it  greater  guaranties  of  stability,  as  should  be 
done  by  the  government  of  a  mother  country  which  feels  itself  called 
to  establish  such  a  program,  from  a  conviction  of  its  advantaires, 
from  a  desire  to  carry  peace  and  tranquillity  to  those  highly-prized 
territories,  and  from  a  consciousness  of  its  own  responsibility,  not  only 
to  the  colonies,  but  also  to  its  own  vast  interests  which  time  has  con- 
nected and  woven  together  in  the  impenetrable  net  of  years. 

Being  thus  aware  of  the  form  which  best  fitted  its  design,  the  Gov- 
ernment found  it  easy  to  distinguish  the  three  aspects  offered  by  the 
establishment  of  an  autonomic  constitution.  In  the  first  place,  the 
sacred  interests  of  the  mother  country,  which,  being  alarmed  and 
distrustful  on  account  of  the  course  pursued  by  many  of  her  sons, 
and  wounded  by  the  ingratitude  of  those  who  put  more  trust  in  the 
selfishness  of  the  speculator  than  they  do  in  brotherly  afTeotion, 
desires  above  all  thino:s  that  the  change  for  which  she  is  prepared 
should  draw  closer  and  strengthen  the  bond  of  sovereignty,  and  that 
in  the  midst  of  a  blessed  peace  the  interests  of  all  her  sons,  which  are 
not  at  variance  with  each  other,  although  they  may  be  at  times  dif- 
ferent, should  be  harmonized  and  developed  by  the  free  consent  of  all. 

Next  are  to  be  considered  the  aspirations,  the  needs,  and  the  desires 
of  our  colonial  population,  which  is  anxious  to  be  treated  like  an 
unfortunate  daughter  instead  of  being  crushed  like  an  enemy,  which 
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is  obedient  to  the  call  of  affection,  and  ready  to  rebel  like  Spaniards 
against  the  brutal  imposition  of  exterminating  force.  These  people 
expect  from  the  mother  country  a  form  in  which  their  initiative  may 
be  molded  and  a  mode  of  procedure  that  may  authorize  them  to 
manage  their  own  interests. 

And  finally,  this  vast  and  interesting  mass  of  relations  created  of 
interests  developed  in  that  long  past  which  nobody,  still  less  a  Govern- 
ment, is  at  liberty  to  disregard  or  forget,  and  whose  preservation  and 
development  involve  the  fulfillment  of  the  destiny  of  our  race  in 
America,  and  the  glory  of  the  Spanish  flag  in  lands  that  were  discov- 
ered and  civilized  by  our  ancestors. 

These  three  orders  of  ideas  find  their  answer  in  the  fundamental 
provisions  of  the  draft  submitted  to  Your  Majesty  for  approval.  To 
the  first,  that  is,  to  the  point  of  view  of  the  mother  country,  belong 
the  questions  of  sovereignty  which  have  been  confided  to  the  highest 
authorities  of  the  Spanish  nation.  The  representation  and  authority 
of  the  King,  who  is  the  nation  itself,  the  command  of  the  army  and 
navy,  the  administration  of  justice,  diplomatic  understanding  with 
America,  the  constant  and  beneficent  relations  between  the  colony  and 
the  mother  country,  the  pardoning  power  and  the  upholding  and 
defense  of  the  constitution  are  intrusted  to  the  Governor-General  as 
the  King's  representative,  and  under  the  direction  of  the  council  of 
ministers.  Nothing  that  is  essential  has  been  forgotten;  the  author- 
ity of  the  central  power  is  in  nowise  diminished  or  abated. 

The  insular  aspect  is,  in  its  turn,  developed  in  a  manner  as  full  and 
complete  as  could  be  desired  by  those  who  are  most  exacting,  in  cen- 
tral, provincial,  and  municipal  autonomy;  in  the  application  without 
reserve  or  equivocation  of  the  parliamentary  system;  in  the  powers 
of  the  insular  chambers  and  in  the  creation  of  a  responsible  govern- 
ment, at  the  head  of  which,  and  forming  the  supreme  bond  of 
nationality  as  regards  the  executive  power,  again  appears  the  Gover- 
nor-General who,  on  the  one  hand,  presides  through  responsible  min- 
isters over  the  development  of  colonial  life,  and,  on  the  other,  associ- 
ates and  connects  it  with  the  general  life  of  the  nation. 

And  that  third  aspect,  in  which  is  recapitulated  the  history  of  the 
relations  between  the  Antilles  and  the  mother  countr}',  and  within 
which  their  commerce,  their  credit,  and  their  wealth,  must  also  be 
developed,  is  defined  in  a  series  of  provisions  of  fi  permanent  charac- 
ter, which  connects  the  two  executive  powers  —  the  insular  and 'the 
national,  and  at  times,  their  chambers  —  in  such  a  manner  that  at 
every  moment  they  lend  each  other  mutual  aid,  and  assist  each  other 
in  developing  the  common  interests. 
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And  all  this  mani/fld  and  c-om;>Le-X.  ihouirri  not  cornvlioatevl.  sr^tem 
is  sanctioned  and  ren«^:eivd  nractical  bv  a  series  of  iriuniu;:es  o:  ass>o- 
ciations  of  constant  undersiandmgs  and  public  discussions  »Iuoh  will 
absolutely  prevent,  so  far  as  it  is  allowable  for  man  to  piwlict  that 
which  is  to  come,  unyielding  dilemmas,  insurmountable  dir'.ouliit^ 
and  collisions  between  the  coionies  and  the  mother  countrv. 

m 

This  is  a  point  of  so  great  im]H^rtanie  that  the  Government  woxdd 
certainly  have  suliordinated  all  other  ijuesiions  to  it  if  such  sulvnli- 
nation  had  been  necessarv,  which  it  cannot  be  nor  is  then.*  anv  rea* 
son  to  fear  it,  since  the  bases  of  the  new  regime  are  establisheil  ujnm 
harmony  of  interests,  scrupulous  respect  for  the  rights  of  others,  and 
the  desire  in  the  mother  country  unremittingly  to  aid  the  development, 
prosperity,  and  peaceful  aggrandizement  of  her  beautiful  Antilles, 
which  desire  the  Government  does  not  doubt  will  be  fullv  shared 
there. 

This  does  not  mean  that  no  questions  will  arise  in  which  the  two 
spheres  of  action  will  be  confounded,  and  that  there  will  be  no  loiriti- 
mate  doubts  as  to  which  is  the  predominant  interest  in  them,  or  that 
there  will  not  be,  after  the  doubts,  more  or  less  of  passionate  discussion. 
In  no  colony  enjoying  autonomy  has  this  failed  to  hapi^en ;  in  none 
has  the  case  arisen  in  which  the  central  Government  was  alwavs  am! 
systematically  in  accord  with  the  acts  of  the  colonial  government. 
Long  is  the  list  of  the  legislative  enactments  of  Canada  wiiich  have 
been  vetoed  by  the  British  Government,  and  curious  and  exceedingly 
interesting  is  the  list  of  judicial  decisions  which  have  defined  the 
diverse  jurisdictions  of  their  local  assemblies,  either  among  them- 
selves or  with  their  Governors.  This  has  been  the  case  notwithstand- 
ing the  fact  that  the  great  decentralization,  the  antecedents  of 
Canadian  history,  and  freedom  of  trade  greatly  simplify  the  relations 
between  the  two  countries. 

The  excellence  of  the  system,  however,  lies  in  the  fact  that  when 
such  cases  arise,  and  especially  when  they  are  frequent,  the  balance  of 
power  both  within  the  colonial  constitution  and  in  the  relations  of 
the  colony  to  the  mother  coimtry  is  such  that  a  remedy  is  always  to 
be  had,  that  a  basis  of  understanding  is  never  lacking,  and  that  a 
common  ground  is  always  to  be  found  on  which  interests  are  either 
harmonized  or  their  antagonism  is  settled  or  the  will  of  the  people 
bowTS  to  the  decision  of  the  courts. 

If,  therefore,  the  rights  which  are  recognized  by  the  constitution  as 
belonging  to  the  citizens  are  violated  or  their  interests  are  disregarded 
by  the  town  boards  and  deputations  which  are,  in  their  turn,  within 
the  system,  entirely  autonomous,  the  courts  of  justice  will  defend  and 
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uphold  them;  if  corporations  go  beyond  their  powers,  or  if,  on  the 
other  hand,  the  executive  power  undertakes  to  impair  what  the  con- 
stitution  of  the  kingdom  or  the  provisions  of  this  decree  declare  to  be 
powers  belonging  to  the  town  boards  or  the  provincial  corporationSy 
the  accused  party  has  the  right  to  appeal  to  the  courts  of  the  island, 
and  as  a  last  resort  to  the  Supreme  Court,  whose  duty  it  will  be  to 
settle  disputes  of  jurisdiction  between  the  Governor-General  and  the 
colonial  parliament,  whoevier  may  have  given  rise  to  such  disputes; 
both  will  have  the  same  rights  to  complain  and  to  seek  legal  redress 
for  their  wrongs. 

Thus,  whatever  difficulties  may  arise  from  the  establishment  of  a 
system,  or  be  the  outgrowth  of  its  exercise,  will  be  decided  by  the 
courts,  which  have  been,  since  ancient  Rome  down  to  modem  Eng- 
land, the  most  progressive  source  of  right,  and  which  have  afforded 
the  most  flexible  procedure  for  the  harmonization  of  the  growing 
demands  of  real  life  and  the  slow  process  of  legislation. 

Thus  the  autonomic  constitution  which  the  Government  proposes 
for  the  islands  of  Cuba  and  Puerto  Rico  is  not  exotic  or  copied,  nor  is 
it  an  imitation.  It  is  an  organization  sui  generis,  conceived  and 
upheld  by  the  natives  of  the  Spanish  Antilles,  gladly  inscribed  by  the 
liberal  party  in  their  program  in  order  that  the  nation  might  know 
what  it  had  to  expect  from  that  party  when  it  should  come  into  power, 
and  characterized  by  a  feature  wliich  no  colonial  regime  has  thus 
far  presented,  viz. :  that  the  Antilles  can  be  wholly  autonomous,  in  the 
fullest  sense  of  the  word,  and  at  the  same  time  have  their  representa- 
tives and  form  a  part  of  the  national  parliament. 

So  that,  while  the  representatives  of  the  insular  people  direct  from 
their  local  chambers  the  special  interests  of  their  country,  others 
elected  by  the  same  people  aid  and  co-operate  in  the  Cortes  in  the 
making  of  those  laws  in  whose  mould  are  formed  and  unified  the 
different  elements  of  Spanish  nationality.  And  this  is  not  a  small  or 
paltry  advantage;  still  less  does  it  furnish  ground  for  surprise,  as 
some  might,  perhaps,  think,  because  this  present  of  the  deputies  from 
the  Antilles  in  the  Cortes  is  a  close  bond  of  the  nationality  which  is 
raised  above  all  the  unities  which  live  in  its  bosom,  now  sought  as 
one  of  the  greatest  political  steps  in  advance  of  our  day  by  the 
autonomous  English  colonies,  which  are  anxious  to  take  part  in  an 
imperial  parliament  in  the  supreme  function  of  legislators  and  direct- 
ors of  the  great  British  Empire. 

This  form,  therefore,  which  is  characteristic  of  the  system  now 
adopted  by  Spain,  while  it  gives  it  its  own  meaning,  signifies,  if  not  a 
step  in  advance,  such  as  those  engendered  by  the  present  time,  an 
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advantage  which  circumstances  oifer  us  as  a  just  compensation  for  the 
immense  disasters  which  our  colonial  history  recounts. 

The  Government  frankly  acknowledges  that  for  the  success  of  its 
work  public  discussion  in  Parliament  would  have  been  better,  to- 
gether with  the  analysis  of  public  opinion  in  the  press,  on  the  lectute 
platform,  and  in  books;  but  it  is  not  its  fault,  as  it  was  not  that  of 
the  previous  Government,  if  the  pressure  of  circumstances  compels 
it  to  do  without  this  precious  guaranty.  Yet  if  the  party  which  now 
serves  the  interests  of  the  Crown  and  the  country  in  the  Government 
did  not  hesitate  a  moment  to  approve,  in  its  day,  the  initiative  taken 
by  the  conservative  party,  or  in  voting  for  the  appropriation  which 
it  asked  from  the  Cortes,  it  has  a  right,  now  that  the  weight  of  circum- 
stances is  still  heavier  than  it  was  then,  to  hope  that  public  opinion 
will  approve  to-day  the  course  pursued  by  it,  and  that  the  Cortes  will 
do  so  to-morrow. 

For  this  reason  it  does  not  hesitate  to  face  the  responsibility,  and 
it  intends  to  put  into  immediate  action  and  practice  the  solutions 
which  are  implied  in  the  present  decree  with  the  same  sincerity  with 
which  it  has  prepared  it,  thus  removing  the  suspicion  of  any  indecision 
in  its  course  or  of  reservations  in  its  promises.  If  the  regime  shall  be 
found  wanting  in  practice  for  lack  of  good  faith  in  anybody  it  will 
never  be  —  and  we  are  proud  to  proclaim  this  —  the  fault  of  the 
men  who  are  actuated  above  all  things  by  the  noble  desire  to  pacify 
their  country. 

The  Government  thinks  that  it  has  thus  said  everything  necessaiy 
to  make  known  the  genesis,  the  inspiration,  and  the  character  of  the 
plan  which,  establishing  in  Cuba  and  Puerto  Eico  an  autonomic 
regime,  it  now  submits  to  Your  Majesty. 

To  those  who  are  familiar  with  the  constitution  of  the  Monarchy, 
the  plan  will  certainly  not  present  any  great  difficulties,  for  the 
Government  has,  as  far  as  possible,  taken  for  its  guide  the  organic 
system  of  that  instrument,  the  division  of  its  titles,  and  even  its 
wording.  The  modifications  of  the  constitutional  articles  are  accessory 
and  circumstantial;  the  additions  respond  to  its  specialty  and  seek  to 
secure  the  efficiency  of  its  provisions  and  the  facility  of  their 
execution. 

Doubtless  something  will  remain  to  be  done,  and  some  reforms 
will  be  needed ;  this  will  be  shown  simultaneously  by  the  defense  of  its 
provisions  and  the  criticisms  made  thereon,  and  gradually  the  good 
grounds  upon  which  both  are  based  will  be  ascertained;  this  will 
render  it  possible  to  incorporate  what  is  good  in  the  plan  and  to 
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reject  what  does  not  harmonize  with  its  fundamental  ideas  when  the 
time  comes  for  it  to  receive  the  sanction  of  the  Cortes. 

Let  it  be  understood,  nevertheless,  that  the  Government  will  not 
eliminate  from  it,  nor  will  it  consent  that  anything  be  eliminated  that 
goes  to  form  colonial  liberties,  guaranties,  and  privileges,  because  be- 
ing prepared  to  complete  its  work  or  to  throw  light  upon  doubts,  it 
does  not  intend  that  when  it  presents  its  plan  for  parliamentary  sanc- 
tion the  concessions  made  shall  suffer  any  impairment,  nor  can  it  con- 
sent to  do  so  if  it  has  a  majority  in  the  chambers. 

But  though  all  that  the  Government  considers  necessary  to  explain 
in  the  general  lines  of  the  decree  has  been  set  forth  in  the  foregoing, 
it  still  deems  it  indispensable,  for  reasons  which  will  readily  be  under- 
stood, to  fix  the  sense  of  the  articles  which  refer  to  autonomy  with 
regard  to  the  tariff,  and  which  refer  to  the  debt  which  burdens  the 
Cuban  treasury. 

The  export  trade  from  the  Peninsula  to  Cuba,  which  amounts  to 
about  $30,000,000  per  annum,  and  which,  moreover,  furnishes  ground 
for  important  combinations  for  navigation  on  the  high  seas,  has  hith- 
erto been  subjected  to  an  exceptional  regime  which  is  absolutely 
incompatible  with  the  principle  of  colonial  autonomy. 

This  implies  the  power  to  regulate  the  conditions  of  its  import  and 
export  trade  and  to  have  free  control  of  its  custom-houses.  To 
refuse  these  privileges  to  Cuba  or  Puerto  Rico  would  be  tantamount 
to  nullifying  the  value  of  the  principles  laid  down;  to  endeavor  to 
defeat  their  object  would  be  incompatible  with  the  dignity  of  the 
nation.  What  it  behooves  the  Government  to  do,  after  recognizing 
the  principle  in  its  entirety,  is  to  endeavor  to  cause  the  transition  to 
take  place  without  violence  or  injury  to  the  interests  which  have 
been  developed  under  the  old  system,  and  for  this  purpose  to  pave 
the  way  to  an  understanding  with  the  governments  of  the  Antilles. 

The  most  earnest  advocates  of  autonomy  have  never  denied  the 
willingness  of  those  countries  to  recognize,  in  behalf  of  genuinely 
national  industry  and  commerce,  a  margin  that  should  secure  that 

market  to  them. 

This  assurance  has  always  been  given  by  their  representatives  in  the 
Cortes,  and  is  still  given  by  their  representatives  in  the  Cortes,  and  is 
still  given  by  all  parties  in  the  island  of  Cuba,  according  to  statements 
which  the  Government  considers  irrecusable.  Complaints  arose,  not 
from  the  oxistcnoo  of  discriminating  duties,  but  from  the  fact  that 
those  duties  were  too  high,  and  that  this  prevented  the  Antilles  from 
securing  the  markets  which  they  needed  for  their  rich  and  abundant 
productions,  and  from  the  lack  of  reciprocity.  Thus,  as  no  insur- 
mountable difficulties  exist,  there  is  ground  for  saying  that  an  under- 
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alter  tre  *r?etr::ril  'ii>e*  -'-f  :r.T»  tx^^r.v^'w  tv\<v*^**>  V'^x^w^",  S^v<";^\  j^^\n( 
the  Ari-II-e*-  There  will  cout^Ioss^  K*  s^^v/4^  \l  -^vv/,:.t'^  u^  *»v  ^An^\^\n- 
ize«l,  r.r  it  will  W  cecessunr  to  settle  the  5:*eY.tj*W  x?,tTor^M\vN\^  <^\Ssmw- 
panyirrg  anj  ch^rre  of  the  meivar.ti'.e  ivirinv:  st  xxT.!  W  ^><svNN^n  tx^ 
combine  boib  tar:?s  in  some  war:  but  neither  atN*  Ihe  uUx^n^><>i  \\t 
Cnlja  opposed  to  thf-?e  of  the  Peninsula,  nor  i*  \t  to  ^^n^x^^\o'*  n>l»^\>^^t 
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If,  then,  the  insular  government  were  alriNuK  e?itrtbh>l\oiU  H^\^  \t 
with  it  it  had  been  possible  to  agree  u{Hm  a  9ystom  of  inoivtnMtIo  t^'U 
tions,  this  question  would  not  have  assununl  jm^jM^rtion*  \\\\\\A\  \\  AiSi^ 
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ing  this,  the  Government  has  thought  th«t,  in  onlor  to  \\\\M  wlunn,  (I 
was  proper  for  it  to  anticipate  events,  and  thut  ittnlond  of  lo«u»nK  ^'*«* 
settlement  of  the  question  to  the  natural  working  \\(  \\\%y  nrx^  ouitnlitu 
tion,  it  was  proper  to  fix  without  further  delay  the  lm»«o<  of  nur  fiiluit* 
mercantile  relations.     In  doing  this  and  wilh  a  >te\\  lo  loiuDMn^  nil 
cause  of  distrust,  it  has  gone  so  far  as  to  (Ix  a  nuixiinuiu  fur  (ho  tlurttr 
ential  duties  that  are  to  be  obtained  by  peninNiilnr  |{o<mU,  iiITimHi}),  hm 
was  right  and  just,  the  same  rat<*H  to  InHulnr  priHluriiunn 

The  basis  of  the  understanding  having  heon  \\\tn\  unil  flt)(t)Miiiht>i|, 
the  principle  of  autonomy  having  hern  Kunnuiti'iMl,  (hi)  iu|ii<)li)v  nf 
powers  haying  been  established  in  nn  tnM|Ui'H(i(iniihhi  nnnintir  in  Ihn 
procedure  that  is  to  be  observed,  nnd  th<«  Hpinl  Mhich  Ht-hiuttri  Miohh 
islanders  being  known,  the  nr'^rotiiHiftn  wjII  hd  t*itPV  nnd  lU  icniilU  wdl 
be  advantageous  to  both  parti^H. 

As  to  the  debt  which  burdiTif  Ww  ('u\u\u  lirMi-mv,  rilhri  i\nt'i\\i  hf 
owing  to  the  guarantee  wliirh  it  hnx  j/i\«'n  to  IhnI  of  lh»«  I'MMMndH, 
and  which  the  latter  iK'ars  Hn;do^ori«)v.  thi-  |ii.-hir  of  dividm^  )l  m  nn 
equitable  manner  whf^n  thi'  t#Tfnirinfion  of  lh*«  wnr  hIkiM  niuiir  It 
possible  to  fix  its  definitive  flrriotjnt  iv  not  lo  he  douMr/l  tni  h  inhittf-ftf 
This  debt,  let  us  }]<'»;»<*,  in  ill  not  h**  ?•**  ttttnfnnu:*  m««  \it  mm»'/«hJ  Io  hu 
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insupportable  burden  upon  the  energy  of  the  nation,  nor  is  the 
nation  so  lacking  in  resources  that  it  needs  to  feel  alarm  at  the  pros- 
pect before  it.  A  country  which  during  the  past  few  months  has 
given  such  strong  evidence  of  virility  and  social  discipline;  a  territory 
like  that  of  Cuba,  wliich,  even  in  the  midst  of  its  political  convulsions 
and  of  war  scarcely  interrupted  for  thirty  years,  has  produced  so 
great  wealth  by  cultivating  only  a  small  part  of  its  fertile  soil,  and 
which  has  done  this  by  its  own  strength  alone,  with  few  institutions 
of  credit,  struggling  against  sugar  on  which  a  bounty  is  paid,  the 
American  market  being  closed  to  its  manufactured  tobacco,  and  at 
the  same  time  changing  slave  labor  into  free  labor,  may  calmly  con- 
template the  payment  of  its  obligations  and  inspire  its  creditors  with 
confidence. 

Consequently,  in  the  opinion  of  the  Government,  it  is  important  to 
think  from  this  time  forward  of  the  manner  in  which  the  debt  is  to 
be  paid,  rather  than  of  its  division,  applying  the  economic  methods  of 
our  day  to  the  great  wealth  which  the  soil  of  Cuba  secures  to  agricul- 
turists and  which  the  bowels  of  the  earth  secure  to  miners,  and  taking 
advantage  of  the  extraordinary  facilities  offered  to  the  commerce  of  the 
world  by  the  insular  form  and  the  geographical  situation  of  what  has 
rightly  been  called  the  "Pearl  of  the  Antilles." 

If  no  legislation  can  yet  be  enacted  concerning  these  things,  it  is 
proper  to  bear  them  in  mind  very  carefully  and  to  pay  much  attention 
to  them,  since  it  has  occurred  to  others  who  certainly  cannot  be 
charged  with  being  visionary  or  forming  illusions  —  it  has  occurred 
to  them,  I  say,  to  take  advantage  of  this  great  germ  of  wealth,  not, 
indeed,  for  the  benefit  of  Spain  or  to  uphold  her  sovereignty;  when 
they  do  this,  it  would  be  fooling  not  to  follow  their  example  and  not 
to  convert  into  a  redemption  of  the  past  and  a  guaranty  of  the  future 
what  has  perhaps  been  an  incentive  to  war  and  the  origin  in  a  great 
measure  of  the  evils  which  we  are  now  so  eagerly  seeking  to  remedy. 

Basing  its  action  on  these  considerations,  the  Government  has  the 
honor  to  submit  the  inclosed  draft  of  a  decree  to  Your  Majesty  for 
approval. 

Madrid,  November  25,  1897. 

PRAXEDES  MATEO  SAGASTA. 
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ROYAL  DECREE, 

Upon  the  proposition  of  my  IVimo  MiniMor,  «nd  with  tho  o<inou!^ 
rence  of  the  Council  of  Ministers  in  tho  numo  of  mv  aufrnst  8on» 
King  Alfonso  XIII,  and  as  Queen  Regent  of  the  Kingtlotn,  I  hereby 
decree  as  follows : 

TITLE  I* 

governmekt  and  administration  of  the  isi.anhs  uf  cl  ha  \ni> 

Puerto  Rico. 

Article  1.  The  islands  of  Cuha  and  Puerto  Rico  shnll  lioronfter  he 
governed  and  administered  in  conformity  with  the  ft>l lowing 
provisions: 

Art.  2.  Each  island  shall  be  governed  by  an  inpular  parliiuncnt, 
consisting  of  two  chambers,  and  by  the  Qovernor-(^onerul.  re|)rrHont- 
ing  the  mother  country,  who  shall  exercise  supreme  authority. 

TITLE  IL 

Thr  Insular  Ciiambkks. 

Article  3.  The  insular  chamberw,  together  with  the  (Governor- 
General,  shall  have  power  to  legislate  concerning  colonial  nlTnirH  in  the 
manner  and  on  the  terms  provided  by  law. 

Art.  4.  Insular  representation  shall  consist  of  two  bodiow  of  erjtml 
powers,  which  shall  be  known  as  chamber  of  reprenentative^  anrl 
council  of  administration. 

*  ExpiJiNATORV  NOTE. —  To  facilitate  the  underHtanding  of  thifi  tlprrppf  and 
to  avoid  confusion  as  to  the  legal  value  of  the  termff  employed  therein,  ih« 
following  definitions  are  to  be  observed: 

Central  Executive  Power  The  King  with  his  (Vmnfil  of  Minis- 
ters, 

The  Spanish  Parliament  The  Cortes  with  the  King. 

The  Spanish  Chambers The  Congress  and  the  S^nste. 

The  Central  GoTemment The  Council  of  Ministers  of  f  he  King- 
dom* 

The  Colonial  Parliament The  two  Chamiiers  with  !»»#•  f;otef- 

nor-^ieneral. 

The  Colonial  Cliarabcrs The  Cormcil   of   ildminisf  rsf  ion   and 

the  Chamber  of  K^pre'^nffltivM. 

Colonial  LegislatiTc  Assemblies The  Council   of   Afiwwi^irnVwn   sml 

the  Cham^jer  of  K#'pTe«fTifflflv*»s. 

GoFerBorOBermI  ib  Council   The  Oovemor  O^rteTsI  wifh  the  Pefte- 

fanes  of  his  (  sMn^t. 

Instructions  of  the  Got ^morOeneral .. .  Those  which   he   mst   hnvp   reoeltH 

whew  named  for  his  ofR/e. 

Statute   Colonial    me*<nr^     of    a    leglslsf h e 

(•hars^^r. 

Colonial   9^atstes    Colonial  Ij^sn^^'^f'um. 

LegislatioB  or  G«aerml  lAwn Legislation  m  ^sws  of  f  h^  K  iti^t)ntii 
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TITLE  IIL 
Council  of  Administbation. 

Article  5.  The  council  shall  be  composed  of  thirty-five  members,  of 
whom  eighteen  shall  be  elected  in  the  maimer  directed  by  the  electoral 
law  and  seventeen  shall  be  designated  by  the  Governor-General  acting 
for  the  Crown^  from  among  such  persons  as  have  the  qualifications 
specified  in  the  following  articles: 

Art.  6.  To  be  entitled  to  sit  in  the  council  of  administration  it  is 
necessary  to  be  a  Spanish  subject;  to  have  attained  the  age  of  thirty- 
five  years;  to  have  been  born  in  the  island,  or  to  have  had  four  years' 
constant  residence  therein;  not  to  be  subject  to  any  pending  criminal 
prosecution;  to  be  in  the  full  enjoyment  of  his  political  rights;  to  have 
his  i)roperty  free  from  attachment;  to  have  had  for  two  or  more  years 
previous  an  annual  income  of  four  thousand  dollars;  to  have  no  inter- 
est in  any  contract  with  eitlier  the  insular  or  the  home  Government. 

The  shareholders  of  a  stock  company  shall  not  be  considered  as 
Government  contractors,  even  if  the  company  has  a  contract  with  the 
Government. 

Art.  7.  Persons  are  also  qualified  to  serve  as  councilors  who,  besides 
the  above-stated  requirements,  have  any  of  the  following  qualifications: 

1.  To  be  or  to  have  been  a  senator  of  the  Kingdom,  or  to  possess 
the  requirements  for  being  a  senator,  in  conformity  with  Article  III 
of  the  Constitution. 

2.  To  have  held  for  a  period  of  two  years  any  of  the  following  ofiUces: 
President,  or  prosecuting  attorney  of  the  pretorian  court  of  Havana; 
rector  of  the  T^niversity  of  Havana;  councilor  of  administration  in  the 
council  formerly  tlms  designated;  president  of  the  Havana  Chamber 
of  Commerce;  president  of  the  Economic  Society  of  Friends  of  the 
Country;  president  of  the  Sugar  Planters'  Association;  president  of 
the  Tobacco  Manufacturers'  Union;  president  of  the  Merchants, 
Tradesmens,  and  Agriculturists'  League;  dean  of  the  bar  of  Havana; 
mayor  of  Havana;  president  of  the  provincial  assembly  of  Havana 
during  two  terms  or  of  any  provincial  assembly  during  three  terms; 
dean  of  either  of  the  chapters  of  the  two  cathedrals. 

3.  Likewise  may  be  elected  or  appointed  as  council  or  any  property- 
owner  from  among  the  fifty  taxpayers  paying  the  highest  taxes,  either 
on  real  estate  or  on  industries,  commerce,  arts,  and  the  professions. 

Art.  8.  The  councilors  appointed  by  the  Crown  shall  be  appointed 
by  special  decrees,  stating  the  qualification  entitling  the  appointee 
to  serve  as  councilor. 


The  Autonomical  Constitctiox.  575 

Councilors  thus  appointed  shall  hold  oflBce  for  life. 

One-half  the  number  of  elective  councilors  shall  be  elected  every 
five  years,  and  the  whole  number  shall  be  elected  whenever  the  council 
of  administration  shall  be  dissolved  by  the  Governor-General. 

Art.  9.  The  qualifications  required  in  order  to  be  appointed  or 
elected  councilor  of  administration  may  be  changed  by  a  national  law^ 
at  the  request  or  upon  the  proposition  of  the  insular  chambers. 

Art.  10.  No  councilor  shall,  during  the  session  of  the  council, 
accept  any  civil  office,  promotion  (unless  it  be  strictly  by  seniority), 
title,  or  decoration;  but  any  councilor  may  be  appointed  by  either  the 
local  or  the  home  government  to  any  commission  within  his  own 
profession  or  category,  whenever  the  public  service  shall  require  it. 

The  secretaries  of  the  insular  government  shall  be  excepted  from 
the  foregoing  rule. 

TITLE  IV. 

The  Chamber  of  Reprbsen^tatives. 

Article  11.  The  chamber  of  representatives  shall  be  composed  of 
members  named  by  the  electoral  boards  in  the  manner  prescribed  by 
law  and  in  the  proportion  of  one  for  every  twenty-five  thousand  in- 
habitants. 

Art.  12.  To  be  elected  as  representative  the  candidate  must  have 
the  following  requirements :  To  be  a  Spanish  citizen,  to  be  a  layman, 
to  have  attained  his  majority,  to  be  in  full  enjoyment  of  civil  rights, 
to  have  been  bom  in  the  island  or  to  have  had  four  years'  constant 
residence  therein,  and  not  to  be  subject  to  any  pending  criminal 
prosecution. 

Art.  13.  Representatives  shall  be  elected  every  five  years,  and  any 
representative  may  be  re-elected  any  number  of  times. 

The  insular  chamber  shall  determine  what  classes  of  offices  are  in- 
compatible with  the  office  of  representative,  as  well  as  the  cases  gov- 
erning re-election. 

Art.  14.  Any  representative  upon  whom  either  the  local  or  home 
government  shall  confer  a  pension,  or  any  employment,  promotion 
(unless  it  be  by  strict  seniority),  paid  commission,  title,  or  decoration, 
shall  cease  to  be  such  without  necessity  of  any  declaration  to  that 
effect,  unless  he  shall  within  fifteen  days  of  his  appointment  notify  the 
chamber  of  his  having  declined  the  favor. 

The  provisions  of  the  preceding  paragraph  shall  not  include  the 
representatives  who  shall  be  appointed  members  of  the  cabinet. 
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TITLE  V. 

Proceedings  op  the  Insular  Chambers  and  Their  Relations 

TO  Each  Other. 

Article  15.  The  chambers  will  meet  every  year.  The  King,  the 
(lOvernor-CJeneral  acting  in  his  name,  shall  convene,  suspend,  and 
adjourn  the  sebisions  and  dissolve  the  chamber  of  representatives  and 
the  council  of  administration,  either  separately  or  simultaneously, 
under  the  obligation  to  call  them  together  again  or  renew  them 
within  three  months. 

Art.  1().  Eacli  of  the  two  legislative  bodies  shall  determine  the 
rules  of  their  proceedings  and  shall  be  the  judges  of  the  qualifications 
of  their  respective  members  and  the  legality  of  their  election. 

ITntil  the  chaml)er  and  the  council  shall  pass  their  own  rules,  they 
shall  be  governed  by  the  rules  of  the  national  house  of  representatives 
and  of  the  senate,  respectively. 

Art.  17.  Each  chamber  shall  choo^^e  its  president,  vice-president, 

and  secretaries. 

Art.  18.  Neither  chamber  shall  sit  unless  the  other  be  sitting  also, 
ex(?ept  when  the  council  exercises  judicial  functions. 

Art.  19.  The  two  insular  chambers  shall  not  deliberate  together 
nor  in  the  presence  of  the  (Tovernor-General. 

The  sessions  shall  be  public,  but  either  chamber  may  hold  secret 
sessions  whenever  business  of  a  private  nature  shall  require  it. 

Art.  20.  To  the  Governor-General,  through  his  secretaries,  as  weD 
as  to  either  of  the  two  chambers,  belongs  the  power  to  initiate  and 
propose  colonial  statutes. 

Art.  21.  All  colonial  statutes  in  regard  to  taxes  and  the  public 
credit  shall  originate  in  the  chamber  of  representatives. 

Art.  22.  Resolutions  may  be  passed  by  either  chamber  by  a  plural- 
ity of  votes;  but  in  order  to  pass  a  measure  of  a  legislative  character 
a  majority  of  all  the  members  constituting  the  body  must  be  present. 
Nevertheless,  one-third  of  the  members  shall  constitute  a  quorum  for 
deliberation. 

Art.  23.  Xo  resolution  or  law  shall  be  considered  passed  by  the 
insular  parliament  unless  it  has  had  the  concurrence  of  the  chamber 
of  representatives  and  the  council  of  administration. 

Art.  24.  Everv  colonial  statute,  as  soon  as  it  has  been  approved  in 
the  form  prescribed  in  the  preceding  article,  shall  be  presented  to  the 
Governor-General  bv  the  officers  of  both  chambers  for  his  sanction 
and  proclamation  of  the  same. 
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Art  25.  Members  of  the  council  and  the  chamber  of  ri3|iiviH}Ut4' 
tives  shall  haye  inunnnity  for  any  speech  or  vote  ia  either  i^iiituhur. 

Art.  26.  No  councilor  of  administration  shall  be  iiuiii-t^U  or  ar- 
rested withont  a  previous  resolution  of  the  council  UultsM  h^  tohiiti 
be  found  in  Haganti  or  the  council  shall  not  be  m  iKsbbioiii  hui  ih 
every  case  notice  shall  be  given  to  that  body  as  itooii  an  |>OBQiljlts2  iUi%i 
it  may  determine  what  should  be  done.  Nor  nlmll  iUt  ruiiiiibnuin- 
tives  be  indicted  or  arrested  during  the  s^rHHiorm  withoiU  Wm  (li^iutio 
aion  of  the  chamber  unless  they  are  found  in  Ha^anti,  but  in  tKu  Ub). 
case,  or  in  case  of  indictment  or  arrest  when  tho  dmiith^r  in  luit  oH- 
tingy  notice  shall  be  given  as  soon  as  poKMihU;  to  i\m  iAxauxSmi  hf  Mtfi- 
resentatives  for  its  information  and  action.  All  fithf4un\iuji^  n^^Htai 
councilors  and  representatives  shall  Iks  brou^fht  Mhft  this  \ti t:\4tHim 
court  at  Havana  in  the  cases  and  manni;r  th^l  ith4ll  \ft  ifttiii4ii\,ti(i  K^ 
colonial  statutes. 

Art  27.  The  guarantees  establiAh/'^l  jfj  th^r  fht^^tfh^ihn  w:/-i;/»o  cl»^l| 
not  apply  to  a  councilor  or  rffprf^^ffTi^hU^^  ^Uh  feh^ll  hUhe^.\f  h(\th)l' 
that  he  is  the  author  of  any  arti^^ilfr,  l/x/V,  ft^a.^^hl^i.  or  f/rthh,f}  ^^Hi- 
ter  wher&tn  mili^iarT  »ifi.-.y>R  U  inrr.ryyt  of  vf,^h\(M.  m  f)^h  hf/f^^hh^- 
Genera!  i«  :n*r:l*:i^*i  xrA  rr.A../'r.<f-t'!^  6?  ^Afy»t;-iil  *«'y»^;^^. ;/»'.>/  r4  k^f*^>UJ\ 

until  o^ri'^Twi-ift  prnT..:<*ri^  r^y  n:*.A  4/it  ''**^  //'♦»>  IX  U-'//;  ^k;^  ri^',nii  hr^ 
coBacirTrtina  -ciii  -lu*  jr.v*    v'v.<m\   ^fut^oUAit  'ah  .v.v."a»a.v^^/    v,^   -^^ 

will  M\iu\    1«  ~':i>ft    V  ':ii»    V\»nii':;      VW*ili«-   o*    lU  )yi;f#»'.ii»/(     >7     .».i    '.?..«,*» 

Eiimrttnn.  ii  ni*'ifr*   ti^»   mum  \r\*'>':' mifn    iv   f'.*.-.-.!!    I'H.    **    ►.    |/'» 
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uphold  them;  if  corporations  go  beyond  their  powers,  or  if,  on  the 
other  hand,  the  executive  power  undertakes  to  impair  what  the  con- 
stitution of  the  kingdom  or  the  provisions  of  this  decree  declare  to  be 
powers  belonging  to  the  town  boards  or  the  provincial  corporations^ 
the  accused  party  has  the  right  to  appeal  to  the  courts  of  the  island, 
and  as  a  last  resort  to  the  Supreme  Court,  whose  duty  it  will  be  to 
settle  disputes  of  jurisdiction  between  the  Governor-General  and  the 
colonial  parliament,  whoevier  may  have  given  rise  to  such  disputes; 
both  will  liave  the  same  rights  to  complain  and  to  seek  legal  redress 
for  their  wrongs. 

Thus,  whatever  difficulties  may  arise  from  the  establishment  of  a 
system,  or  be  the  outgrowth  of  its  exercise,  will  be  decided  by  the 
courts,  which  have  been,  since  ancient  Home  down  to  modern  Eng- 
land, the  most  progressive  source  of  right,  and  which  have  afforded 
the  most  flexible  procedure  for  the  harmonization  of  the  growing 
demands  of  real  life  and  the  slow  process  of  legislation. 

Thus  the  autonomic  constitution  which  the  Government  proposes 
for  the  islands  of  Cuba  and  Puerto  Kico  is  not  exotic  or  copied,  nor  is 
it  an  imitation.  It  is  an  organization  sui  generis,  conceived  and 
upheld  by  the  natives  of  the  Spanish  Antilles,  gladly  inscribed  by  the 
liberal  party  in  their  j)rogram  in  order  that  the  nation  might  know 
what  it  had  to  expect  from  that  party  when  it  should  come  into  power, 
and  characterized  by  a  feature  which  no  colonial  regime  has  thus 
far  presented,  viz.:  that  the  Antilles  can  be  wholly  autonomous,  in  the 
fullest  sense  of  the  word,  and  at  the  same  time  have  their  representa- 
tives and  form  a  part  of  the  national  parliament. 

So  that,  while  the  representatives  of  the  insular  people  direct  from 
their  local  chambers  the  special  interests  of  their  country,  others 
elected  by  the  same  people  aid  and  co-operate  in  the  Cortes  in  the 
making  of  those  laws  in  whose  mould  are  formed  and  unified  the 
different  elements  of  Spanish  nationality.  And  this  is  not  a  small  or 
paltry  advantage;  still  loss  does  it  furnish  ground  for  surprise,  as 
some  might,  perhaps,  think,  because  this  present  of  the  deputies  from 
the  Antilles  in  the  Cortes  is  a  closfc  bond  of  the  nationality  which  is 
raised  above  all  the  unities  which  live  in  its  bosom,  now  sought  as 
one  of  the  greatest  political  steps  in  advance  of  our  day  by  the 
autonomous  English  colonies,  which  are  anxious  to  take  part  in  an 
imperial  parliament  in  the  supreme  function  of  legislators  and  direct- 
ors of  the  great  British  Empire. 

This  form,  therefore,  which  is  characteristic  of  the  system  now 
adopted  by  Spain,  while  it  gives  it  its  own  meaning,  signifies,  if  not  a 
step  in  advance,  such  as  those  engendered  by  the  present  time,  an 


ExPosiTiox  OF  Autonomy.  569 

advantage  which  circumstances  offer  us  as  a  just  compensation  for  the 
immense  disasters  which  our  colonial  histor)'  recounts. 

The  Government  frankly  acknowledges  that  for  the  success  of  its 
work  public  discussion  in  Parliament  would  have  been  better,  to- 
gether with  the  analysis  of  public  opinion  in  the  press,  on  the  lectute 
platform,  and  in  books;  but  it  is  not  its  fault,  as  it  was  not  that  of 
the  previous  Government,  if  the  pressure  of  circumstances  compels 
it  to  do  without  this  precious  guaranty.  Yet  if  the  party  which  now 
serves  the  interests  of  the  Crown  and  the  country  in  the  Government 
did  not  hesitate  a  moment  to  approve,  in  its  day,  the  initiative  taken 
by  the  conservative  party,  or  in  voting  for  the  appropriation  which 
it  asked  from  the  Cortes,  it  has  a  right,  now  that  the  weight  of  circum- 
stances is  still  heavier  than  it  was  then,  to  hope  that  public  opinion 
will  approve  to-day  the  course  pursued  by  it,  and  that  the  Cortes  will 
do  BO  to-morrow. 

For  this  reason  it  does  not  hesitate  to  face  the  responsibility,  and 
it  intends  to  put  into  immediate  action  and  practice  the  solutions 
which  are  implied  in  the  present  decree  with  tlie  same  sincerity  with 
which  it  has  prepared  it,  thus  removing  the  suspicion  of  any  indecision 
in  its  course  or  of  reservations  in  its  promises.  If  the  regime  shall  be 
found  wanting  in  practice  for  lack  of  good  faith  in  anybody  it  will 
never  be  —  and  we  are  proud  to  proclaim  this  —  the  fault  of  the 
men  who  are  actuated  above  all  things  by  the  noble  desire  to  pacify 
their  country. 

The  Government  thinks  that  it  has  thus  said  everything  necessaiy 
to  make  known  the  genesis,  the  inspiration,  and  the  character  of  the 
plan  which,  establishing  in  Cuba  and  Puerto  Rico  an  autonomic 
regime,  it  now  submits  to  Your  Majesty. 

To  those  who  are  familiar  with  the  constitution  of  the  Monarchy, 
the  plan  will  certainly  not  present  any  great  difficulties,  for  the 
Government  has,  as  far  as  possible,  taken  for  its  guide  the  organic 
system  of  that  instrument,  the  division  of  its  titles,  and  even  its 
wording.  The  modifications  of  the  constitutional  articles  are  accessory 
and  circumstantial;  the  additions  respond  to  its  specialty  and  seek  to 
secure  the  efficiency  of  its  provisions  and  the  facility  of  their 
execution. 

Doubtless  something  will  remain  to  be  done,  and  some  reforms 
will  be  needed;  this  will  be  shown  simultaneously  by  the  defense  of  its 
provisions  and  the  criticisms  made  thereon,  and  gradually  the  good 
grounds  upon  which  both  are  based  will  be  ascertained;  this  will 
render  it  possible  to  incorporate  what  is  good  in  the  plan  and  to 
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uphold  them;  if  corporations  go  beyond  their  powers^  or  if,  on  the 
other  hand,  the  executive  power  undertakes  to  impair  what  the  con- 
stitution of  the  kingdom  or  the  provisions  of  this  decree  declare  to  be 
powers  belonging  to  the  town  boards  or  the  provincial  corporations^ 
the  accused  party  has  the  right  to  appeal  to  the  courts  of  the  island, 
and  as  a  last  resort  to  the  Supreme  Court,  whose  duty  it  will  be  to 
settle  disputes  of  jurisdiction  between  the  Governor-General  and  the 
colonial  parliament,  whoevisr  may  have  given  rise  to  such  disputes; 
both  will  have  the  same  rights  to  complain  and  to  seek  legal  redress 
for  their  wrongs. 

Thus,  whatever  difficulties  may  arise  from  the  establishment  of  a 
system,  or  be  the  outgrowth  of  its  exercise,  will  be  decided  by  the 
courts,  which  have  been,  since  ancient  Home  down  to  modem  Eng- 
land, the  most  progressive  source  of  right,  and  which  have  afforded 
the  most  flexible  procedure  for  the  harmonization  of  the  growing 
demands  of  real  life  and  the  slow  process  of  legislation. 

Thus  the  autonomic  constitution  which  the  Government  proposes 
for  the  islands  of  Cuba  and  Puerto  liico  is  not  exotic  or  copied,  nor  is 
it  an  imitation.  It  is  an  organization  sui  generis,  conceived  and 
upheld  by  the  natives  of  the  Spanish  Antilles,  gladly  inscribed  by  the 
liberal  party  in  their  program  in  order  that  the  nation  might  know 
what  it  had  to  expect  from  that  party  when  it  should  come  into  power, 
and  characterized  by  a  feature  which  no  colonial  regime  has  thus 
far  presented,  viz. :  that  the  Antilles  can  be  wholly  autonomous,  in  the 
fullest  sense  of  the  word,  and  at  the  same  time  have  their  representa- 
tives and  form  a  part  of  the  national  parliament. 

So  that,  while  the  representatives  of  the  insular  people  direct  from 
their  local  chambers  the  special  interests  of  their  country,  others 
elected  by  the  same  people  aid  and  co-operate  in  the  Cortes  in  the 
making  of  those  laws  in  whose  mould  are  formed  and  unified  the 
different  elements  of  Spanish  nationality.  And  this  is  not  a  small  or 
paltry  advantage;  still  less  does  it  furnish  ground  for  surprise,  as 
some  might,  perhaps,  think,  because  this  present  of  the  deputies  from 
the  Antilles  in  the  Cortes  is  a  closfe  bond  of  the  nationality  which  is 
raised  above  all  the  unities  which  live  in  its  bosom,  now  sought  as 
one  of  the  greatest  political  steps  in  advance  of  our  day  by  the 
autonomous  English  colonies,  which  are  anxious  to  take  part  in  an 
imperial  j^arliament  in  the  supreme  function  of  legislators  and  direct- 
ors of  the  great  British  Empire. 

This  form,  therefore,  which  is  characteristic  of  the  system  now 
adopted  by  Spain,  while  it  gives  it  its  own  meaning,  signifies,  if  not  a 
step  in  advance,  such  as  those  engendered  by  the  present  time,  an 
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advantage  which  circumstances  offer  us  as  a  just  compensation  for  the 
immense  disasters  which  our  colonial  history  recounts. 

The  Government  frankly  acknowledges  that  for  the  success  of  its 
work  public  discussion  in  Parliament  would  have  been  better,  to- 
gether with  the  analysis  of  public  opinion  in  the  press,  on  the  lecture 
platform,  and  in  books;  but  it  is  not  its  fault,  as  it  was  not  that  of 
the  previous  Government,  if  the  pressure  of  circumstances  compels 
it  to  do  without  this  precious  guaranty.  Yet  if  the  party  which  now 
serves  the  interests  of  the  Crown  and  the  country  in  the  Government 
did  not  hesitate  a  moment  to  approve,  in  its  day,  the  initiative  taken 
by  the  conservative  party,  or  in  voting  for  the  appropriation  which 
it  asked  from  the  Cortes,  it  has  a  right,  now  that  the  weight  of  circum- 
stances is  still  heavier  than  it  was  then,  to  hope  that  public  opinion 
will  approve  to-day  the  course  pursued  by  it,  and  that  the  Cortes  will 
do  80  to-morrow. 

For  this  reason  it  does  not  hesitate  to  face  the  responsibility,  and 
it  intends  to  put  into  immediate  action  and  practice  the  solutions 
which  are  implied  in  the  present  decree  with  the  same  sincerity  with 
which  it  has  prepared  it,  thus  removing  the  suspicion  of  any  indecision 
in  its  course  or  of  reservations  in  its  promises.  If  the  regime  shall  be 
found  wanting  in  practice  for  lack  of  good  faith  in  anybody  it  will 
never  be  —  and  we  are  proud  to  proclaim  this  —  the  fault  of  the 
men  who  are  actuated  above  all  things  by  the  noble  desire  to  pacify 
their  country. 

The  Government  thinks  that  it  has  thus  said  everything  necessaiy 
to  make  known  the  genesis,  the  inspiration,  and  the  character  of  the 
plan  which,  establishing  in  Cuba  and  Puerto  Rico  an  autonomic 
regime,  it  now  submits  to  Your  Majesty. 

To  those  who  are  familiar  with  the  constitution  of  the  Monarchy, 
the  plan  will  certainly  not  present  any  great  difficulties,  for  the 
Government  has,  as  far  as  possible,  taken  for  its  guide  the  organic 
system  of  that  instrument,  the  division  of  its  titles,  and  even  its 
wording.  The  modifications  of  the  constitutional  articles  are  accessory 
and  circumstantial;  the  additions  respond  to  its  specialty  and  seek  to 
secure  the  efficiency  of  its  provisions  and  the  facility  of  their 
execution. 

Doubtless  something  will  remain  to  be  done,  and  some  reforms 
will  be  needed;  this  will  be  shown  simultaneously  by  the  defense  of  its 
provisions  and  the  criticisms  made  thereon,  and  gradually  the  good 
grounds  upon  which  both  are  based  will  be  ascertained;  this  will 
render  it  possible  to  incorporate  what  is  good  in  the  plan  and  to 
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uphold  thcui;  if  corporations  go  beyond  their  powers^  or  if^  on  the 
other  hand,  the  executive  power  undertakes  to  impair  what  the  con- 
stitution of  the  kingdom  or  the  provisions  of  this  decree  declare  to  be 
powers  belonging  to  the  town  boards  or  the  provincial  corporations, 
the  accused  party  has  the  right  to  appeal  to  the  courts  of  the  island, 
and  as  a  last  resort  to  the  Supreme  Court,  whose  duty  it  will  be  to 
settle  disputes  of  jurisdiction  between  the  Governor-General  and  the 
colonial  parliament,  whoevier  may  have  given  rise  to  such  disputes; 
both  will  have  the  same  rights  to  complain  and  to  seek  legal  redress 
for  their  wrongs. 

Thus,  whatever  difficulties  may  arise  from  the  establishment  of  a 
system,  or  be  the  outgrowth  of  its  exercise,  will  be  decided  by  the 
courts,  which  have  been,  since  ancient  Rome  down  to  modem  Eng- 
land, the  most  progressive  source  of  right,  and  which  have  afforded 
the  most  flexible  procedure  for  the  harmonization  of  the  growing 
demands  of  real  life  and  the  slow  process  of  legislation. 

Thus  the  autonomic  constitution  which  the  Government  proposes 
for  the  islands  of  Cuba  and  Puerto  Rico  is  not  exotic  or  copied,  nor  is 
it  an  imitation.  It  is  an  organization  sui  generis,  conceived  and 
upheld  by  the  natives  of  the  Spanish  Antilles,  gladly  inscribed  by  the 
liberal  party  in  their  program  in  order  that  the  nation  might  know 
what  it  had  to  expect  from  that  party  when  it  should  come  into  power, 
and  characterized  by  a  feature  which  no  colonial  regime  has  thus 
far  presented,  viz. :  that  the  Antilles  can  be  wholly  autonomous,  in  the 
fullest  sense  of  the  word,  and  at  the  same  time  have  their  representa- 
tives and  form  a  part  of  the  national  parliament. 

So  that,  while  the  representatives  of  the  insular  people  direct  from 
their  local  chambers  the  special  interests  of  their  coimtry,  others 
elected  by  the  same  people  aid  and  co-operate  in  the  Cortes  in  the 
making  of  those  laws  in  whose  mould  are  formed  and  unified  the 
different  elements  of  Spanish  nationality.  And  this  is  not  a  small  or 
paltry  advantage;  still  loss  does  it  furnish  ground  for  surprise,  as 
some  might,  perhaps,  tliink,  because  this  present  of  the  deputies  from 
the  Antilles  in  the  Cortes  is  a  close  bond  of  the  nationality  which  is 
raised  above  all  the  unities  which  live  in  its  bosom,  now  sought  as 
one  of  the  greatest  political  steps  in  advance  of  our  day  by  the 
autonomous  English  colonies,  which  are  anxious  to  take  part  in  an 
imperial  parliament  in  the  supreme  function  of  legislators  and  direct- 
ors of  the  great  British  Empire. 

This  form,  therefore,  which  is  characteristic  of  the  system  now 
adopted  by  Spain,  while  it  gives  it  its  own  meaning,  signifies,  if  not  a 
step  in  advance,  such  as  those  engendered  by  the  present  time,  an 
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advantage  which  circumstances  ofler  us  as  a  just  compensation  for  the 
immense  disasters  which  our  colonial  history  recounts. 

The  Government  frankly  acknowledges  that  for  the  success  of  its 
work  public  discussion  in  Parliament  would  have  been  better,  to- 
gether with  the  analysis  of  public  opinion  in  the  press,  on  the  lecture 
platform,  and  in  books;  but  it  is  not  its  fault,  as  it  was  not  that  of 
the  previous  Government,  if  the  pressure  of  circumstances  compels 
it  to  do  without  this  precious  guaranty.  Yet  if  the  party  which  now 
serves  the  interests  of  the  Crown  and  the  country  in  the  Government 
did  not  hesitate  a  moment  to  approve,  in  its  day,  the  initiative  taken 
by  the  conservative  party,  or  in  voting  for  the  appropriation  which 
it  asked  from  the  Cortes,  it  has  a  right,  now  that  the  weight  of  circum- 
stances is  still  heavier  than  it  was  then,  to  hope  that  public  opinion 
will  approve  to-day  the  course  pursued  by  it,  and  that  the  Cortes  will 
do  so  to-morrow. 

For  this  reason  it  does  not  hesitate  to  face  the  responsibility,  and 
it  intends  to  put  into  immediate  action  and  practice  the  solutions 
which  are  implied  in  the  present  decree  with  the  same  sincerity  with 
which  it  has  prepared  it,  thus  removing  the  suspicion  of  any  indecision 
in  its  course  or  of  reservations  in  its  promises.  If  the  regime  shall  be 
found  wanting  in  practice  for  lack  of  good  faith  in  anybody  it  will 
never  be  —  and  we  are  proud  to  proclaim  this  —  the  fault  of  the 
men  who  are  actuated  above  all  things  by  tlie  noble  desire  to  pacify 
their  country. 

The  Government  thinks  that  it  has  thus  said  everj-thing  necessaiy 
to  make  known  the  genesis,  the  inspiration,  and  the  character  of  the 
plan  which,  esta])lishing  in  Cuba  and  Puerto  Rico  an  autonomic 
regime,  it  now  submits  to  Your  Majesty. 

To  those  who  are  familiar  with  the  constitution  of  the  Monarchy, 
the  plan  will  certainly  not  present  any  great  difficulties,  for  the 
Government  has,  as  far  as  possible,  taken  for  its  guide  the  organic 
system  of  that  instrument,  the  division  of  its  titles,  and  even  its 
wording.  The  modifications  of  the  constitutional  articles  are  accessory 
and  circumstantial;  the  additions  respond  to  its  specialty  and  seek  to 
secure  the  efficiency  of  its  provisions  and  the  facility  of  their 
execution. 

Doubtless  something  will  remain  to  be  done,  and  some  reforms 
will  be  needed ;  this  will  be  shown  simultaneously  by  the  defense  of  its 
provisions  and  the  criticisms  made  thereon,  and  gradually  the  good 
grounds  upon  which  both  are  based  will  be  ascertained;  this  will 
render  it  possible  to  incorporate  what  is  good  in  the  plan  and  to 
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TITLE  Vni. 
Municipal  and  Pbotingial  Oovrrnment. 

Article  52.  Municipal  organization  shall  be  compulsory  for  every 
group  of  population  of  more  than  one  thousand  inhabitants. 

Groups  of  less  number  of  inhabitants  may  organize  the  service  of 
their  conununity  by  special  covenants. 

Every  legally  constituted  municipality  shall  have  power  to  frame 
itp  own  laws  regarding  public  education;  highways  by  land,  river,  and 
sea;  public  health;  municipal  finances,  as  well  as  to  freely  appoint 
and  remove  its  own  employees. 

Art.  53.  At  the  head  of  each  province  there  shall  be  an  assembly, 
which  shall  be  elected  in  the  maimer  provided  for  by  the  colonial 
statutes^  and  shall  be  composed  of  a  number  of  members  in  propor- 
tion to  the  population. 

Art.  54.  The  provincial  assembly  shall  be  autonomous  as  regards 
the  creation  and  maintenance  of  public  schools  and  colleges;  chari- 
table institutions  and  provincial  roads  and  ways  by  land,  river,  or 
sea;  also  as  regards  their  own  budgets  and  the  appointment  and  re- 
moval of  their  respective  employees. 

Art.  55.  The  municipalities,  as  well  as  the  provincial  assemblies, 
shall  have  power  to  freely  raise  the  necessary  revenue  to  cover  their 
expenditures,  with  no  other  limitation  than  to  make  the  means 
adopted  compatible  with  the  general  system  of  taxation  which  shall 
obtain  in  the  island. 

The  resources  for  provincial  appropriations  shall  be  independent  of 
municipal  resources. 

Art.  56.  The  mayors  and  presidents  of  boards  of  aldermen  shall 
be  chosen  by  their  respective  boards  from  among  their  members. 

Art.  57.  The  mayors  shall  discharge  without  limitation  the  active 
duties  of  the  municipal  administration,  as  executors  of  the  resolutions 
of  the  board  of  aldermen  or  their  representatives. 

Art.  58.  The  aldermen  and  the  provincial  assemblymen  shall  be 
civilly  responsible  for  the  damages  caused  by  their  acts. 

Their  responsibility  shall  be  exacted  before  the  ordinary  courts  of 
justice. 

Art.  59.  The  provincial  assemblies  shall  freely  choose  their  re- 
spective presidents. 

Art.  60.  The  elections  of  aldermen  and  assemblymen  shall  be  con- 
ducted in  such  manner  as  to  allow  for  a  legitimate  representation  of 
the  minorities. 
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Art.  61.  The  provincial  and  municipal  laws  now  obtaining  in  th« 
island  shall  continue  in  vogue,  wherever  not  in  conflict  with  the  pro- 
visions  of  this  decree^  until  the  insular  parliament  shall  legislate  upon 
the  matter. 

Art.  62.  No  colonial  statute  shall  abridge  the  powers  vested  b]^ 
the  preceding  articles  in  the  municipalities  and  the  provincial  as- 
semblies. 

TITLE  IX. 

as  to  thb  guahantibs  for  thb  fulfillment  of  the  colonial 

Constitution. 

Article  63.  Whenever  a  citizen  shall  consider  that  his  rights  have 
been  violated  or  his  interests  injured  by  the  action  of  a  municipality  or 
a  provincial  assembly  he  shall  have  the  right  to  apply  to  the  courts  of 
justice  for  redress. 

The  department  of  justice  shall,  if  so  required  by  the  agents  of  the 
executive  government  of  the  colony,  prosecute  before  the  courts  the 
boards  of  aldermen  or  provincial  assemblies  charged  with  breaking 
the  laws  or  abusing  their  power. 

Art.  64.  In  the  cases  referred  to  in  the  preceding  article,  the  fol- 
lowing courts  shall  have  jurisdiction :  The  territorial  audiencia  shall 
try  all  claims  against  municipalities;  and  the  pretorian  court  of 
Havana  shall  try  all  claims  against  provincial  assemblies. 

Said  courts,  when  the  charges  against  any  of  the  above-mentioned 
corporations  shall  be  for  abuse  of  power,  shall  render  their  decisions 
by  a  full  bench.  From  the  decision  of  the  territorial  audiencia  an 
appeal  shall  be  allowed  to  the  pretorian  court  of  Havana,  and  from  the 
decisions  of  the  latter  an  appeal  shall  be  allowed  to  the  supreme 
court  of  the  Kingdom. 

Art.  65.  The  redress  of  grievances  which  Article  63  grants  to  any 
citizen  can  also  be  had  collectively  by  means  of  public  action,  by  ap- 
pointing an  attorney  or  representative  claimant. 

Art.  66,  Without  in  any  way  impairing  the  powers  vested  in  the 
Governor-General  by  Title  V  of  the  present  decree,  he  may,  whenever 
he  deems  fit,  appear  before  the  pretorian  court  of  Havana  in  his 
capacity  as  chief  of  the  executive  government  of  the  colony,  to  the 
end  that  said  court  shall  finally  decide  any  conflict  of  jurisdiction 
between  the  executive  power  and  the  legislative  chambers  of  the 
colony. 

Art.  67.  Should  any  question  of  jurisdiction  be  raised  between  the 
insular  parliament  and  the  Governor-General  in  his  capacity  as  repre- 


586     The  Civil  Law  in  Sp/UN  and  Spanish-America. 

tentative  of  the  home  Government,  which  shall  not  have  been  sub- 
Aiitted  to  the  council  of  ministers  of  the  Kingdom  by  petition  of  the 
insular  parliament,  either  party  shall  have  power  to  bring  the  matter 
before  the  supreme  court  of  the  Bangdom,  which  shall  render  its 
decision  by  a  full  bench  and  in  the  first  instance. 

Art.  68.  The  decisions  rendered  in  all  cases  provided  for  in  the 
preceding  articles  shall  be  published  in  the  collection  of  colonial  stat- 
utes and  shall  form  part  of  the  insular  legislation. 

Art.  69.  Every  municipal  measure  for  the  purpose  of  contracting 
a  loan  or  a  municipal  debt  shall  be  without  effect,  unless  it  be  as- 
sented to  by  a  majority  of  the  townspeople  whenever  one-third  of  the 
number  of  aldermen  shall  so  demand. 

The  amount  of  the  loan  or  debt  which,  according  to  the  number  of 
inhabitants  of  a  township,  shall  make  the  referendum  proceeding 
necessary,  sliall  be  determined  by  special  statute. 

Art.  70.  All  legislative  acts  originating  in  the  insular  parliament 
or  the  Cortes  shall  be  compiled  under  the  title  of  colonial  statutes  m 
a  legislative  collection,  the  formation  and  publication  of  which  shall 
be  intrusted  to  the  Governor-General  as  chief  of  the  colonial  executive. 

Additional  Articles. 

Article  1.  Until  the  colonial  statutes  shall  be  published  in  due 
form,  the  laws  of  the  Kingdom  shall  be  deemed  applicable  to  all  mat- 
ters reserved  to  the  jurisdiction  of  the  insular  government. 

Art.  2.  When  the  present  constitution  shall  be  once  approved  by 
the  Cortes  of  the  Kingdom  for  the  islands  of  Cuba  and  Porto  Rico,  it 
shall  not  be  amended  except  by  virtue  of  a  special  law  and  upon  the 
petition  of  the  insular  parliament. 

Art.  3.  The  provisions  of  the  present  decree  shall  obtain  in  their 
entirety  in  the  island  of  Puerto  Rico;  they  shall,  however,  be  ordained 
by  special  decree  in  order  to  conform  them  to  the  population  and 
nomenclature  of  said  island. 

Art.  4.  Pending  contracts  for  public  services  affecting  in  common 
the  Antilles  and  the  Peninsula  shall  continue  in  their  present  shape 
until  termination,  and  shall  be  entirely  governed  by  the  conditions 
and  stipulations  therein  made. 

As  regards  other  contracts  already  entered  into,  but  not  yet  in 
operation,  the  Governor-General  shall  consult  the  home  Government, 
or  the  colonial  chambers,  as  the  case  may  be,  and  the  two  governments 
shall  by  mutual  accord  decide  as  between  themselves  the  final  form 
of  such  contract. 
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Art.  25.  Members  of  the  council  and  the  chamber  of  representa- 
tives shall  have  immunity  for  any  speech  or  vote  in  either  chamber. 

Art.  26.  No  councilor  of  administration  shall  be  indicted  or  ar- 
rested without  a  previous  resolution  of  the  council,  unless  he  shall 
be  found  in  Haganti  or  the  council  shall  not  be  in  session,  but  in 
every  case  notice  shall  be  given  to  that  body  as  soon  as  possible,  that 
it  may  determine  what  should  be  done.  Nor  shall  the  representa- 
tives be  indicted  or  arrested  during  the  sessions  without  the  permis- 
sion of  the  chamber  unless  they  are  found  in  flaganti,  but  in  this  last 
case,  or  in  case  of  indictment  or  arrest  when  the  chamber  is  not  sit- 
ting, notice  shall  be  given  as  soon  as  possible  to  the  chamber  of  rep- 
resentatives for  its  information  and  action.  All  proceedings  against 
councilors  and  representatives  shall  be  brought  before  the  pretorian 
court  at  Havana  in  the  cases  and  manner  that  shall  be  prescribed  by 
colonial  statutes. 

Art.  27.  The  guarantees  established  in  the  foregoging  section  shall 
not  apply  to  a  councilor  or  representative  who  shall  himself  admit 
that  he  is  the  author  of  any  article,  book,  pamphlet,  or  printed  mat- 
ter wherein  military  sedition  is  incited  or  invoked,  or  the  Governor- 
General  is  insulted  and  maligned,  or  national  sovereignty  is  assailed. 

Art.  28.  The  relations  between  the  two  chambers  shall  be  governed, 
until  otherwise  provided,  by  the  act  of  July  19,  1837,  regulating  the 
relations  between  the  two  legislative  houses  of  the  Cortes. 

Art.  29.  Besides  the  power  of  enacting  laws  for  the  colony  the  in- 
sular chambers  shall  have  power: 

1.  To  receive  the  oath  of  the  Governor-General  to  preserve  the 
constitution  and  the  laws  which  guarantee  the  autonomy  of  the 
colony. 

2.  To  enforce  the  responsibility  of  the  secretaries  of  the  executive, 
who  shall  be  tried  by  the  coimcil,  whenever  impeached  by  the  cham- 
ber of  representatives. 

3.  To  address  the  home  Government  through  the  Governor-Gen- 
eral, proposing  the  abrogation  or  modification  of  existing  laws  of  the 
Kingdom;  to  invite  the  home  Government  to  present  bills  as  to  par- 
ticular matters,  or  to  ask  a  decision  of  an  executive  character  on  mat- 
ters which  interest  the  colony. 

Art.  30.  The  Governor-General  shall  communicate  to  the  home 
Government  before  presenting  to  the  insular  parliament  any  bill 
originating  in  the  executive  government  of  the  island  whenever,  in 
his  judgment,  said  bill  may  aflfect  national  interests.  Should  any 
such  bill  originate  in  the  insular  parliament,  the  government  of  the 

37 


57G     The  Civil  Law  in  Spain  and  SrAXisii-A.MERiCA. 


TITLE  V. 

Pkoceedinos  of  the  Insular  Chambers  and  Their  Relations 

TO  Each  Other. 

Article  15.  The  chambers  will  meet  every  year.  The  King,  the 
(lOvernor-Cieneral  acting  in  his  name,  shall  convene,  suspend,  and 
adjourn  the  sessions  and  dissolve  the  chamber  of  representatives  and 
the  council  of  administration,  either  separately  or  simultaneously, 
under  the  obligation  to  call  them  together  again  or  renew  them 
within  three  months. 

Art.  16.  Each  of  the  two  legislative  bodies  shall  determine  the 
rules  of  their  proceedings  and  shall  be  the  judges  of  the  qualifications 
of  their  respective  members  and  the  legality  of  their  election. 

Until  the  chamber  and  the  council  shall  pass  their  own  rules,  they 
shall  be  governed  by  the  rules  of  the  national  house  of  representatives 
and  of  the  senate,  respectively. 

Art.  17.  Each  chamber  shall  choose  its  president,  vice-president, 

and  secretaries. 

Art.  18.  Neither  chamber  shall  sit  unless  the  other  be  sitting  also, 
except  when  the  council  exercises  judicial  functions. 

Art.  19.  The  two  insular  chambers  shall  not  deliberate  together 
nor  in  the  i)rosence  of  the  (iovernor-General. 

The  sessions  shall  be  j)ublic,  but  either  chamber  may  hold  secret 
sessions  whenever  business  of  a  private  nature  shall  require  it. 

Art.  20.  To  the  Governor-General,  through  his  secretaries,  as  weD 
as  to  either  of  the  two  chambers,  belongs  the  power  to  initiate  anfl 
propose  colonial  statutes. 

Art.  21.  All  colonial  statutes  in  regard  to  taxes  and  the  public 
credit  shall  originate  in  the  chamber  of  representatives. 

Art.  22.  Resolutions  may  be  passed  by  either  chamber  by  a  plural- 
ity of  votes;  but  in  order  to  pass  a  measure  of  a  legislative  character 
a  majority  of  all  the  members  constituting  the  body  must  be  present. 
Nevertheless,  one-third  of  the  members  shall  constitute  a  quorum  for 
deliberation. 

Art.  23.  No  resolution  or  law  shall  be  considered  passed  by  the 
insular  parliament  unless  it  has  had  the  concurrence  of  the  chamber 
of  representatives  and  the  council  of  administration. 

Art.  24.  Every  colonial  statute,  as  soon  as  it  has  been  approved  in 
the  form  prescribed  in  the  preceding  article,  shall  be  presented  to  the 
Governor-General  bv  the  officers  of  both  chambers  for  his  sanction 
and  proclamation  of  the  same. 
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Art.  25.  Members  of  the  coxincil  and  the  chamber  of  representa- 
tives shall  have  immunity  for  any  speech  or  vote  in  either  chamber. 

Art.  26.  No  councilor  of  administration  shall  be  indicted  or  ar- 
rested without  a  previous  resolution  of  the  council,  unless  he  shall 
be  found  in  Haganti  or  the  council  shall  not  be  in  session,  but  in 
every  case  notice  shall  be  given  to  that  body  as  soon  as  possible,  that 
it  may  determine  what  should  be  done.  Nor  shall  the  representa- 
tives be  indicted  or  arrested  during  the  sessions  without  the  permis- 
sion of  the  chamber  unless  they  are  found  in  ftaganti,  but  in  this  last 
case,  or  in  case  of  indictment  or  arrest  when  the  chamber  is  not  sit- 
ting, notice  shall  be  given  as  soon  as  possible  to  the  chamber  of  rep- 
resentatives for  its  information  and  action.  All  proceedings  against 
councilors  and  representatives  shall  be  brought  before  the  pretorian 
court  at  Havana  in  the  cases  and  manner  that  shall  be  prescribed  by 
colonial  statutes. 

Art.  27.  The  guarantees  established  in  the  foregoging  section  shall 
not  apply  to  a  councilor  or  representative  who  shall  himself  admit 
that  he  is  the  author  of  any  article,  book,  pamphlet,  or  printed  mat- 
ter wherein  military  sedition  is  incited  or  invoked,  or  the  Governor- 
General  is  insulted  and  maligned,  or  national  sovereignty  is  assailed. 

Art.  28.  The  relations  between  the  two  chambers  shall  be  governed, 
until  otherwise  provided,  by  the  act  of  July  19,  1837,  regulating  the 
relations  between  the  two  legislative  houses  of  the  Cortes. 

Art.  29.  Besides  the  power  of  enacting  laws  for  the  colony  the  in- 
sular chambers  shall  have  power: 

1.  To  receive  the  oath  of  the  Governor-General  to  preserve  the 
constitution  and  the  laws  which  guarantee  the  autonomy  of  the 
colony. 

2.  To  enforce  the  responsibility  of  the  secretaries  of  the  executive, 
who  shall  be  tried  by  the  council,  whenever  impeached  by  the  cham- 
ber of  representatives. 

3.  To  address  the  home  Government  through  the  Governor-Gen- 
eral, proposing  the  abrogation  or  modification  of  existing  laws  of  the 
Kingdom;  to  invite  the  home  Government  to  present  bills  as  to  par- 
ticular matters,  or  to  ask  a  decision  of  an  executive  character  on  mat- 
ters which  interest  the  colony. 

Art.  30.  The  Governor-General  shall  communicate  to  the  home 
Government  before  presenting  to  the  insular  parliament  any  bill 
originating  in  the  executive  government  of  the  island  whenever,  in 
his  judgment,  said  bill  may  affect  national  interests.  Should  any 
such  bill  originate  in  the  insular  parliament,  the  government  of  the 
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TITLE  V. 

Proceedings  of  the  Insular  Chambers  and  Their  Relations 

TO  Each  Other. 

Article  15.  The  chambers  will  meet  every  year.  The  King,  the 
Governor-CJeneral  acting  in  his  name,  shall  convene,  suspend,  and 
adjourn  the  sessions  and  dissolve  the  chamber  of  representatives  and 
the  council  of  administration,  either  separately  or  simultaneously, 
under  the  obligation  to  call  them  together  again  or  renew  them 
within  three  months. 

Art.  16.  Each  of  the  two  legislative  bodies  shall  determine  the 
rules  of  their  proceedings  and  shall  be  the  judges  of  the  qualifications 
of  their  respective  members  and  the  legality  of  their  election. 

Until  the  chamber  and  the  council  shall  pass  their  own  rules,  they 
shall  be  governed  by  the  rules  of  the  national  house  of  representatives 
and  of  the  senate,  respectively. 

Art.  17.  Each  chamber  shall  choose  its  president,  vice-president, 

and  secretaries. 

Art.  18.  Neither  chamber  shall  sit  unless  the  other  be  sitting  also, 
except  when  the  council  exercises  judicial  functions. 

Art.  19.  The  two  insular  chambers  shall  not  deliberate  together 
nor  in  the  presence  of  the  (iovemor-General. 

The  sessions  shall  be  public,  but  either  chamber  may  hold  secret 
sessions  whenever  business  of  a  private  nature  shall  require  it. 

Art.  20.  To  the  Governor-General,  through  his  secretaries,  as  well 
as  to  either  of  the  two  chambers,  belongs  the  power  to  initiate  and 
propose  colonial  statutes. 

Art.  21.  All  colonial  statutes  in  regard  to  taxes  and  the  public 
credit  shall  originate  in  the  chamber  of  representatives. 

Art.  22.  Resolutions  may  be  passed  by  either  chamber  by  a  plural- 
ity of  votes;  but  in  order  to  pass  a  measure  of  a  legislative  character 
a  majority  of  all  the  members  constituting  the  body  must  be  present. 
Nevertheiess,  one-third  of  the  members  shall  constitute  a  quorum  for 
deliberation. 

Art.  2^.  Xo  resolution  or  law  shall  be  considered  passed  by  the 
insular  parliament  unless  it  has  had  the  concurrence  of  the  chamber 
of  representatives  and  the  council  of  administration. 

Art.  24.  Every  colonial  statute,  as  soon  as  it  has  been  approved  in 
the  form  prescribed  in  the  preceding  article,  shall  be  presented  to  the 
Governor-General  bv  the  officers  of  both  chambers  for  his  sanction 
and  proclamation  of  the  same. 
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Art.  25.  Members  of  the  council  and  the  chamber  of  representa- 
tives shall  have  immunity  for  any  speech  or  vote  in  either  chamber. 

Art.  26.  No  councilor  of  administration  shall  be  indicted  or  ar- 
rested without  a  previous  resolution  of  the  council^  unless  he  shall 
be  found  in  Haganti  or  the  council  shall  not  be  in  session,  but  in 
every  case  notice  shall  be  given  to  that  body  as  soon  as  possible,  that 
it  may  determine  what  should  be  done.  Nor  shall  the  representa- 
tives be  indicted  or  arrested  during  the  sessions  without  the  permis- 
sion of  the  chamber  unless  they  are  found  in  flaganti,  but  in  this  last 
case,  or  in  case  of  indictment  or  arrest  when  the  chamber  is  not  sit- 
ting, notice  shall  be  given  as  soon  as  possible  to  the  chamber  of  rep- 
resentatives for  its  information  and  action.  All  proceedings  against 
councilors  and  representatives  shall  be  brought  before  the  pretorian 
court  at  Havana  in  the  cases  and  manner  that  shall  be  prescribed  by 
colonial  statutes. 

Art.  27.  The  guarantees  established  in  the  foregoging  section  shall 
not  apply  to  a  councilor  or  representative  who  shall  himself  admit 
that  he  is  the  author  of  any  article,  book,  pamphlet,  or  printed  mat- 
ter wherein  military  sedition  is  incited  or  invoked,  or  the  Governor- 
General  is  insulted  and  maligned,  or  national  sovereignty  is  assailed. 

Art.  28.  The  relations  between  the  two  chambers  shall  be  governed, 
until  otherwise  provided,  by  the  act  of  July  19,  1837,  regulating  the 
relations  between  the  two  legislative  houses  of  the  Cortes. 

Art.  29.  Besides  the  power  of  enacting  laws  for  the  colony  the  in- 
sular chambers  shall  have  power: 

1.  To  receive  the  oath  of  the  Governor-General  to  preserve  the 
constitution  and  the  laws  which  guarantee  the  autonomy  of  the 
colony. 

2.  To  enforce  the  responsibility  of  the  secretaries  of  the  executive, 
who  shall  be  tried  by  the  council,  whenever  impeached  by  the  cham- 
ber of  representatives. 

3.  To  address  the  home  Government  through  the  Governor-Gen- 
eral, proposing  the  abrogation  or  modification  of  existing  laws  of  the 
Kingdom;  to  invite  the  home  Government  to  present  bills  as  to  par- 
ticular matters,  or  to  ask  a  decision  of  an  executive  character  on  mat- 
ters which  interest  the  colony. 

Art.  30.  The  Governor-General  shall  communicate  to  the  home 
Government  before  presenting  to  the  insular  parliament  any  bill 
originating  in  the  executive  government  of  the  island  whenever,  in 
his  judgment,  said  bill  may  aflfect  national  interests.  Should  any 
such  bill  originate  in  the  insular  parliament,  the  government  of  the 
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as  proclftimed  in  the  joint  resolution  adopted  by  Congress  on  the 
19th  of  Aprils  1898,  by  which  the  United  States  disclaimed  any  dis- 
position or  intention  to  exercise  sovereignty,  jurisdiction,  or  control 
over  Cuba,  except  for  the  pacification  thereof,  and  asserted  its  de- 
termination when  that  was  accomplished  to  leave  the  government 
and  control  of  the  island  to  its  people.  The  pledge  contained  in  this 
resolution  is  of  the  highest  honorable  obligation  and  must  be  sacredly 
kept. 

I  believe  that  substantial  progress  has  been  made  in  this  direction. 
All  the  administrative  measures  adopted  in  Cuba  have  aimed  to  fit 
it  for  a  regenerated  existence  by  enforcing  the  supremacy  of  law  and 
justice;  by  placing  wherever  practicable  the  machinery  of  administra- 
tion in  the  hands  of  the  inhabitants;  by  instituting  needed  sanitaiy 
reforms;  by  spreading  education;  by  fostering  industry  and  trade; 
by  inculcating  public  morality,  and,  in  short,  by  taking  every  rational 
step  to  aid  the  Cuban  people  to  attain  to  that  plane  of  self-^^onscious 
respect  and  self-reliant  unity  which  fits  an  enlightened  community 
for  self-government  within  its  own  sphere,  while  enabling  it  to  fulfill 
all  outward  obligations. 

This  nation  has  assumed  before  the  world  a  grave  responsibility 
for  the  future  good  government  of  Cuba.  We  have  accepted  a  trust 
the  fulfillment  of  which  calls  for  the  sternest  integrity  of  purpose 
and  the  exercise  of  the  highest  wisdom.  The  new  Cuba  yet  to  arise 
from  the  ashes  of  the  past  must  needs  be  bound  to  us  by  ties  of 
singular  intimacy  and  strength  if  its  enduring  welfare  is  to  be 
assured.  Whether  those  ties  shall  be  organic  or  conventional,  the 
destinies  of  Cuba  are  in  some  rightful  form  and  manner  irrevocably 
linked  with  our  own,  but  how  and  how  far  is  for  the  future  to  de- 
termine in  the  ripeness  of  events.  Whatever  be  the  outcome,  we 
must  see  to  it  that  free  Cuba  be  a  reality,  not  a  name,  a  perfect  entity, 
not  a  hasty  experiment  bearing  within  itself  the  elements  of  failure. 
Our  mission,  to  accomplish  which  we  took  up  the  wages  of  battle,  is 
not  to  be  fulfilled  by  turning  adrift  any  loosely  framed  common- 
wealth to  face  the  vicissitudes  which  too  often  attend  weaker  states 
whose  natural  wealth  and  abundant  resources  are  offset  by  the  in- 
congruities of  their  political  organization  and  the  recurring  occasions 
for  internal  rivalries  to  sap  their  strength  and  dissipate  their 
energies.  The  greatest  blessing  which  can  come  to  Cuba  is  the  resto- 
ration of  her  agricultural  and  industrial  prosperity,  which  will  give 
employment  to  idle  men  and  re-establish  the  pursuits  of  peace.  This 
is  her  chief  and  immediate  need. 

On  the  19th  of  August  last  an  order  was  made  for  the  taking  of 
the  census  in  the  island,  to  be  completed  on  the  30th  of  November. 
By  the  treaty  of  peace  the  Spanish  people  on  the  island  have  tmtil 
April  11,  1900,  to  elect  whether  they  will  remain  citizens  of  Spain 
or  become  citizens  of  Cuba.  Until  then  it  cannot  be  definitely  ascer- 
tained who  shall  be  entitled  to  participate  in  the  formation  of  the 
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government  of  Cuba.  By  that  time  the  results  of  the  census  will 
have  been  tabulated  and  we  shall  proceed  to  provide  for  elections 
which  will  commit  the  municipal  governments  of  the  island  to  the 
officers  elected  by  the  people.  The  experience  thus  acquired  will 
prove  of  great  value  in  the  formation  of  a  representative  convention 
of  the  people  to  draft  a  constitution  and  establish  a  general  system 
of  independent  government  for  the  island.  In  the  meantime  and  so 
long  as  we  exercise  control  over  the  island  the  products  of  Cuba 
should  have  a  market  in  the  United  States  on  as  good  terms  and  with 
as  favorable  rates  of  duty  as  are  given  to  the  West  India  Islands 
under  treaties  of  reciprocity  which  shall  be  made. 

For  the  relief  of  the  distressed  in  the  island  of  Cuba  the  War  De- 
partment has  issued  supplies  to  destitute  persons  through  the  officers 
of  the  Army,  which  have  amounted  to  5,493,000  rations,  at  a  cost  of 
$1,417,554.07. 

To  promote  the  disarmament  of  the  Cuban  volunteer  army,  and  in 
the  interest  of  public  peace  and  the  welfare  of  the  people,  the  sum 
of  $75  was  paid  to  each  Cuban  soldier  borne  upon  the  authentic 
rolls,  on  condition  that  he  should  deposit  his  arms  with  the  authori- 
ties designated  by  the  United  States.  The  sum  thus  disbursed  aggre- 
Sated  $2,547,750,  which  was  paid  from  the  emergency  fund  provided 
y  the  act  of  January  5,  1899,  for  that  purpose. 
Out  of  the  Cuban  island  revenues  during  the  six  months  ending 
June  30,  1899,  $1,712,014.20  was  expended  for  sanitation,  $293,- 
881.70  for  charities  and  hospitals,  and  $88,944.03  for  aid  to  the 
destitute. 

Following  the  exchange  of  ratifications  of  the  treaty  of  peace  the 
two  governments  accredited  ministers  to  each  other,  Spain  sending 
to  Washington  the  Duke  of  Arcos,  an  eminent  diplomatist,  previously 
stationed  in  Mexico,  while  the  United  States  transferred  to  Madrid 
Hon.  Bellamy  Storer,  its  minister  at  Brussels.  This  was  followed  by 
the  respective  appointment  of  consuls,  thereby  fully  resuming  the 
relations  interrupted  by  the  war.  In  addition  to  its  consular  repre- 
sentation in  the  United  States,  the  Spanish  government  has  ap- 
pointed consuls  for  Cuba,  who  have  been  provisionally  recognized 
during  the  military  administration  of  the  affairs  of  that  island. 

Judicial  intercourse  between  the  courts  of  Cuba  and  Puerto  Rico 
and  of  Spain  has  been  established,  as  provided  by  the  treaty  of  peace. 
The  Cuban  political  prisoners  in  Spanish  penal  stations  have  been 
and  are  being  released  and  returned  to  their  homes,  in  accordance 
with  Article  VI  of  the  treaty.  Negotiations  are  about  to  be  had  for 
defining  the  conventional  relations  between  the  two  countries,  which 
fell  into  abeyance  by  reason  of  the  war.  I  trust  that  these  will  in- 
clude a  favorable  arrangement  for  commercial  reciprocity  under  the 
terms  of  sections  3  nnd  4  of  the  current  tariff  act.  In  these,  as  in 
all  matters  of  international  concern,  no  effort  will  be  spared  to 
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respond  to  the  good  disposition  of  Spain,  and  to  cultivate  in  all 
practicable  ways  the  intimacy  which  should  prevail  between  two 
nations  whose  past  history  has  so  often  and  in  so  many  ways  been 
marked  by  sincere  friendship  and  by  community  of  interests. 

I  would  recommend  appropriate  legislation  in  order  to  carry  into 
execution  Article  VII  of  the  Treaty  of  Peace  with  Spain,  by  which 
the  United  States  assured  the  payment  of  certain  claims  for  indem- 
nity of  its  citizens  against  Spain. 

PUERTO  RICO. 

I  recommend  that  legislation  to  the  same  end  be  had  with  refer- 
•ence  to  the  government  of  Puerto  Rico.  The  time  is  ripe  for  the 
adoption  of  a  temporary  form  of  government  for  this  island;  and 
many  suggestions  made  with  reference  to  Alaska  are  applicable  also 
to  Puerto  Rico. 

The  system  of  civil  jurisprudence  now  adopted  by  the  people  of 
this  island  is  described  by  competent  lawyers  who  are  familiar  with 
it,  as  thoroughly  modern  and  scientific,  so  far  as  it  relates  to  matters 
of  internal  business,  trade,  production,  and  social  and  private  right 
in  general.  The  cities  of  the  island  are  governed  under  charters 
which  probably  require  very  little  or  no  change.  So  that  with  re- 
lation to  matters  of  local  concern  and  private  right,  it  is  not  probable 
that  much,  if  any,  legislation  is  desirable ;  but  with  reference  to  pub- 
lit;  administration  and  the  relations  of  the  island  to  the  Federal 
XJovernment,  there  are  many  matters  which  are  of  pressing  urgency. 
The  same  necessity  exists  for  legislation  on  the  part  of  Congress  to 
establish  Federal  courts  and  Federal  jurisdiction  in  the  island  as  has 
been  previously  pointed  out  by  me  with  reference  to  Hawaii.  Be- 
sides the  administration  of  justice,  there  are  the  subjects  of  the  pub- 
lic lands;  the  control  and  improvement  of  rivers  and  harbors;  the 
control  of  the  waters  or  streams  not  navigable,  which,  under  the 
Spanish  law,  belonged  to  the  Crown  of  Spain,  and  have  by  the  treaty 
of  cession  passed  to  the  United  States;  the  immigration  of  people 
from  foreign  countries;  the  importation  of  contract  labor;  the  im- 
position and  collection  of  internal  revenue;  the  application  of  the 
navigation  laws;  the  regulation  of  the  current  money;  the  establish- 
ment of  post-offices  and  post-roads;  the  regulation  of  tariff  rates  on 
merchandise  imported  from  the  island  into  the  United  States;  the 
^establishment  of  ports  of  entry  and  delivery;  the  regulation  of 
patents  and  copyrights;  these,  with  various  other  subjects  which  rest 
•entirely  within  the  power  of  the  Congress,  call  for  careful  considera- 
tion and  immediate  action. 

It  must  be  borne  in  mind  that  since  the  cession  Puerto  Rico  has 
been  denied  the  principal  markets  she  had  long  enjoyed  and  our 
tariffs  have  been  continued  against  her  products  as  when  she  was 
under  Spanish  -fiovereignty.    The  markets  of  Spain  are  closed  to  her 
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products  except  upon  terms  to  which  the  commerce  of  all  nations 
is  subjected.  The  island  of  Cuba,  which  used  to  buy  her  cattle  and 
tobacco  without  customs  duties,  now  imposes  the  same  duties  upon 
these  products  as  from  any  other  country  entering  her  ports.  She 
has  therefore  lost  her  free  intercourse  with  Spain  and  Cuba  without 
any  compensating  benefits  in  this  market.  Her  coffee  was  little 
known  and  not  in  use  by  our  people,  and  therefore  there  was  no 
demand  here  for  this,  one  of  her  chief  products.  The  markets  of 
the  United  States  should  be  opened  up  to  her  products.  Our  plain 
duty  is  to  abolish  all  customs  tariffs  between  the  United  States  and 
Puerto  Rico  and  give  her  products  free  access  to  our  markets. 

As  a  result  of  the  hurricane  which  swept  over  Puerto  Eico  on  the 
8th  of  August,  1899,  over  100,000  people  were  reduced  to  absolute 
destitution,  without  homes,  and  deprived  of  the  necessaries  of  life. 
To  the  appeal  of  the  War  Department  the  people  of  the  United  States 
made  prompt  and  generous  response.  In  addition  to  the  private 
charity  of  our  people,  the  War  Department  has  expended  for  the 
relief  of  the  distressed  $392,342.63,  which  does  not  include  the  cost 
of  transportation. 

It  is  desirable  that  the  government  of  the  island  under  the  law 
of  belligerent  right,  now  maintained  through  the  Executive  Depart- 
ment, should  be  superseded  by  an  administration  entirely  civil  in  its 
nature.  For  present  purposes  I  recommend  that  Congress  pass  a  law 
for  the  organization  of  a  temporary  government,  which  shall  provide 
for  the  appointment  by  the  President,  subject  to  confirmation  by  the 
Senate,  of  a  governor  and  such  other  officers  as  the  general  adminis- 
tration of  the  island  may  require,  and  that  for  legislative  purposes 
upon  subjects  of  a  local  nature  not  partaking  of  a  Federal  character 
a  legislative  council,  composed  partly  of  Puerto  Ricans  and  partly 
of  citizens  of  the  United  States,  shall  be  nominated  and  appointed  by 
the  President,  subject  to  confirmation  by  the  Senate,  their  acts  to  be 
subject  to  the  approval  of  the  Congress  or  the  President  prior  to 
going  into  effect.  In  the  municipalities  and  other  local  subdivisions 
I  recommend  that  the  principle  of  local  self-government  be  applied 
at  once,  so  as  to  enable  the  intelligent  citizens  of  the  island  to  par- 
ticipate in  their  own  government  and  to  learn  by  practical  experience 
the  duties  and  requirements  of  a  self-contained  and  self-governed 
people.  I  have  not  thought  it  wise  to  commit  the  entire  government 
of  the  island  to  officers  selected  by  the  people,  because  I  doubt 
whether  in  habits,  training,  and  experience  they  are  such  as  to  fit 
them  to  exercise  at  once  so  large  a  degree  of  self-government;  but 
it  is  my  judgment  and  expectation  that  they  will  soon  arrive  at  an 
attainment  of  experience  and  wisdom  and  self-control  that  will 
justify  conferring  upon  them  a  much  larger  participation  in  the 
choice  of  their  insular  officers. 

The  fundamental  requirement  for  these  people,  as  for  all  people, 
is  education.    The  free  schoolhouse  is  the  best  preceptor  for  citizen- 
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ship.  In  the  introduction  of  modern  educational  methods  care,  how- 
ever, must  be  exercised  that  changes  be  not  made  too  abruptly  and 
that  the  historj'^  and  racial  peculiarities  of  the  inhabitants  shall  be 
given  due  weight.  Systems  of  education  in  these  new  possessions 
founded  upon  common-sense  methods,  adapted  to  existing  conditions 
and  looking  to  the  future  moral  and  industrial  advancement  of  the 
people,  will  commend  to  them  in  a  pecuniary  effective  manner  the 
blessings  of  free  government. 

The  love  of  law  and  the  sense  of  obedience  and  submission  to  the 
lawfully  constituted  judicial  tribunals  are  embodied  in  the  hearts 
of  our  people,  and  any  violation  of  these  sentiments  and  disregard 
of  their  obligations  justly  arouses  public  condemnation.  The 
guaranties  of  life,  liberty,  and  of  civil  rights  should  be  faithfully 
upheld;  the  right  of  trial  by  jury  respected  and  defended.  The  rule 
of  the  courts  should  assure  the  public  of  the  prompt  trial  of  those 
charged  with  criminal  offenses,  and  upon  conviction  the  punishment 
should  be  commensurate  with  the  enormity  of  the  crime. 

Those  who,  in  disregard  of  law  and  the  public  peace,  unwilling  to 
await  the  judgment  of  court  and  jury,  constitute  themselves  judges 
and  executioners  should  not  escape  the  severest  penalties  for  their 
crimes. 

What  I  said  in  my  Inaugural  Address  of  March  4,  1897,  I  now 
repeat : 

"  The  constituted  authorities  must  be  cheerfully  and  vigorously 
upheld.  Lynchings  must  not  be  tolerated  in  a  great  and  civilized 
country  like  the  United  States.  Courts,  not  mobs,  must  execute  the 
penalties  of  the  laws.  The  preservation  of  public  order,  the  right 
of  discussion,  the  integrity  of  courts,  and  the  orderly  administration 
of  justice  must  continue  forever  the  rock  of  safety  upon  which  our 
government  securely  rests." 

THE  PHILIPPINES. 

On  the  10th  of  December,  1898,  the  treaty  of  peace  between  the 
United  States  and  Spain  was  signed.  It  provided,  among  other 
things,  that  Spain  should  cede  to  the  United  States  the  archipelago 
known  as  the  Philippine  Islands,  that  the  United  States  should  pay 
to  Spain  the  sum  of  twenty  million  of  dollars,  and  that  the  civil 
rights  and  political  status  of  the  native  inhabitants  of  the  territories 
thus  ceded  to  the  United  States  should  be  determined  by  the  Congress. 
The  treaty  was  ratified  by  the  Senate  on  the  6th  of  February,  1899, 
and  by  the  Government  of  Spain  on  the  19th  of  March  following. 
The  ratifications  were  exchanged  on  the  11th  of  April  and  the  treaty 
publicly  proclaimed.  On  the  2d  of  March  the  Congress  voted  the 
sum  contemplated  by  the  treaty,  and  the  amount  was  paid  over  to 
the  Spanish  Government  on  the  1st  of  May. 

In  this  manner  the  Philippines  came  to  the  United  States.  The 
islands  were  ceded  by  the  Government  of  Spain,  which  had  been  in 
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undisputed  possession  of  them  for  centuries.  They  were  accepted 
not  merely  by  our  authorized  commissioners  in  Paris,  under  the 
direction  of  the  Executive,  but  bv  the  constitutional  and  well-con- 
sidered  action  of  the  representatives  of  the  people  of  the  United 
States  in  both  Houses  of  Congress.  I  had  every  reason  to  believe, 
and  I  still  believe,  that  this  transfer  of  sovereignty  was  in  accordance 
with  the  wishes  and  the  aspirations  of  the  great  mass  of  the  Filipino 
people. 

From  the  earliest  moment  no  opportunity  was  lost  of  assuring  the 
people  of  the  islands  of  our  ardent  desire  for  their  welfare  and  of 
the  intention  of  this  Government  to  do  everything  possible  to  advance 
their  interests.  In  my  order  of  the  19th  of  May,  1898,  the  com- 
mander of  the  military  expedition  dispatched  to  the  Philippines  was 
instructed  to  declare  that  we  came  not  to  make  war  upon  the  people 
of  that  country,  "nor  upon  any  party  or  faction' among  them,  but 
to  protect  them  in  their  homes,  in  their  employments,  and  in  their 
personal  and  religious  rights."  That  there  should  be  no  doubt  as 
to  the  paramount  authority  there,  on  the  17th  of  August  it  was 
directed  that  "there  must  be  no  joint  occupation  with  the  in- 
surgents;" that  the  United  States  must  preserve  the  peace  and  protect 
persons  and  property  within  the  territory  •  occupied  by  their  militar}' 
and  naval  forces;  that  the  insurgents  and  all  others  must  recognize 
the  military  occupation  and  authority  of  the  United  States.  As 
early  as  December  4,  before  the  cession,  and  in  anticipation  of  that 
event,  the  commander  in  Manila  was  urged  to  restore  peace  and 
tranquillity  and  to  undertake  the  establishment  of  a  beneficent 
government,  which  should  afford  the  fullest  security  for  life  and 
property. 

On  the  21st  of  December,  after  the  treaty  was  signed,  the  com- 
mander of  the  forces  of  occupation  was  instructed  "  to  announce  and 
proclaim  in  the  most  public  manner  that  we  come,  not  as  invaders 
and  conquerors,  but  as  friends  to  protect  the  natives  in  their  homes, 
in  their  employments,  and  in  their  personal  and  religious  rights." 
On  the  same  day,  while  ordering  General  Otis  to  see  that  the  peace 
should  be  preserved  in  Iloilo,  he  was  admonished  that :  "  It  is  most 
important  that  there  should  be  no  conflict  with  the  insurgents."  On 
the  Ist  day  of  January,  1899,  urgent  orders  were  reiterated  that  the 
kindly  intentions  of  this  Government  should  be  in  every  possible  way 

conmiunicated  to  the  insurgents. 

*  «  «  *  «  *  « 

Responsibility  of  Congress. 

The  future  government  of  the  Philippines  rests  with  the  Congress 
of  the  United  States.  Few  graver  res])onsibilities  have  ever  been 
confided  to  us.  If  we  accept  them  in  a  s])irit  worthy  of  our  race  and 
our  traditions,  a  great  opportunity  comes  with  them.     The  islands 
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lie  under  the  shelter  of  our  flag.  They  are  ours  by  every  title  of 
law  and  equity.  They  cannot  be  abandoned.  If  we  desert  them  we 
leave  them  at  once  to  anarchy  and  finally  to  barbarism.  We  fling 
them,  a  golden  apple  of  discord,  among  the  rival  powers,  no  one  of 
which  could  permit  another  to  seize  them  unquestioned.  Their  rich 
plains  and  valleys  would  be  the  scene  of  endless  strife  and  bloodshed. 
The  advent  of  Dewey's  fleet  in  Manila  Bay  instead  of  being,  as  we 
hope,  the  dawn  of  a  new  day  of  freedom  and  progress,  will  have  been 
the  beginning  of  an  era  of  misery  and  violence  worse  than  any  which 
has  darkened  their  unhappy  past:  The  suggestion  has  been  made 
that  we  could  renounce  our  authority  over  the  islands  and,  giving 
them  independence,  could  retain  a  protectorate  over  them.  This 
proposition  will  not  be  found,  I  am  sure,  worthy  of  your  serious  at- 
tention. Such  an  arrangement  would  involve  at  the  outset  a  cruel 
breach  of  faith.  It  would  place  the  peaceable  and  loyal  majority, 
who  ask  nothing  better  than  to  accept  our  authority,  at  the  mercy 
of  the  minority  of  armed  insurgents.  It  would  make  us  responsible 
for  the  acts  of  the  insurgent  leaders  and  give  us  no  power  to  control 
them.  It  would  charge  us  with  the  task  of  protecting  them  against 
each  other  and  defending  them  against  any  foreign  power  with  which 
they  chose  to  quarrel.  In  short,  it  would  take  from  the  Congress  of 
the  United  States  the  power  of  declaring  war  and  vest  that  tremen- 
dous prerogative  in  the  Tagal  leader  of  the  hour. 

It  does  not  seem  desirable  that  I  sliould  recommend  at  this  time 
a  specific  and  final  form  of  government  for  these  islands.  When 
peace  shall  be  restored  it  will  be  the  duty  of  Congress  to  construct  a 
plan  of  government  which  shall  establish  and  maintain  freedom  and 
order  and  peace  in  the  Philippines.  The  insurrection  is  still  existing, 
and  when  it  terminates  further  information  will  be  required  as  to 
the  actual  condition  of  affairs  before  inaugurating  a  permanent 
scheme  of  civil  government.  The  full  report  of  the  Commission, 
now  in  preparation,  will  contain  information  and  suggestions  which 
will  be  of  value  to  Congress,  and  which  I  will  transmit  as  soon  as  it 
is  completed.  As  long  as  the  insurrection  continues  the  military  arm 
must  necossiirily  be  supreme.  But  there  is  no  reason  why  steps 
should  not  l)e  taken  from  time  to  time  to  inaugurate  governments 
essentially  popular  in  their  form  as  fast  as  territory  is  held  and  con- 
trolled by  our  trooj)s.  To  tliis  end  I  am  considering  the  advisability 
of  the  return  of  the  Commission,  or  such  of  the  members  thereof  as 
can  be  secured,  to  aid  the  existing  aiithorities  and  facilitate  this  work 
throughout  the  islands.  I  have  believed  that  reconstruction  should 
not  begin  by  the  establishment  of  one  central  civil  government  for 
all  the  islands,  with  its  seat  at  Manila,  but  rather  that  the  work 
should  be  commenced  by  building  up  from  the  bottom,  first  estab- 
lishing municipal  governments  and  then  provincial  governments,  a 
central  government  at  last  to  follow. 
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TJntil  Congress  shall  have  made  known  the  formal  expression  of 
its  will  I  shall  use  the  authority  vested  in  me  hy  the  Constitution 
and  the  statutes  to  uphold  the  sovereignty  of  the  United  States  in 
those  distant  islands  as  in  all  other  places  where  our  flag  rightfully 
floats.  I  shall  put  at  the  disposal  of  the  Army  and  Navy  all  the 
means  which  the  liberality  of  Congress  and  the  people  have  provided 
to  cause  this  unprovoked  and  wasteful  insurrection  to  cease.  If  any 
orders  of  mine  were  required  to  insure  the  merciful  conduct  of 
military  and  naval  operations,  they  would  not  be  lacking;  but  every 
step  of  the  progress  of  our  troops  has  been  marked  by  a  humanity 
which  has  surpassed  even  the  misguided  insurgents.  The  truest 
kindness  to  them  will  be  a  swift  and  effective  defeat  of  their  present 
leader.  The  hour  of  victory  will  be  the  hour  of  clemency  and  re- 
construction. 

No  effort  will  be  spared  to  build  up  the  waste  places  desolated  by 
war  and  by  long  years  of  misgovernment.  We  shall  not  wait  for  the 
end  of  the  strife  to  begin  the  beneficent  work.  We  shall  continue, 
as  we  have  begun,  to  open  the  schools  and  the  churches,  to  set  the 
courts  in  operation,  to  foster  industry  and  trade  and  agriculture, 
and  in  every  way  in  our  power  to  make  these  people  whom  Provi- 
dence has  brought  within  our  jurisdiction  feel  that  it  is  their  liberty 
and  not  our  power,  their  welfare  and  not  our  gain,  we  are  seeking  to 
enhance.  Our  flag  has  never  waived  over  any  community  but  in 
blessing.  I  believe  the  Filipinos  will  soon  recognize  the  fact  that 
it  has  not  lost  its  gift  of  benediction  in  its  world-wide  journey  to 
their  shores. 
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Codes  at  present  in  force  in  Spain,  Cuba,  Puerto  Rico  and  the  Philippines: 

[Constitution  of  June  30,  1870,  extended  to  Cuba  and  Puerto  Rico,  April 
7.  1881.1 

In  Spain. 

Books. 

May  24,  1880    CitU  Code  

Feb.     3,1881    aWi  Procedure 

June  17,  1870    Criminal  Code 

Sept.  14,  1882    Criminal  Procedure  

July  14,  1803    Mortgage  Law 

Aug.  22,  1886    Commercial  Code  

Aug.  24,  1888    Codigo  Penal  de  la  ^larina  de 

guerra    

Sept.  27,  1800    Code  of  MUiUry  Justice 

Dec.  17,  1800    Organic   Law   of   the   Supreme 

Council  of  Ami V  and  Kavv. .  1  6  216 


l5  Cuba. 

July  31,  1880    Civil  Code.  Sept.  25,  1H85    (  ivil  Prot-edure. 

May    23,  1870    Criminal  Code.  Oct.     10,  IHSO    Criminal  Procedure. 

July  14,  1803    Mortgage  Law.  Jan.    28,  1886    Commercial  Code. 

Autonomy  extended  to  Cuba,  November  25,  1807. 

Ik  Puebto  Rico. 

July  31,  1880    Civil  Code.  Sc|»t.  25,  1885    Civil  Procedure. 

May   23,  1870    Criminal  Code.  Oct.     10,  1889    Criminal  Proceduie. 

July  14,  1803    Mortgage  Law.  Jan.   28,  1886    Commercial  Code. 

Autonomy  extended  to  Puerto  Rico,  November  26,  1807. 

Iji  thk  Philipphtes. 

July   31,  1880    Civil  Code.'  Feb.     3«  1888    Civil  Prooednx«. 

Sept    4.  1884    Criminal  Cods.  Sept.    4,  1884    Criminal  Proeedure,  to 

go  into   effect   Jan. 

1,  1888. 
July  14,  1803    Mortgage  Law.  Aug.    6,  1888    Commercial  Code. 

(601) 
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SPANISH-AMERICAN  CONSTITUTIONS  AND  CODES. 
[The  Constitutions  and  many  of  the  Codes  have  suffered  amendments.] 


Akgentine  Republic. 


Constitution  of  1860. 
Commercial  Code  of  1800. 


Mining  Code  of  1887. 

Compilation    of   Codes    and    Laws   of 

1888. 


Constitution  of  18S0. 
Commercial  Code  of  1891. 


(Constitution  of  1891. 
Commercial  Code  of  1850. 


BOLIYIA. 

liUning  Laws  of  1880-82. 

Brazil. 

Civil  Code  of  1891. 
Mining  Code  of  1857. 


C^onfititution  of  1886. 
Civil  Code  of  1891. 

Commercial  Code  of  1886-87. 


Colombia. 


Special  Laws  for  Panama,  1886-89. 
Rogintration  of  Foreign  CorporationSr 

Laws  of  1888. 
Mining  Code  of  1887. 


Constitution  of  1833. 
Civil  Code  of  1856. 


Chili. 


Commercial  Code  of  1865. 
Mining  Code  of  1889. 


Constitution  of  1871. 
Commercial  Code  of  1853. 


CoBTA  Rica. 


^fining  Ordinances  of  1830. 
Compilation  of  Codes,  1887-88. 


(Constitution  of  1884. 
Civil  Code  of  1887. 


Ecuador. 


Commercial  Code  of  1878. 

Mining  I^aws  of  Spain  and  of  1886. 


(Constitution  of  1879. 
Civil  Code  of  1877. 


Guatemala. 


Commercial  Code  of  1877. 
Mining  I<uwb  ox  1882. 


Constitution  of  1894. 
I^nd  Laws  of  1888. 


Honduras. 


Mining  Laws  of  1880-88. 
Consolidated  Laws  of  1887. 


Civil  Code  of  March  31,  1884. 
Commercial  Code  of  Sept.  15,  1889. 


Mexico. 

Mining  Code  of  Nov.  22.  1884. 


Table  or  Vx^j^^^.  tit^Ji 

KlCARAQVA. 

Constitution  of  1893.  Mining  i'oUe  of  )H70. 

Civil,  Commercial  and  Criminal  Codes, 
revised,  and  about  to  be  adopted. 

Paraguay. 

Constitution  of  1870.  hand  l.a\vti  of  iHH.i  UJ. 

Civil  and  Commercial  Laws,  1880-03. 

Peru. 

Constitution  of  1860.  Cornnu'rcial  CiuId  iii  l)||/tt>t. 

Civil  Code  of  1851.  .Mining  Kaua  ut  h|'uiu  ami  nt  )b7i 

riii'ot'Ay. 

Constitution  of  1893.  ^Uninig  i'iMu  of  iani^ 

avil  Code  of  1895. 

Constitution  of  1^-93.  Miiiiiij^  <  <;<i^  vf  ibi^i- 

Commertial  LAWfe  of  IbOl-^. 
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Abadengo    08 

Abila  a 

Actos    114 

AdminiBtrative  law    67.  H5 

Administration,  attitude  of,  in  respect  to  Cuba,  Puerto  Rico,  and  the  Phil- 
ippines      588 

Afncan  territory   121 

Alans    8 

Alaric  19,  31,  05,  81 

Alaya.     [See  Viccaya.) 

Albedrios,  Fuero  of 70 

Alcala  de  Henares   68,  60 

Alcala,  Ordenamiento  of 73 

reference  to 20,  56,  66,  09 

Alfonso  VII   68,  82 

X  20,  50,  70,  71,  72.  75,  82 

XI   20,  70,  82 

XII   83,  84,  92 

Xni    83.    84,  573 

Alliance,  Holy  «8 

Amejoramientos   114 

Amendments  to  Civil  Code  and  Forms 473 

Ampurias    3 

And[alusia    8 

Anianus.     [See  Breviarium.) 

Arabic  Element   24,  58 

dominion    23.  00 

laws    61 

summary    ' 63 

Arabs    8,  81 

Aragon  9,  '52,  69,  83,  80,  112,  113.  516 

Arbitralcs    114 

Argentina 11,  23,  121,  520,  000 

Arianism    7 

Asturias  9,  00,  04,  09,  82 

Aries    27 

Athaulf    19.  81 

Audiencias    513.  521 

Aula  Regia    : 40 

Authorities.     {See  Preface.) 

Autonomy     558 

Autos  Acordados  77 

Ayacucho    16 

Baetica    3,  0 

Bail    495 

(r,o,5) 
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Balearic  Islands 3,  6,  113 

Barbarorum,  laws  of 31,  42 

Barcelona,  counts  of 83 

statutes  of  516 

{See  maritimas.) 

Basques  1,  112,  114,  115,  122 

Becerro    66 

BehetriaH    65 

Bilbao,  Ordenanzas  of 86,  517 

Biscavne  Mountains  9,  60,  64 

Bolivia   14,  23,  520,  600 

Boliyar    10 

Boyaca    15 

Brazil    523,  600 

Breviarium  Aniani 31 

reference  to  10,  37,  42 

canonum    46 

Buenos  Ayres.     [See  Argentina.) 

Cadiz    2,  88 

Calpe   3 

Canary  Islands    121 

Canning    88 

Canonical  Element   43 

law    24 

Canonum.     [See  Canonical.) 

Canovas    92 

Capitulos.     {See  canonical.) 
Capitulares.     {See  canonical.) 

Carabobo     15 

Careo    500 

Carlists    89,  91 

Cartas  pueblas    66,  69 

Carthageniensis    6 

Carthaginians 3,  7,  19,  23 

Casa  de  Contratacion  519 

Casaoion,  law  of 492,  497 

Castelar    92 

Castes    19,  36 

Castile,  Fuero  of.     {See  Fuero  Real.) 

reference  to 9,  21,  65,  69,  71,  73,  82,  86,  109 

Catalonia  83,  86,  112,  113,  516 

Catholicism 6,  19,  35,  50 

CMulas   77,  521 

Celts    2 

Central  America 16,  23,  121,  600 

{See  name  of  country.) 

Centralists    528 

Chalons    35 

Champagne,  House  of 83 

Chili  12,  23,  121,  521,  600 

Chindasvijit     49,  81 

Christianity 6,  28,  85 

Chronological  tables 23,  81,  82,  83,  84 

ad    9 

Ciudad   Real    73 

[For  continuation  of  General  Index,  see  page  666.] 
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ALPHABETICAL  INDEX  TO  CIVIL  CODE. 

^Abandonment  of —  Artlcleg. 

ffuardianship No.  4,  236 

beds  of  rivers    370 

waters 419 

possession 460 

servient  tenements 699 

the  child  by  the  parent;  cause  of  incapacity  to  succeed 766 

tenements  charged  with  ffround  rents  . .  1626,  1631,  1669,  1660,  1663,  1664 

Abduction,  marriage  of  the  abductor  with  the  abducted 101,  102,  136 

Abortions.     {See  Births.) 

Absence  and  presumption  of  death: 

provisional   measures    181-183 

declaration  of  184-186 

administration  of  property 187-190 

presumption  of  death  34,  66,  191-194 

eventual  rights  of  an  absentee  196-198 

rescission  of  contracts  in  the  name  of  an  absentee 1291,  1296,  1299 

effects  of  absence  with  regard  to  the  conjugal  community 1433,  1436 

1441-1443 

suspends  the  parental  power 170 

determination  of,  for  prescription 1968 

sale  of  property   90S 

Abstention  of  creditors  in  agreements  with  regard  to  reduction,  etc 1917 

1922-1924 

Abuse  of  things  given  in  usufruct  620 

in  use  ana  habitation  629 

Acceptance  of  — 

donations 623,  626,  626,  629  et  seq,  1330 

an  inheritance   988  et  seq-1009 

legacies 889 

executorship 898 

the  consignation  of  what  is  owed 1180 

•        contracts  by  letter    1262 

an  advantage    833 

an  agency    1710,  1718 

Accession  — 

defined 353,  364-367 

with  regard  to  real  property  368-374 

with  regard  to  personal  property 376-383 

of  a  thing  given  in  usufruct 479,  486 

in  tenements  charged  with  an  emphyteusis 1631 

Accounts  — 

of  the  executorship   907 

of  guardianship    279-287,  291 

of  the  administration  of  hereditary  property  1032 

error  of 1266 

prescription  to  demand  the  rendering  of 1972 

Accretion  (right  of)  — 

in  properiy  of  absentees 196,  197,  981-987,  922 

in  donations    637 

in  case  of  the  renunciation  of  the  legatee  888 

in  executorship   908 

administration  of  hereditary  property  by  those  having  a  right  of  ac- 
cretion         802 

Accusation  of  crime : 

loss  of  the  inheritance  by  the  accuser' 766,  768 

revokes  a  donation  ....  * 648 


608  General  Index. 

Acknowledgment.     {See  Recognition.)  Articles. 

Acquaintance  of  the  testator  by  the  notary  and  witnesses 685,  085 

Acquisition  of  possession   438,  441,  445 

Act  of  Qod.     {See  Vis  Major.) 

Actions: 

their  institution  by  juridical  persons  38 

residence  of  natural  and  juridical  perBons  for  the  exercise  of  rights 

and  the  fulfillment  of  obligations    40,  41 

illegality  of  actions  with  regard  to  espousals  43 

to  claim  damages  for  breach  of  promise  to  marry 44 

to  contest  acts  and  contracts  of  married  women 65 

to  request  the  nullity  of  marriases 102 

to  contest  the  legitimacy  of  children    113,  118,  962 

to  contest  legitimation   128 

for  the  recognition  of  natural  children   137,  138 

to  contest  adoption   180 

of  the  person  giving  support  against  the  person  obliged  to  give  it . .     1894 

arising  from  guardiansnip   287 

requesting  the  division  of  a  thing  held  in  common 400,  401 

corresponding  to  the  donee   638 

to  revoke  gifts  on  account  of  the  supervention  of  children 646 

which  may  be  brought  by  the  donor  for  causes  of  ingratitude. .  652,  653 

by  petition  of  inheritance   197 

to  declare  the  incapacity  of  the  heir 762 

to  accept  and  renounce  inheritances 1004 

to  demand  the  completion  of  the  legal  portion 815 

arising  from  deposits   1765 

of  Icvdemiutn   1646 

of  and  against  the  principal  1717 

against  the  substitute  of  the  agent  1722 

arising  from  pledges  and  mortgages 1862 

to  recover 348 

which  can  not  be  renounced   646,  652,  653 

rescissory,  by  reason  of  lesion  1076,  1078,  1294,  1299 

for  nullity 1301  et  eeq. 

arising  from  the  loss  of  a  thing 1186 

arising  from  sales  1472,  1483.  1490,  1496,  1499 

with  regard  to  paraphernal 1383 

of  redemption *. . .    1508,  1517,  1639 

arising  from  leases   1560 

to  demand  liability  of  the  assignor  of  credits  and  incorporeal  rights.     1530 

to  demand  liability  of  the  contractor  of  buildings 1591 

to  demand  liability  of  the  owner  of  the  buildings 1597 

of  the  annuitant  against  the  person  paying  it 1623 

arising  from  gambling  and  wagers 1798,  1799,  1801 

usufruct  of   486 

compromise  with  regard  to  civil  actions  arising  from  a  crime 1813 

prescription  of,  in  general 1930,  1932.  1961-1975 

( (St fc  Assignment;  Recovery;  Terms;  Prescription.) 

Acts  — 

void 4 

tolerated  and  clandestinely  executed   444 

of  the  heir  which  determine  the  implied  acceptance  of  the  inherit- 
ance          1000 

creating  or  modifying  real  rights  1280 

of  contractors  which  serve  as  a  basis  for  the  interpretation  of  con- 
tracts         1282 

of  voluntary  jurisdiction  in  order  to  fix  the  dowry 1341 

of  ownership  by  the  agent  1713 
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Articles. 

Adhesion,  accession  by  375-380 

AdminiRtration  of  property  — 

incapacity  to  adxninister  213 

of  property  of  the  conjugal  community. .  50,  60,  73,  1357,  1365,  1384,  1387 

1380,  1412-1416 
(See  Dowry;  Conjugal  community;  Separation.) 

of  property  of  children 150,  163,  166 

of  property  of  absentees,  minors,  prodigals,  the  insane,  and  of  per- 
sons interdicted  and  bankrupts 181-100,  210,  225,  No.  4,  264,  1014 

of  hereditary  property 801-804,  065-067,  000,  1020,  1026  et  seq.,  1033 

of  estates  owned  in  common 30S 

of  property  given  in  usufruct  when  no  security  has  been  given 404 

guardianship  limited  to  administration  210,  229 

agency  executed  in  general  terms 1713 

of  the  funds  of  partnerships 1602-1605 

{See  Management  of  business.) 

Administrative  authorities  assist  the  father  to  punish  the  child 156 

Adoption  173-180 

nature  and  requisites,  etc Nos.  5  and  6,  84 

loss  of  parental  power 167 

power  over  adopted  children 154  et  seq. 

does  not  give  the  parent  the  usufruct  of  the  property  of  the  child..       16d 

permission  to  contract  marriage  to  adopted  children 46 

{See  Rule  11  of  the  transitory  provisions.) 

Adultery: 

obstacle  to  marriage No.  7,  84 

cause  for  divorce No.  1,  10(^ 

divorce  for  this  crime  does  not  prevent  subsequent  exercise  of  par- 
ental power 73 

divorce  for,  is  not  an  obstacle  to  the  Ic^timacy  of  the  children 109 

persons  convicted  of  adultery  cannot  inherit  from  the  injured  hus- 
band     756,  758 

Advance  of  sums  necessary  for  the  execution  of  an  agency 17,  28 

Advantages —  {See  pp.  33,  74.) 

in  favor  of  children  and  other  descendants 823-833 

their  amount    809 

charged  with  the  usufruct  granted  the  surviving  consort 834,  835 

is  valid  even  in  case  of  disinheritance  without  cause 851 

in  property  subject  to  reservation  072 

Affinity.    {See  Relationship.) 

Age: 

under  3  years 70,  73 

to  contract  marriage No.  1,  83 

recognition  of  children  of  age 133 

for  adoption   173 

for  the  presumption  of  the  death  of  an  absentee 101 

to  be  excused  from  being  a  guardian 244 

to  attend  a  family  council 205,  308 

legal  emancipation    314,  320 

voluntary  emancipation    318 

daughters  over  23  years  of  age  and  imder  25 321 

orphans 322,  323,  324 

usufruct  limited  by  the  age  of  a  third  person 516 

to  make  testaments   663,  688 

to  be  a  witness  to  testaments 681,  701 

duration  of  the  legacy  for  education  879 

39 
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Codes  at  present  in  force  in  Spain,  Cuba,  Puerto  Rico  and  the  Philippines: 

[Constitution  of  June  30,  187 G,  extended  to  Cuba  and  Puerto  Rico,  April 
7s  1881.] 


In  Spain. 


Books.      Titles.        Articles.  ,.32L" 

umes. 


May  24,  1889    Civil  Code  4  18            1076 

Feb.     3,  1881    avil  Procedure  3  69           2182 

June  17,  1870    Criminal  Code 3  26              626 

Sept.  14,  1882    Criminal  Procedure  7  40             998 

July  14,  1893    Mortgage  Law 0  15             413 

Aug.  22,  1886    Commercial  Code  4  27              966 

Aug.  24,  1888    Codigo  Penal  de  la  I^Ianna  de 

guerra    3  17              343 

Sept.  27,  1890    Code  of  Military  Justice 3  49              760 

Bee.  17,  1800    Organic   Law   of   the   Supreme 

Council  of  Army  and  Navy.  .1  6              216          1 

In  Cuba. 

July  31,  1889    Civil  Code.                         Sept.  25,  1885  Civil  Procedure. 

May   23,  1879    Criminal  Code.                Oct.     19,  1880  Criminal  Procedure. 

July  14,  1893    Mortgage  Law.                .Tan.   28,  1886  Commercial  Code. 

Autonomy  extended  to  Cuba,  November  25,  1897. 

In  Puebto  Rico. 

July  31.  1889    Civil  Code.                        Sept  25,  1885  Civil  Procedure. 

May   23,  1879    Criminal  Code.                Oct.     19,  1889  Criminal  Procedure. 

July  14,  1893    Mortgage  Law.               Jan.   28,  1886  Commercial  Code. 

Autonomy  extended  to  Puerto  Rico,  November  26,  1897. 

IiT  THE  Philippines. 

July   31,  1889    Civil  Code.'                     Feb.     3.  1888  avU  Procedure. 

Sept.    A,  1884    Criminal  Code.                Sept.    4,  1884  Criminal  Procedure,  to 

go  into   effect   Jan. 

1,  1888. 

July  14,  1893    Mortgage  Law.               Aug.    6,  1888  Commercial  Code. 

(601) 
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• 

Atsodations,  corporaUons  and  institutions:  Articles. 

foreign    28 

jari£cal  persons  35,  36,  37,  39 

usufruct  m  favor  of  associations 515 

which  can  and  can  not  inherit 745,  746 

acceptance  and  repudiation  of  an  inheritance  in  favor  of  corpora- 
tions, etc W3 

Attomevs: 

prohibition  to  purchase 1459 

prescription  of  fees 1967 

report  of 274 

appointed  to  defend  incapable  persons 215,  219 

Auction  — 

of  property  of  minors 272 

for  the  sale  of  things  lost 615 

of  pledges    1872 

{See  Purchase  and  sale.) 

Aunts.    {See  Uncles.) 

Authorization.     {See  Permission;  Approval;  Guardianship.) 

Authors  of  works,  ownership  of 428, 


Bad  conduct  — 

is  an  obstacle  to  guardianship  or  protutorship 237,  238 

suspends  the  obligation  to  give  support 152 

Bad  faith: 

marriage  in 69,  70,  72,  1417 

in  accessions  with  regard  to  real  and  personal  property 360,  362 

363,  364,  375,  379,  382,  383 

in  possession  433 

alienation  in  fraud  of  creditors 1298 

in  case  of  eviction 1476 

in  sales  1488 

in  the  sale  of  credits  and  rights 1529 

in  the  collection  of  what  is  not  due 1896 

in  contracts  of  partnership 1692,  1706 

in  suits 241 

(See  Good  faith;  Prescription.) 

Balconies  and  openings  on  the  estate  of  another 582  et  seq. 

Bankruptcy  of  the  principal  or  agent 1732 

Bankrupts  and  insolvents: 

cannot  be  guardians 237 

effects  of  bankruptcy  1831,  1843 

bankruptcy  of  a  person  paying  a  ground  rent 1660 

Banks.    {See  Rivers.) 

Beds  of  rain  waters 413 

Beds  of  rivers,  etc.,  change  of 370,  372,  374,  407,  408 

Bees,  their  pursuit  and  occupancy 334,  612 

Beneficent  institutions  — 

which  can  inherit 746 

testamentary  provisions  for  suffrage  and  pious  works  in  benefit  of 

the  soul ;  manner  of  fulfilling  747 

rights  of  succession  of 956,  957 

receive  the  profits  from  illegal  associations  which  have  been  dis- 
solved         1666 

(See  Guardianship.) 

Benefits  of  — 

majority    322 

division    1837 

inventory 992,  996,  998,  1007,  1010-1034,  1192-1194 
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Bequests.    (See  Lesmcies.)  ArUclec 

Bettmg  and  pmbling 1798-1801 

Bigamy,  prohibition,  effects,  etc 51,  No.  5,  83 

Birth  — 

record , 326,  328 

precautions  to  be  obscrred  when  the  widow  remains  in  a  pregnant 

condition   , ©5^967 

suits  with  regard  to  births 1247 

presentation  of  the  newly-born  child  in  the  registiy  not  required. . . .      328 
{See  ChildreB,  posthumous.) 

Bishops  may  ezcuffe  themseWes  from  guardianship 244 

Blind,  deaf,  and  dumb,  the  — 

cannot  be  witnesses  to  testaments 681 

evidence  of 1246 

how  they  may  dispose  by  will 698,  708 

Boarding  credits  for 1922,  1926  et  seq.,  1967 

Bond.    {See  Security.) 

Bonds  and  stocks 257,  266,  272,  347,  1355,  1359,  1370,  1444,  1872 

Books.    {See  Registry  of  guardianships.) 

Boundaries,  their  determination  in  a  bill  of  sale 1471 

Brooks  {see  Rivers)   407,  408,  412 

Brokers.    {See  Agents.) 

Brothers  (and  sftsters) : 

support  143,  144 

legitimate  guardians 211 

legitimate  guardians  of  the  insane  and  deaf  and  dumb 220 

legitimate  guardians  of  persons  interdicted 230 

family  council    294 

how  those  of  the  whole  and  half  blood  inherit 770,  947,  949,  950 

there  is  no  right  of  succession  among  legitimate  and  illegitimate. . .      943 
there  is  right  of  succession  among  natural 945 

Buildings  — 

are  real  property  No.  1,  334 

loss  of,  given  in  usufruct,  etc 517 

supports  by  a  party  wall 676 

in  danger  of  falling 389,  391  1907 

charged  with  an  easement  of  receiving  water 587 

distance  between 589-593 

liability  of  the  builder  if  they  are  destroyed,  etc 1590,  1601,  1592,  1593 

exempted  from  the  easement  of  an  aqueduct  559 

servants  dismissed  without  cause  and  who  occupy  buildings  of  the 
employer    1587 

Burdens.    {See  Charges;  Mortgages;  Ground  rents.) 
Burial.    {See  Funeral.) 

Calamities   1781 

Calumny.     {See  Insults.) 

Cancellation  of  the  — 

bond  of  a  guardian 259 

security  or  mortgage  of  the  usufructuary 522 

dowry  security  1351 

Capacity  — 

for  civil  marriage 83 

to  dispose  by  testament 662-666 

to  inherit 744-762,  912,  914,  929 

incapacity  to  make  contracts 1262  et  seq. 

to  purchase  and  sell 1457-1459 

{See  Partnerships;  Statutes.) 


614  Genxbal  Ikdez. 

Capital  —  Artlclea. 

brought  by  the  husband  to  the  marriage 1397,  1398,  1399,  1400,  1402 

1406.  1410.  1419,  1423 

of  the  absent  husband 188 

Captains  — 

of  merchant  Tessels,  marriages  they  authorise 94 

in  the  Army  and  Navy 716,  722 

Carriers.     {See  Transportation.) 
Cattle  — 

given  in  usufruct   499 

given  in  use  526 
owry  or  capital  in  cattle 1405 

easements  for  the  passage  of  animals 570 

sick  cattle 1494 

{See  Animals.) 
Causes  : 

falsity  of  the  cause  mentioned  as  the  foundation  for  an  inheritance 

or  legacy   767 

in  contracts 1261,  1274-1277,  1301,  1305,  1306 

in  donations  622,  628 

in  advantages  827 

of  disinheritance 848,  850-855 

of  divorce.    {See  Divorce.) 
Certification  — 

as  to  the  capacity  of  the  testator 695 

of  being  acquainted  with  the  testator  and  witnesses 700,  707 

{See  Good  faith;  Bad  faith;  Notary.) 

Chance,  aleatory  contracts 1790  et  seq. 

Charges  — 

on  possession 452 

on  property  given  in  usufruct 504 

for  beneficent  purposes 788 

on  advantages    824 

on  a  bequest 867 

of  the  inheritance 891,  1023,  1086 

on  paraphema  and  conjugal  community  property 1344,  1387 

on  a  thmg  purchased 1483-1499 

on  property  donated  1332 

and  obligations  of  the  conjugal  community 1408,  1411 

Chastity,  pledge  of,  an  obstacle  to  marriage 83 

Chimneys,  construction  of  590 

Children  — 

condition  and  nationality 15,  17,  18,  19,  24 

legitimate  — 

paternity  and  filiation  108-114,  115-118 

support 143,  144,  145 

parental  authority 154  et  seq. 

duties  of  the  mother  contracting  a  second  marriage  with  regard 

to  the  children  of  the  first 63 

rights  of  succession 761,  806  et  seq.,  853  et  seq.,  930-934 

daughters  under  25  years  of  age 321 

disinheritance  does  not  injure  the  children  of  the  disinherited..       761 

857,  973 
support  and  education  of  children  in  the  case  of  the  separation 

of  the  consorts  or  of  the  nullity  of  the  marriage 70,  73,  1434 

obligatory  dowries  in  favor  of  daughters 1340  et  seq. 

exemption  from  being  a  guardian  on  account  of  ha^dng  five 
chUdren 244 
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Children  —  Contiinicd.  Aftlclf^ 

legitimmtcd,  natnial  and  iDegitimate  in  ^neral  — 

legitimation  of  natnral,  and  who  are  such r. I19-12S 

recognition  of 12^13^  741 

consent  to  contract  marriage 46  et  eeq* 

rapport    143 

parental  power 154  et  8e<|. 

guardianahip  and  family  conncil 206,  211«  3<« 

rights  of  raecession 807  et  seq^  SIO-^7,  913,  924-929>  939-»l5 

adopt^  {gee  Adoption)  — 

cases  in  which  the  birth  of  a  child  revokes  a  gift  or  gives  rise 

to  a  reservation 644,  980 

appointment  to  succession  of  a  person  and  his  children 771 

prohibited  donations    1335 

administration  by  the  children  of  the  property  of  the  absent 

parent   199 

loans  to  children  of  the  fanuly 1824 

{See  Descendants:  Legitimation;  Advantages;  Birth;  Reser%*a- 
tions;  Guardianship;  Age.) 
posthumous  — 

a  conceived  child  is  considered  as  bom  for  all  favorable  pur- 
poses             29 

contest  of  legitimacy   Xo.  3,  112 

may  acquire  by  donation  627 

precautions  to  be  observed  when  the  iiidow  remains  in  a  preg- 
nant condition 959-967 

revocation  of  donations  by  the  birth  of  a 644 

revocation  of  testaments  for  the  same  reason 814 

Church  — 

acquisition  and  possession  of  property 38 

capacity  to  inherit 746,  752 

{See  Monastic  orders.) 
Citation.     {See  Family  council;  Holographic  testament.) 
Civil  interdiction: 

limitation  of  judicial  capacity  of  those  subject  to  interdiction 32,  66 

170.  200.  278 

guardianship  over  ]»erson  subject  to 228-230 

cannot  be  witness  to  testaments 681 

is  a  cause  for  disinheritance 853 

marriage  contract  of  the  person  interdicted 1323 

gives  rise  to  the  separation  of  the  property  of  the  conjupal  com- 
munity       1433,  1435,  1436 

dissolves  partnerships  and  terminates  an  agency 1706,  1732 

Civil  procedure  — 

appearance  in  suits  of  a  married  woman  60 

opposition  to  marriage   98 

recognition  of  children   1 33 

obligation  to  support 145,  1 48 

next  friends  of  minors 105,  317,  1060 

absence 181-183,  186,  192 

judicial  representation  of  foundlinps 212 

of  persons  subject  to  guardianship 218  et  seq. 

suits  in  the  name  of  minors 241,  242 

suits  involving  excuses  from  guardianship 249,  250 

suits  in  the  name  of  minors  and  incapable  persons 209 

remedies  from  decisions  of  the  family  council 310 

summons  for  eviction   1482,  1 4S3 

references  in  the  code  to  the  law  of 223,  704,  714,  718,  1789 

{Sec  Actions;  Final  sentence;  Suit;  Appeals.) 
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Balearic  Islands 3,  6,  113 

Barbaronim,  laws  of 31,  42 

Barcelona,  counts  of 83 

statutes  of 516 

{See  maritimas.) 

Basques  1,  112,  114,  115,  122 

Becerro    66 

Behetrias    65 

BillMio,  Ordenanzas  of 86,  517 

Biscavne  Mountains  9,  60,  64 

BoUvia   14,  23,  520,  600 

Bolivar    10 

Boyaca    15 

Braal    623,  600 

Breviarium  Aniani  31 

reference  to  19,  37,  42 

canonum    46 

Buenos  Ayres.     (See  Argentina.) 

Cadiz    2,  88 

Calpe   3 

Canary   Islands    121 

Canning    88 

Canonical  Element   43 

law    24 

Canonum.     {See  Canonical.) 

Canovas    92 

Capitulos.     {See  canonical.) 
Capitulares.     {See  canonical.) 

Carabobo    15 

Careo    500 

Carlists    89,  91 

Cartas  pueblas    66,  69 

Carthageniensis    6 

Carthaginians 3,  7,  19,  23 

Casa  de  Contratacion  519 

CaRacion,  law  of 492,  497 

Castelar    92 

Casttes    19,  36 

Castile,  Fuero  of.     {See  Fuero  Real.) 

reference  to 9,  21,  65,  69,  71,  73,  82.  86,  109 

Catalonia  83,  86,  112,  113,  516 

Catholicism 6.  19,  35.  50 

CMulas   77,  523 

Celts    2 

Central  America 16,  23,  121,  600 

{See  name  of  country.) 

Centralists    528 

Chalons    35 

Champagne,  House  of 83 

Chili  12,  23,  121,  521,  600 

Chindasvint    49.  81 

Christianity  6,  28,  85 

Chronological  tables 23,  81,  82,  83,  84 
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ALPHABETICAL  INDEX  TO  CIVIL  CODE. 

Abandonment  of —  Articles. 

ffuardUnship No.  4,  236 

beds  of  rivers    370 

waters 419 

possession 460 

servient  tenements 509 

the  child  by  the  parent;  cause  of  incapacity  to  succeed 756 

tenements  charged  with  ground  rents  . .   1625,  1631,  1659,  1660,  1663,  1664 

Abduction,  marriage  of  the  abductor  with  the  abducted 101,  102,  135 

Abortions.     {See  Births.) 

Absence  and  presumption  of  death: 

provisional   measures    181-183 

declaration  of   184-186 

administration  of  property 187-190 

presumption  of  death 34,  66,  191-194 

eventual  rights  of  an  absentee  195-198 

rescission  of  contracts  in  the  name  of  an  absentee 1291,  1296,  1299 

effects  of  absence  with  regard  to  the  conjugal  community 1433,  1436 

1441-1443 

suspends  the  parental  power 170 

determination  of,  for  prescription 1958 

sale  of  property   903 

Abstention  of  creditors  in  agreements  with  regard  to  reduction,  etc 1917 

1922*1924 

Abuse  of  things  given  in  usufruct   520 

in  use  and  habitation  529 

Acceptance  of  — 

donations 623,  625,  626,  629  et  seq,  1330 

an  inheritance   988  et  seq-1009 

legacies 889 

executorship 898 

the  consignation  of  what  is  owed 1180 

'        contracts  by  letter    1262 

an   advantage    833 

an  agency    1710,  1718 

Accession  — 

defined 353,  354-357 

with  regard  to  real  property  358-374 

with  regard  to  personal  property 375-383 

of  a  thing  given  in  usufruct 479,  486 

in  tenements  charged  with  an  emphyteusis 1631 

Accounts  — 

of  the  executorship   907 

of  guardianship    279-287,  291 

of  the  administration  of  hereditary  property 1032 

error  of 1266 

prescription  to  demand  the  rendering  of 1972 

Accretion  (right  of)  — 

in  property  of  absentees 196,  197,  981-987,  922 

in  donations    637 

in  case  of  the  renunciation  of  the  legatee  888 

in  executorship   908 

administration  of  hereditary  property  by  those  having  a  right  of  ac- 
cretion         802 

Accusation  of  crime : 

loss  of  the  inheritance  by  the  accuser 756,  758 

revokes  a  donation  ....  * 648 
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Balearic  Islands 3,  6,  113 

Barbarorum,  laws  of 31,  42 

Barcelona,  counts  of 83 

statutes  of  516 

{See  maritimas.) 

Basques  1,  112,  114,  115,  1^ 

Becerro    66 

Behetrias    65 

Bilbao,  Ordenansas  of 86,  517 

Biscavne  Mountains  9,  60,  64 

BoUvia  14,  23,  620,  600 

Bolivar    10 

Boyaca    15 

BrazU    523,  600 

Breviarium  Aniani 31 

reference  to  19,  37,  42 

canonum    46 

Buenos  Ayres.     {See  Argentina.) 

Cadiz    2,  88 

Calpe   3 

Canary   Islands    121 

Canning    88 

Canonical  Element   43 

law    24 

Canonum.     {See  Canonical.) 

Canovas    92 

Capitulos.     {See  canonical.) 
Capitulares.     {See  canonical.) 

Carabobo    15 

Careo    500 

Carlists    89,  91 

Cartas  pueblas    66,  69 

Carthageniensis    6 

Carthaginians 3,  7,  19,  23 

Casa  de  Contratacion  519 

Ca»acion,  law  of 492,  497 

Castelar    92 

Castes    19,  36 

Castile,  Fuero  of.     {See  Fuero  Real.) 

reference  to 9,  21,  65,  69,  71,  73,  82.  86.  109 

Catalonia   83,  86,  112,  113,  516 

Catholicism  6.  19,  35,  50 

CMulas   77,  523 

Celts    2 

Central  America 16,  23,  121,  600 

{See  name  of  country.) 

Centralists    528 

Chalons    35 

Champagne,  House  of 83 

Chili  12,  23,  121,  521,  600 

Chindasvipt     49.  81 

Christianity  6,  28,  85 

Chronological  tables 23,  81,  82,  83,  84 

Cid    9 

Ciudad   Real    73 

[For  cootinuation  of  Qeneral  Index,  see  page66fi.] 
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ALPHABETICAL  INDEX  TO  CIVIL  CODE. 

Abandonment  of —  Articles. 

ffuardianship No.  4,  236 

beds  of  rivers    370 

waters 419 

possession 460 

servient  tenements 699 

the  child  by  the  parent ;  cause  of  incapacity  to  succeed 756 

tenements  charged  with  sround  rents  . .  1625,  1631,  1659,  1660,  1663,  1664 

Abduction,  marriage  of  the  abductor  with  the  abducted 101,  102,  135 

Abortions.     (See  Births.) 

Absence  and  presumption  of  death: 

provisional   measures    181-183 

declaration  of  184-186 

administration  of  property 187-190 

presumption  of  death 34,  66,  191-194 

eventual  rights  of  an  absentee  195-198 

rescission  of  contracts  in  the  name  of  an  absentee 1291,  1296,  1299 

effects  of  absence  with  regard  to  the  conjugal  community 1433,  1436 

1441-1443 

suspends  the  parental  power 170 

determination  of,  for  prescription 1958 

sale  of  property   903 

Abstention  of  creditors  in  agreements  with  regard  to  reduction,  etc 1917 

1922-1924 

Abuse  of  things  given  in  usufruct  520 

in  use  and  habitation  529 

Acceptance  of  — 

donations 623,  625,  626,  629  et  seq,  1330 

an  inheritance   988  et  seq-1009 

legacies 889 

executorship 898 

the  consignation  of  what  is  owed 1180 

•        contracts  by  letter    1262 

an  advantage    833 

an  agency    1710,  1718 

Accession  — 

defined 353,  354^357 

with  regard  to  real  property  368-374 

with  regard  to  personal  property 375-383 

of  a  thing  given  in  usufruct 479,  486 

in  tenements  charged  with  an  emphyteusis 1631 

Accounts  — 

of  the  executorship   907 

of  guardianship    279-287,  291 

of  the  administration  of  hereditary  property 1032 

error  of 1266 

prescription  to  demand  the  rendering  of 1972 

Accretion  (right  of)  — 

in  property  of  absentees 196,  197,  981-987,  922 

in  donations    637 

in  case  of  the  renunciation  of  the  legatee  888 

in  executorship   908 

administration  of  hereditary  property  by  those  having  a  right  of  ac- 
cretion         802 

Accusation  of  crime : 

loss  of  the  inheritance  by  the  accuser' 756,  758 

revokes  a  donation  ....  * 648 
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Aeknowlcdgment.    {See  Recognition.)  Articles. 

Acquaintance  of  the  testator  by  the  notary  and  witnesses  685,  686 

Acquisition  of  possession   438,  441,  445 

Act  of  God.     {Bee  Vis  Major.) 

Actions: 

their  institution  by  juridical  persons  38 

residence  of  natural  and  juridical  perKona  for  the  exercise  of  rights 

and  the  fulfillment  of  obligations    40,  41 

illegality  of  actions  with  regard  to  espousals   43 

to  claim  damages  for  breach  of  promise  to  marry 44 

to  contest  acts  and  contracts  of  married  women 65 

to  request  the  nullity  of  marriages 102 

to  contest  the  legitimacy  of  children   113,  118,  962 

to  contest  legitimation  128 

for  the  recognition  of  natural  children   137,  138 

to  contest  adoption   180 

of  the  person  giving  support  againnt  the  person  obliged  to  give  it . .     1894 

arising  from  guardianship   287 

requesting  the  division  of  a  thing  held  in  common 400,  401 

corresponding  to  the  donee   638 

to  revoke  gifts  on  account  of  the  supervention  of  children 646 

which  may  be  brought  by  the  donor  for  causes  of  ingratitude. .  652,  653 

by  petition  of  inheritance   197 

to  declare  the  incapacity  of  the  heir 762 

to  accept  and  renounce  inheritanres 1004 

to  demand  the  completion  of  the  legal  portion 815 

arising  from  deposits   1765 

of  laudemium    1646 

of  and  against  the  principal 1717 

against  the  substitute  of  the  agent  1722 

arising  from  pledges  and  mortgages 1862 

to  recover 348 

which  can  not  be  renounced   646,  652,  653 

rescissory,  by  reason  of  Jmion  1076,  1078,  1294,  1299 

for  nullity 1301  et  seq. 

arising  from  the  loss  of  a  thing 1186 

arising  from  sales 1472,  1483,  1490,  1496,  1499 

with  regard  to  paraphernal 1383 

of  redemption '. . .    1508,  1617,  1639 

arising  from  leases   1560 

to  demand  liability  of  the  assignor  of  credits  and  incorporeal  rights.     1530 

to  demand  liability  of  the  contractor  of  buildings 1591 

to  demand  liability  of  the  owner  of  the  buildings 1597 

of  the  annuitant  against  the  person  paying  it 1623 

arising  from  gambling  and  wagers 1798,  1799,  1801 

usufruct  of   486 

compromise  with  regard  to  civil  artions  arising  from  a  crime 1813 

prescription  of,  in  general 1930,  1932,  1061-1975 

(fiffo  Assignment;  Recovery,  Terms;  Prescription.) 

Acts  — 

void  4 

tolerated  and  clandestinely  executed   444 

of  the  heir  which  determine  the  implied  acceptance  of  the  inherit- 
ance         1000 

creating  or  modifying  real  rights  1280 

of  contractors  which  serve  an  a  basis  for  the  interpretation  of  con- 
tracts         1282 

of  voluntary  jurisdiction  in  order  to  fix  the  dowry 1341 

of  ownership  by  the  agent 1713 
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Articles. 

Adhesion,  acoesBion  by 376-380 

Administration  of  property  — 

incapacity  to  administer  213 

of  property  of  the  conjugal  community. .  50,  69,  73,  1367,  1366,  1384,  1387 

1389,  1412-1416 
(See  Dowry;  Conjugal  community;  Separation.) 

of  property  of  children 169,  163,  166 

of  property  of  absentees,  minors,  prodigals,  the  insane,  and  of  per- 
sons interdicted  and  bankrupts 181-190,  210,  226,  No.  4,  264,  1914 

of  hereditary  property 801-804,  966-967,  999,  1020,  1026  et  seq.,  1033 

of  estates  owned  in  common 39S 

of  property  giren  in  usufruct  when  no  security  has  been  given 494 

guardianship  limited  to  administration  210,  229 

agency  executed  in  general  terms 1713 

of  the  funds  of  partnerships  1692-1695 

{See  Management  of  business.) 

Administrative  authorities  assist  the  father  to  punish  the  child 166 

Adoption   173-180 

nature  and  requisites,  etc Nos.  6  and  6,  84 

loss  of  parental  power 167 

power  over  adopted  children 164  et  seq. 

does  not  give  the  parent  the  usufruct  of  the  property  of  the  child..       166 

permission  to  contract  marriage  to  adopted  children 46 

{See  Rule  11  of  the  transitory  provisions.) 

Adultery: 

obstacle  to  marriage No.  7,  84 

cause  for  divorce No.  1,  106 

divorce  for  this  crime  does  not  prevent  subsequent  exercise  of  par- 
ental power 73 

divorce  for,  is  not  an  obstacle  to  the  lejgitimacy  of  the  children 109 

persons  convicted  of  adultery  cannot  inherit  from  the  injured  hus- 
band     756,  768 

Advance  of  sums  necessary  for  the  execution  of  an  agency 17,  28 

Advantages —  {See  pp.  33,  74.) 

in  favor  of  children  and  other  descendants 823-833 

their  amount    808 

charged  with  the  usufruct  granted  the  surviving  consort 834,  835 

is  valid  even  in  case  of  disinheritance  without  cause 851 

in  property  subject  to  reservation  972 

Affinity.    {See  Relationship.) 

Age: 

under  3  years 70,  73 

to  contract  marriaffe No.  1,  83 

recognition  of  children  of  age 133 

for  adoption   173 

for  the  presumption  of  the  death  of  an  absentee 191 

to  be  excused  from  being  a  guardian 244 

to  attend  a  family  council 205,  308 

legal  emancipation    314,  320 

voluntary  emancipation    318 

daughters  over  23  years  of  age  and  imder  25 321 

orphans 322,  323,  324 

usufruct  limited  by  the  age  of  a  third  person 616 

to  make  testaments   663,  688 

to  be  a  witness  to  testaments 681,  701 

duration  of  the  legacy  for  education 879 

39 
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Acknowledgment.     {Bee  Recognition.)  Articles. 

Acquaintance  of  the  testator  by  the  notary  and  witneeoee   685,  685 

Acquisition  of  posseflBion   438,  441,  445 

Act  of  God.     {Bee  Vie  Major.) 

Actions: 

their  institution  by  juridical  persons  38 

residence  of  natural  and  juridical  persons  for  the  exercise  of  rights 

and  the  fulfillment  of  obligations    40,  41 

illegality  of  actions  with  regard  to  cMpousals  43 

to  claim  damages  for  breach  of  promise  to  marry 44 

to  contest  acts  and  contracts  of  married  women 66 

to  request  the  nullity  of  marriages  102 

to  contest  the  legitimacy  of  children    113,  118,  962 

to  contest  legitimation   128 

for  the  recognition  of  natural  children   137,  138 

to  contest  adoption   180 

of  the  person  givini;  support  against  the  person  obliged  to  give  it . .     1894 

arising  from  guardianship   287 

requesting  the  division  of  a  thing  held  in  common 400,  401 

corresponding  to  the  donee    638 

to  revoke  gifts  on  account  of  the  supervention  of  children 646 

which  may  be  brought  by  the  donor  for  causes  of  ingratitude . .  652,  653 

by  petition  of  inheritance 197 

to  declare  the  incapacity  of  the  heir 762 

to  accept  and  renounce  Inheritances 1004 

to  demand  the  completion  of  the  legal  portion 815 

arising  from  deposits   1765 

of  lavdemium    1646 

of  and  against  the  principal  1717 

against  the  substitute  of  the  agent  1722 

arising  from  pledges  and  mortgages 1862 

to  recover 348 

which  can  not  be  renounced  646,  652,  653 

rescissory,  by  reason  of  lesion  1076,  1078.  1204,  1299 

for  nullity 1301  et  seq. 

arising  from  the  loss  of  a  thing 1186 

arising  from  sales  1472,  1483,  1490,  1496,  1499 

with  regard  to  paraphernal 1383 

of  redemption 1508,  1517,  1639 

arising  from  leases   1560 

to  demand  liability  of  the  assignor  of  credits  and  incorporeal  rights.     1530 

to  demand  liability  of  the  contractor  of  buildings 1591 

to  demand  liability  of  the  owner  of  the  buildings 1597 

of  the  annuitant  against  the  person  paying  it 1623 

arising  from  gambling  and  wagers 1798,  1799,  1801 

usufruct  of   486 

compromise  with  regard  to  civil  actions  arising  from  a  crime 1813 

prescription  of,  in  general 1930,  1932,  1061-1975 

(S^fC  Assignment;  Recovery;  Terms;  Prescription.) 

Acts  — 

void  4 

tolerated  and  clandestinely  executed   444 

of  the  heir  which  determine  the  implied  acceptance  of  the  inherit- 
ance          1000 

creating  or  modifying  real  rights 1280 

of  contractora  which  serve  as  a  basis  for  the  interpretation  of  eon- 
tracts    1282 

of  voluntary  jurisdiction  in  order  to  fix  the  dowry 1341 

of  ownership  by  the  agent  1713 
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Articles. 

▲dhesion,  accession  by 375-380 

Administration  of  property  — 

incapacity  to  administer  213 

of  property  of  the  conjugal  community. .  50,  50,  73,  1357,  1365,  1384,  1387 

1389,  1412-1416 
(See  Dowry;  Conjugal  community;  Separation.) 

of  property  of  children 159,  163,  166 

of  property  of  absentees,  minors,  prodigals,  the  insane,  and  of  per- 
sons interdicted  and  bankrupts 181-190,  210,  225,  No.  4,  204,  1014 

of  hereditary  property 801-804,  965-067,  900,  1020,  1026  et  seq.,  1033 

of  estates  owned  in  common » 308 

of  property  given  in  usufruct  when  no  security  has  been  given 494 

guardianship  limited  to  administration  210,  229 

agency  executed  in  general  terms 1713 

of  the  funds  of  partnerships  1602-1605 

{See  Management  of  business.) 

Administrative  authorities  assist  the  father  to  punish  the  child 156 

Adoption   173-180 

nature  and  requisites,  etc Nos.  5  and  6,  84 

loss  of  parental  power 167 

power  over  adopted  children 154  et  seq. 

does  not  give  the  parent  the  usufruct  of  the  property  of  the  child..       166 

permission  to  contract  marriage  to  adopted  children 45 

{See  Rule  11  of  the  transitory  provisions.) 

Adultery: 

obstacle  to  marriage No.  7,  84 

cause  for  divorce No.  1,  lOd^ 

divorce  for  this  crime  does  not  prevent  subsequent  exercise  of  par- 
ental power 73 

divorce  for,  is  not  an  obstacle  to  the  legitimacv  of  the  children 109 

persons  convicted  of  adultery  cannot  inherit  from  the  injured  hus- 
band     756,  758 

Advance  of  sums  necessary  for  the  execution  of  an  agency 17,  2S 

Advantages  —  (See  pp.  33,  74.) 

in  favor  of  children  and  other  descendants 823-833 

their  amount    809 

charged  with  the  usufruct  granted  the  surviving  consort 834,  835 

is  valid  even  in  case  of  disinheritance  without  cause 851 

in  property  subject  to  reservation 072 

Affinity.    {See  Relationship.) 

Age: 

under  3  years 70,  73 

to  contract  marriage No.  I,  83 

recognition  of  children  of  age 133 

for  adoption   173 

for  the  presumption  of  the  death  of  an  absentee 101 

to  be  excused  from  being  a  guardian 244 

to  attend  a  family  council 205,  308 

legal  emancipation    314,  320 

voluntary   emancipation    318 

daughters  over  23  years  of  age  and  imder  25 321 

orphans 322,  323,  324 

usufruct  limited  by  the  age  of  a  third  perfton 516 

to  make  testaments   663,  68S 

to  be  a  witness  to  testaments 681,  701 

duration  of  the  legacy  for  education 879 

39 
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Age  —  Continued.  Article*. 

age  for  evidence  of  witnesses 1246 

alienAtion  of  the  dowry  by  the  wife 1361 

to  be  an  agent  1761 

husband  under  18  ^ears  of  age S9 

legitimate  child  dying  when  still  a  minor 118 

preference  of  persons  of  age  over  minors  for  the  office  of  guardian,  220  -227 
to  appoint  substitutes  in  testaments 775 

Agency: 

nature,  form,  and  kinds 170^1717 

obligations  of  the  a^nt 1718-1726 

obligations  of  the  principal 1727-1731 

manner  of  terminating  an  agency   1732-1739 

marria^  hj  proxy  87,  100 

possession  m  the  name  of  another 431,  439 

powers 1280 

prohibition  of  an  agent  to  purchase   1459 

effects  of  the  death  of  the  agent  1739 

lapse  of  powers  granted  by  absentees 181 

members  of  the  family  council   300 

acceptance  of  donations  through  agents 630,  631 

{See  Trustee;  Power;  Representation.) 

Agents,  commercial : 

their  intervention  in  the  sale  of  public  bonds  or  stocks  of  a  person 

subject  to  guardianship   272 

intervention  in  the  sale  ot  public  bonds  or  stocks  of  the  wife  in  case 
of  separation  of  property 1444 

Agreements  — 

in  case  of  the  assignment  of  property 1175 

between  a  debtor  and  creditors 1917-1020 

Agricultural  property: 

inclosure  of   388 

indivisible 821,  822 

charged  with  ground  rents;  limitations  for  their  division,  award, 

and  sale 1617-1619,  1633,  1635 

lease  of 1546-1582 

{See  Ground  rents;  Fixing  boundaries.) 

Agriculture  — 

preference  of  agricultural  credits Ko.  6,  1111,  1291,  1297,  1298,  1413 

Alienated   offices    336 

Alienation  — 

of  property  of  minors 164,  269,  270-272 

of  hereditary  property 1030 

is  an  obstacle  to  the  rescissory  action  for  lesixm 1078 

by  the  heir  before  having  accepted  the  inheritance 1024 

by  the  husband  under  18  years  of  age 59 

of  the  property  of  the  conjugal  community 1444 

of  the  conjugal  community  property 1413 

of  the  dowry  1359,  1361 

of  paraphema   1387,  1388,  1390 

of  property  subject  to  reservation 974-976 

of  estates  owned  in  common  899 

of  a  thing  bequeathed;  annuls  the  legacy 869 

in  fraud  of  creditors 643,  1111,  1291,  1297,  1298,  1413 

I  Alienations  which  are  valid  even  in  case  of  the  revocation  of  the  gift     649,  650 

by  the  agent 1713 

{See  Assignment;  Mortgage;  Purchase  and  sale;  Sale.) 
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Articles. 

Aliquot  party  usufruct  of 608j  510 

AmanuenBes  of  notaries 681 

Antichresis,  what  this  contract  is  and  its  effects 1881-1886 

Animals: 

herd  of  cattle 356,  357 

posnession,  wild,  domestic,  and  tame 465 

usufruct  oyer  cattle  499 

retention  of  wild  610,  612,  613 

liability  for  the  damage  they  cause 1902,  1905 

redhibitory  vices 1491-1499 

Annuities.    {See  life.) 

Appeal  — 

does  not  lie  from  paternal  dissent 49 

{See  Family  council;  Ciyil  Procedure;  Suits.) 

AppUcation  of  paymente 1172-1174,  1201 

Apprentices.    {See  Masters.) 

Appropriation,  quality  necessary  for  the  classification  of  property,  etc..      333 

335,  437,  610 

Approval,  judicial: 

when  required  for  the  recognition  of  natural  children 133 

when  required  for  the  dedsions  of  the  family  council 243 

of  acts  of  a  married  woman 995 

{See  Permission.) 

Aqueduct  — 

easement  of 557-661 

and  drains  407 

drains  owned  in  common 408,  574 

prohibition  to  construct  drains  near  party  walls 590 

rights  prior  to  the  promulgation  of  tne  code 424 

Arbitration  in  the  — 

decision  of  questions  in  which  minors  are  interested 269,  274 

division  of  tenements  owned  in  common 402 

Arbitrations.    {See  Compromises.) 

Archbishops,  excused  from  being  guardians,  etc  244,  288 

Architects:  . 

increase  in  price  agreed  upon  1593 

liability  1902,  1907,  1909 

{See  Buildings.) 

Army.     {See  Military  commanders;  Military  wills.) 

Arrest  of  children.     {See  Correction.) 

Art.    {See  Profession.) 

Artisans  1586,  1587 

Ascendants: 

support  143,  144 

are  forced  heirs 807,  809-812 

causes  for  disinheriting 854 

may  appoint  substitutes  for  their  descendants 775,  776 

general  rules  with  regard  to  succession  of 935-938 

witnesses   1247 

{See  Relationship.) 

Assignment  — 

of  possession    460 

use  and  habitation  cannot  be  assigned 626 

of  property  1 175 

of  rights  is  not  an  obstacle  to  compensation,  etc 1198 

of  credits 1526  et  seq. 

when  it  requires  a  public  instrument  1280 

assignees  of  part  owners 403 

of  actions  arising  from  deposits 1778 
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Expenses  —  Continued.  Artlclet. 

in  antiehreRia • 188S 

with  regard  to  a  thing  imduly  received 1898 

{See  Costs;  Funeral  expenses.) 

incurred  with  regard  to  another's  thing  —  useful,  necessary,  and  vol- 
untary   463,  454,  455.  1518,  1656 

{See  Improvements.) 

Expert  a: 

evidence  of 266,  271,  691,  1242,  1243,  1459,  1495,  1593 

prescription  of  fees  of 1967 

expert  apprainal  of  property  of  a  minor  or  incapacitated  person. .  266,  271 

apprair^nient  of   380 

appraiHement  of  the  value  of  panturage 663 

their  intervention  in  the  use  of  party  walls 579 

intervention  to  prevent  damage  to  property   590 

appraisal  of  tenements  charged  with  a  ground  rent 1661 

{See  Comparison;  Physicians.) 

Explosion  of  engines  liability  for  1908 

Explosive  substances 1908 

Expropriation  for  public  use 349,  351,  553,  1456 

of   waters    423 

of  pn)|»erty  in  usufruct   519 

of  tenement  charged  with  a  ground  rent 1627,  1631,  1636 

Extension  of  partnerships   1702,  1703 

Extinction  — 

of  usufruct,  use  and  habitation    513-522,  529 

of  easements   546-548,  568 

of  obligations 1156 

payment 1 157-1171 

application  of  pavments  1172-1181 

los«.  of  a  thing  diie 1182-1186 

remission 1187—1191 

confusion  of  rights   1 192-1194 

compensation 1 195-1202 

novation 1203-1213 

of  rights  and  actions   1930,  1932 

Extraterritoriality,  right  of  40 

Factories  and  other  dangerous  esta)>lishments 590 

Fair.s,  sale  of  animals   1493 

Eaith,  life  in  common  and  mutual  assistance,  fundamental  duties  of  hus- 
band  and   wife    56 

(Sre  Adultery.) 

Family,  rights  and  duties  of  the  family 9 

(»SVf  (^ouncil;  Relationship;  Successions;  Guardianship,  etc.) 
Family  council  {see  p.  400)  -- 

constitution  of   293-303 

manner  of  proceeding  of   304-313 

intervention  of.  in  the  guardianship 46,  201,  206,  209,  216,  217,  220 

221,  228,  231,  232,  233,  236,  239  et  seq.,  247.  249,  250,  255,  256 
261,  264,  268,  269,  271,  274,  275,  276,  277,  279,  282,  285,  298,  313 

1352,  1356 

authorizes  the  marriage  of  minors .' 46 

Fault  and  negligence 1089,  1092,  1104,  1122,  1183,  1306.  1360,  1902-1910 

negligence  of  the  judge  who  fails  to  call  a  meeting  of  the  family 

council 232 

of  the  guardian 273 

impairment  of  things  through  fault  or  negligence 481 
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Fault  —  C'ontinued.  Articles. 

negligence  of  the  notary  who  authenticates  a  testament 705 

of  the  lessee 1559 

in  ground  rents   1625,  1660 

in  a  deposit 1769 

of  the  agent 1726 

in  alternative  and  joint  obligations 1135,  1136|  1147 

loss  of  a  thinji^  due  1 183 

fault  of  the  oHicious  manager  1889 

prescription  of  actions  to  exact 1968 

Fees  and  charges,  prescription  of 1967 

Females.     (/SVe  Sex.) 

Fertilizer,  when  considered  real  property No.  7,  334 

Filiation  of  legitima'te  children   1 15-1 18 

Final  sentence: 

effectiveness 1251,  1252 

a  compromise  is  equivalent  to 1816 

Finds  — 

of  personal  property  which  is  not  treasure 615 

reward  to  the  finder   616 

{See  Treasure.) 
Fines  — 

imposed  upon  members  of  the  family  council   300,  306 

by  reason  of  errors  in  the  civil  repi-^try 331 

on  account  of  not  informing  the  iudpc  of  the  celebration  of  marriage.        77 

in  the  recognition  of  natural  children  132 

the  wife  is  not  obliged  to  pay  those  imposed  on  the  husband 1410 

Fire 1575,  1781 

Fish  (see  Fishing)   613 

Fishing 610,  611 

Fish  ponds 334.  367 

Flocks,  usufruct  and  use  of  {see  Cattle)   499,  526,  1405 

Floods 1575 

Force,  in  contracts  and  wills.    {See  Duress,  and  Vis  major.) 
Foreigners  — 

acquisition  and  loss  of  the  quality  of  a  Spaniard 9,  11,  17  et  seq. 

rights  of 27 

marriage  contracted  abroad    55,  1325 

transfer  of  the  conjugal  residence  abroad 58 

marriage  of,  in  Spain 91 

cannot  be  guardians 237 

when  they  cannot  be  witnesses  to  testaments 681 

testaments  in  foreign  languages  684 

may  execute  a  holographic  testament 688 

testaments  of  Spaniards  abroad   716,  732-736 

acceptance  of  an  inheritance  of  those  who  are  abroad 1012 

{See  Diplomats.) 

Forgers  and  perjurers  cannot  be  witnesses  to  testaments 681 

Forges,  construction  of  590 

Fortresses 339,  341,  689 

Fortuitous  event  or  Fuerza  Mavor:  (see  also.  Vis  Ma  for) : 

liability. . .  457,  483,  484,  499,  1096,  1105,  1129,  1136,  1183,  1425,  1602,  1625 

in  leases   1575 

in  a  deposit  1777 

liability  in  a  necessary  deposit 1784 

in  officious  management  1891,  1896 

in  commodatum  1744,  1745 

{See  Insurance.) 
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Foundlinira  —  Articlea 

marriage  of  46 

are  subject  to  the  guardianship  of  the  head  of  the  institution 212 

the  beneficent  institution  is  the  family  council 303 

Fountains,  sewerfi,  and  public  institutions  344 

overflow 407 

Fraud  or  fraudulent  machinations  — 

in  testamente   673,  674,  713 

malice  of  the  notary  who  authenticates  a  testament 705 

in  contracts  and  obligations 1101,  1102,  1107,  1265,  1269,  1270,  1301 

liability  of  the  agent  1728 

fraud  in  compromises  1817 

impairment  of  things  given  in  usufruct  through  fraud  or  negligence. .      481 

Friends,  cases  in  which  they  form  part  of  the  family  council 294 

Fruits  and  rents  — 

of  the  property  of  absentees 194,  198 

ungathered 354,  452 

gathered 451 

payment  of  fruits  to  the  possessor 451,  455 

natural,  industrial,  and  civil 354  et  seq.,  451 

which  the  usufructuary  receives 471  et  seq. 

which  the  person  having  the  right  of  use  receives 624 

in  case  of  the  revocation  of  donations 651 

restitution  by  an  heir  who  is  incapacitated  or  unworthy 760 

of  a  legacy 882,  884 

of  property  subject  to  collation  1049,  1063 

of  a  thing  which  is  the  object  of  an  obligation 1095 

compensation 1120 

in  obligations  for  a  Axed  term 1126 

in  case  of  rescission    1295,  1303 

in  case  of  nullity  1307 

of  conjugal  community  property    1364 

of  the  dowry    1379,  1380 

of  paraphema   1385,  1386 

of  property  belonging  to  the  consorts 1401,  1403 

of  a  thing  sold  1468,  1478 

in  case  of  redemption   1519 

in  the  sale  of  credits  and  rights 1533 

loss  of  the  fruits  of  a  thing  leased 1575,  1576 

pavment  and  redemption  of  ground  rents,  the  pension  of  which  con- 
sists of  fruits 1611.  1613,  1630.  1657,  1663 

loss  of  the  fruits  of  tenements  charged  with  ground  rents 1624 

the  agent  does  not  acquire  the  fruits 1741 

fruits  guaranteed  by  mortgage 1877 

of  what  the  antichresis  consists 1881 

Furro  de  Vizcaya 10 

Fugitives 1441 

Fulfillment  of  the  legitime 815 

Funeral  expenses  840,  902,  903,  1894,  1924 

Furniture 335,  346 

for  the  use  of  the  usufructuary 495 

which  is  included  in  the  lease 1582 

{See  Property.) 

Gambling  — 

earnings  and  losses   1406,  1411 

and  betting:  cases  in  which  an  action  to  recover  is  proper 1798,  1801 

Gardens  exempted  from  an  aqueduct   559 
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Grood  faith  —  Articles. 

marriages  in  69 

of  heirs  of  an  absentee 198 

in  accession 361,  365,  379,  382,  883 

in  possession 433,  434,  435,  442,  464,  1940,  1950  et  seq. 

in  the  sale  of  credits  and  rights 1529  et  seq. 

fruits  acquired  by  a  possessor  in  good  faith 451,  452,  453  et  seq. 

in  a  deposit  1778 

in  contracts  of  partnership  1688,  1705 

{See  Bad  faith.) 

Government  — 

obstacles  it  may  waive   86,  92 

institutions  to  be  approved  by  the 748 

Grandchildren  — 

inherit  by  representation 933 

collation  by,  of  the  property  left  by  the  grandparent  to  the  parent, 

etc 1038 

{See  Descendants.) 

Grandparents  — 

their  consent  to  contract  marriage  46 

their  guardianship  over  absent,  insane,  deaf  and  dumb,  and  prodigal 

errandohildren 183,  211.  220.  227,  260 

{See  Consent;  Succession;  Grandchildren.) 

Grants,  administrative,  of  waters,  works,  and  services 334,  336,  409 

Ground  rents: 

general  provisions  1604-1627 

emphyteutis 1628-1664 

local  and  other,  similar  to  emphyteutis 1655, 1656 

consignative  1657-1660 

reservative 1661-1664 

prescription  of   1970 

easements  on  tenements  charged  with  an  emphyteutis 596 

{See  Charges.) 

Guaranties.     {See  Mortgages;  Pledges.) 

Guardianship  {see  p.  486) : 

general  provisions   199-205 

testamentary 206-210,  251 

legitime  of  a  minor 211, 212 

legitime  of  the  deaf  and  dumb 213-220 

legitime  of  prodigals  . .  .• 221-227 

legitime  of  those  suffering  interdiction 228-230 

by  appointment   « 231, 232 

protutors,  vigilant  guardians 233-236 

persons  unable  to  be  guardians,  removal,  etc 237-243 

excuses 244-251 

bond  252-260 

exerci«*e  of  261-278 

accounts  of   279-287 

registrv  of  288-292 

an  obstacle  to  marriage  45-50 

administration  of  conjugal    community   property   by  the   husband 

under  1 8  years  of  age  69 

intervention  of  the  guardian  in  the  adoption 178 

in  case  of  divorce  73 

obstacle  to  adoption   174 

representation  of  absentees   182 

guardianship  of  the  children  of  absentees 189 

the  guardian  or  protector  cannot  be  members  of  the  family  council  299-307 
over  persons  in  beneficent  institutions 212, 303 
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Guardianship  —  Continued.  Artldea. 

representation  in  suits  of  the  minor  by  the  guardian 317 

rescission  and  anniifment  of  contracts 1291,  1299,  1301 

of  the  wife  over  the  husband 1451 

attendance  of  the  guardian  in  marriage  contracts 1323 

demand  by  the  guardian  for  the  constitution  of  a  dowry  mortgage.  1352 
cases  in  which  the  guardian  cannot  inherit  from  the  person  under 

his  charge    753 

lease  of  property  of  the  person  subject  to  guardianship 1548 

compromise 1810 

liability  for  the  fault  or  negligence  of  minors 1903 

guardians  discharging  the  duties  of,  before  the  promulgation  of  the 
code.    Transitory  provisions,  rules  8  and  9. 

Health: 

deposits  of  infectious  matters  1908 

prohibition  to  sell  diseased  cattle 1494 

Hedges,  live   672,  573,  593 

Homicide  — 

cannot  inherit  on  account  of  un worthiness 756,  758,  854,  855 

forbidden  to  contract  marriage  84 

Honors  of  the  husband  are  shared  by  the  wife 64 

Houses,  ownership  of  stories  in  case  of  community 396 

Hunting  and  fishing  — 

objects  of,  may  be  occupied   610-613 

liabilitv  of  the  owner  of  a  game  preserve  for  the  damages  caused 

thereby 1006 

Husband  and  wife: 

husband  under  18  years  of  age 59 

lease  of  property  belonging  to  the  wife 1548 

compromises 1811 

consent  of  the  wife  with  regard  to  her  property  1383,  1413 

exclusive  right  to  contest  contracts  of  the  wife 65 

property  cannot  be  sold  1458 

lease  of  property  belonging  to  the  wife  for  more  than  six  years. .. .     1548 
(;See  Marriage;  Authorization;  Dowry;  Permission;  Parental  power, 
etc.) 

Identification  of  the  person  of  the  testator  685,  686 

Identity  of  persons,  things,  and  actions  1252 

Ignorance  of  the  law 2 

those  who  can  neither  read  nor  write  may  excuse  themselves  from 

guardianship 244 

inexcusable,  of  the  notary  who  authorizes  a  testament 705 

those  who  cannot  read  cannot  make  a  sealed  testament 708 

Illegal  donations  636,  651,  654,  819 

Illness : 

persons  suffering  from,  may  excuse  themselves  from  guardianship. .       244 

credits  for  expenses  of  last   1924 

(See  Medical  attendance.) 

Imbecilitv.     {See  Insanitv.) 

Impairment  — 

of  a  thing  possessed  457 

of  things  which  are  consumed  by  use 482 

of  property  given  in  usufruct   488,  498 

in  the  use  of  the  easement   546 

of  leased  tenement ;  liability 1563,  1564 

of  a  thing  or  the  object  of  a  commodatum 1746 

of  not  estimated  dowry  property 1360 
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Iinplenients,  loss  of  those  of  servants  dismissed  1587 

Implied   acquiescence    15(K5,  1567 

Impotency  for  marriage  83,  102 

Imprisonment.     (See  Detention.) 
Improvements  — 

and  repairs  to  a  thing  belonging  to  another 358,  453,  456,  467 

472  et'seq.,  487,  488,  502,  503,  1404,  1408,  1478,  1656,  No.  ft 

made  to  dotal  property   1360,  1368 

to  a  thing  leased 1573 

payment  for  improvements  and  expenses   1895 

to  a  thing  subject  to  a  conditional  obligation 1 122 

are  included  in  a  mortgage  1877 

made  into  tenements  charged  with  an  emphyteusis 1652 

Incapacity 66,  214  et  seq. 

that  of  the  father  suspends  the  parental  power  170 

to  be  a  guardian  or  protutor 237,  239,  240 

for  the  acceptance  of  an  inheritance  992 

to  succeed 746,  746,  766  et  seq.,  914 

contest  of  contracts  executed  by  incapable  persons 1302 

incapable  persons  may  acquire  possession  443 

representation  by  the  public  attorney  222 

deposit  of  things  which  belong  to  incapable  persons 1764,  1765,  1773 

Inclosing  of  agricultural  property   38ft 

Income,  legacy  of 880 

Indemnity.     (See  Losses  and  Damages.) 

Industrial  and  commercial  enterprises,  usufruct  475 

Ingratitude,  that  of  the  donee  revokes  the  gift 648,  649^  650,  652 

Inheritances : 

provisions  common  to,  by  testament  and  ab  intefttato 15,  IS 

capacity  to  succeed  bv  testament  or  ab  intestuto:  Persons  disquali- 
fied    ". 744-762 

legitimes    806-822 

rights  of  the  \\idowed  consort  834-839* 

rights  of  illegitimate  children 840-847 

precautions  when  the  widow  remains  in  a  pregnant  condition. . . .  959-967 

property  subject  to  reservation  811,  968-980 

right  of  accretion    981-987 

acceptance  and  repudiation  of   988-1000 

acceptance  and  repudiation  in  the  name  of  minors No.  10,  260 

benefit  of  inventory  and  right  to  deliberate 1010-1034 

collation    .* 1035-1060 

distribution :  its  effects,  rescission,  etc 1051-1081 

payment  of  hereditary  debts  1082-1087 

cases  in  which  the  heir  may  contest  the  legitimacy  of  the  children. 

and  within  what  term   1 12,  113 

the  adopter  does  not  inherit  from  the  adopted 177 

possession  of  hereditary  property  440,  442 

usufruct  on  the  aliquot  part  of  inheritances 508,  510 

right  of  persons  entitled  to  legitimes,  and  of,  heirs. of  an  aliquot 

part  to  demand  the  reduction  of  donations 665 

what  it  includes   660 

definition  of  heir   660 

universal   title    66ft 

heirs  and  legatees  cannot  be  witnesses  to  testaments 682 

institution  of  heir  763  et  seq. 

who  may  be  heirs   744-762 
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forced   heira    807 

when  collation  does  not  take  place  among  them 1036 

charges  on  858,  859 

execution  of  the  wishes  of  the  testator 911 

the  State  in  order  to  inherit  requires  a  declaration  of  heirship 958 

a  future*  cannot  be  the  object  of  a  contract 1271 

constituting  a  dowry   1336 

sale  of,  or  of  hereditary  rights 1067.  1531  et  seq. 

the  heirs  of  the  husband  mav  contest  the  contracts  of  the  wife 65 

right  of  the  heir  to  demand  the  declaration  of  absence 185 

declaration  of  incapacity  on  the  petition  of  the  relatives  of  the  per- 
son presumed  to  be  incapacitated   214 

a  person  who  institutes  a  minor  as  his  heir,  etc 207,  209,  260 

EosRession  of  hereditary  property 440 
eirs  of  a  contractor  of  works  in  course  of  construction 1595 

heirs  of  the  borrower  and  lender 1742 

prescription ;  effects  against  the  inheritance   1934 

{See  Intestate  succession;  Testaments.) 

Innkeepers : 

special  liability 1783,  1784 

also  applicable  to  carriers   1601 

Innocence,  rights  of  the  innocent  consort  in  null  marriages  and  in  those 

of  conscience  {see  Divorce)   69,  70,  73,  106 

Insanity.  Insane: 

limitations  consequent  to    32,  278 

guardianship  of 200.  213  et  seq.,  278 

the  insane  cannot  l)e  witnesses  to  testaments  or  contracts 681,  1246 

nor  contract  marriage   83 

how  an  insane  person  may  make  a  testament 663,  664,  665,  666 

effects  of  insanity  with  regard  to  scaled  testaments,  etc 742 

substitution  of  heir  for  the  insane  person •  776 

the  insane  cannot  give  consent 1263,  1264 

transmiftsion  of  the  action  to  claim  legitimacy  when  the  child  dies 

inf^ane    118 

(See  Minors.) 

Insolvency  of  — 

the  debtor 1071,  1072,  1129,  1139,  1145,  1206,  1292,  1685,  1700,  1732 

1829,  1833 

the  person  paying  a  ground  rent 1660 

the  bailor  and  bailee 1732 

Institution  of  heir 763-773 

is  not  invalidated  by  the  nullity  of  a  substitution 786 

designation  under  conditions  or  for  a  term  790  et  seq. 

is  annulled  by  reason  of  disinheritance  without  cause 851 

absence  of,  opens  intestate  succession 912 

Institutions  for  instruction  and  beneficence: 

judicial  character 38 

acquisition  and  possession  of  property  746-748,  788 

public,  acceptance  and  repudiation  of  an  inheritance 994 

correctional,  for  the  punishment  of  children  by  parents,  etc. .  156-158,  269 

inconvenient  or  dangerous   590 

{See  Foundlinjfs;  Loans;  Corporations.) 

Institutions  of  public  interest 28,  35,  37,  39 

Instruction: 

is  a  part  of  support 142,  155 

institutions  of,  which  may  inherit 746 

riffhts  of  succession  of  institutions  of 956,  957 

{See  Education.) 
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of  adoption  177,  170 

of  voluntary  emancipation  316 

donations  which  require   633 

forms  and  protocoling  of  testaments  executed  without  a  notary. . . .       704 

repudiation  of  inheritances 1008 

subrogation  of  a  debtor  by  another 1211 

contracts  requiring   1279 

marriage  contracts 1321,  1322,  1324 

renunciation  of  the  conjugal  community 1394 

statement  of  property  belonging  to  the  conjugal  community  in  case 

of  reconciliation   1439 

of  sales 1455,  1462 

of  lease  1555 

of  ground  rents 1628 

partnership  contracts  1667 

credits  contained  in  public  instruments   1924 

public  and  private,  law  governing  same 11 

for  the  recognition  of  natural  children  131,  132 

acts  and  contracts  requiring  public  instruments 1008,  1280 

proof  of  public  and  private  instruments 1215,  1216-1230 

surrenders  implying  renunciation 1188,  1189 

to  prove  marriage,  consent,  and  advice 48 

proof  of  filiation 115 

insurance  to  be  contained  in  an  instrument 1793,  1794 

pledge    1866 

Insults,  grievous: 

cause  for  divorce 73,  105 

cause  for  disinheritance 853 

prescription    1968 

Intention  of  — 

acquiring   ownership    430 

the  testator  prevails  in  doubtful  words 675 

the  parties  to  a  contract 1281,  1282 

Interest  * 

when  due 273,  286,  494,  495,  502,  505,  517-619 

on  generic  bequests 884 

on  legacies  of  debts   870 

compensation    1120 

in  conditional  obligations 1123 

in  mutual  obligations 1124 

in  obligations  for  a  term 1126 

with  regard  to  application  of  payments 1173 

on  property  subject  to  collation 1049 

in  cases  of  default * 1108-1 110 

in  cases  of  rescission  or  nullity 1295,  1303,  1307 

on  the  dowry 1371,  1379 

on  the  amount  of  a  sale 1501 

rate  of  legal   1108 

in  an  agency 1724 

in  loans  1756,  1756 

in  sureties  1818 

m  pledges   1868 

in  antichresis  1881 

in  partnership  contracts   1682 

which  is  considered  conjugal  community  property 1401 

debts  of  a  bankrupt 1910 

(See  Antichresis;  Fruits.) 
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Interlocutory  isRues   98 

Interpreters  of  tefltamentn  written  in  a  foreign  language 684 

Interruption  of  pos.He«»xion 450,  459,  466,  1944  ct  Beq. 

Intervention  of  creditors  in  distributionn   1083 

Insurance : 

contract  of,  of  what  it  consists,  its  efficiency,  etc 1791-1797 

mutual    1792 

credits  arising  from,  preference 1923 

on  tenements  given  in  usufruct 518 

on  a  tenement  charged  with  a  ground  rent 1626 

International  law   9-11 

marriage  of  Spaniards  with  foreigners 1325 

Interpretation  of  — 

the  wish  of  the  testator 668,  675,  769 

contracts  1291-1289 

Intestates.     {See  Succession,  intestate.) 

Intimidation.     (Flee  Duress.) 

Inundations,  extraordinary    1575 

Inventory  of  — 

the  property  of  minors 163,  236,  238,  264r-267 

property  of  absentees   196 

property  given  in  usufruct   491-493 

property  subject  to  resen-ation   977 

conjugal  community  property 1418,  1419  et  seq.,  1428 

partnership  contracts   1668 

(See  Benefit  of  inventory.) 

Investigation  of  paternity  or  maternity 132,  135-138,  140,  141 

Iron  grates.     {See  Wire  screens.) 

Irrevocability  of  — 

donations    623 

the  acceptance  and  repudiation  of  inheritances 997 

emancipation   319 

Irrigation    657,  558 

Islands: 

ownership  of 371,  373 

Balearic  Islands    13 

Jewelry,  furniture,  and  precious  objects 62 

Joint  — 

executorship 894,  897 

pavment  of  hereditary  debts  1084 

obligations 1137-1148 

Judges : 

municipal,  proof  of  consent  and  advice  to  marry 48 

annual  examination  of  the  registry  of  guardianships  292 

presence  of  the  municipal  judge  at  the  canonical  marriage 77 

intervention  of  municipal  judges  in  the  formation  of  the  family 

council     293,  300 

in  the  detention  of  a  child,  requested  by  the  father 166,  157 

authorize  the  deposit  and  sale  of  property  of  minors  not  emanci- 
pated     163.  164 

intervention  in  adoption 178,  179 

emancipations  they  authorize  316 

municipal,  are  in  charge  of  the  civil  registry  326,  331 

their  liability  for  not  furnishing  a  guardian  or  protutor 203,  232 

judicial  acceptance  of  an  inheritance  1011 

competent  for  the  celebration  of  civil  marriage 86,  87,  88,  101 
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may  excuse  ihemselTCT;  from  guardianship  244 

contracts  they  are  forbidden  to  enter  into 1469 

representation  of  absentees 181,  182,  191 

extension  of  executorship    905 

their  intervention  in  testamentary  and  intestate  succe:fisions 1020 

senior  judge  of  Madrid,  testaments  which  are  to  be  for^'arded  to 

him    718 

consuls  and  vice-consuls  exercise  the  functions  of  judges  abroad...       100 
(iSre  CiWl  procedure;  Suits;  Permission;  Curates.) 

Judgments.     {See  ^fentences.) 

Juridical  personality  of  associations  1669,  1812 

Jurisdiction,  civil  and  ecclesiastical.     {See  Courts.) 

Kilns,  construction  of 590 

Landmarks,  trees  which  ser\'e  as 593 

Lapse  of  — 

the  use  of  waters : 411 

testamentary   provisions    743 

testaments 719,  730,  740 

legacies    871 

Laudehiium.  payment  of 1631,  1644-1646 

Laws,  and  their  effects: 

general  rules  for  their  application 1-16 

penal   8 

prohibitive    11 

special    16 

usufruct  is  constituted  by  law  468 

as  a  means  of  acquisition 609 

obligations  are  constituted  by  law  1089 

as  a  means  of  conferring  guardianship 204,  205 

as  a  means  of  granting  succession 658 

easements  are  established  by  law   536 

legal  easements  • 549-^93 

and  regulations  —  sanction  of  those  governing  easements 551 

special  laws  and  regulations 1585,  1603 

law  of  June  17,  1870,  relating  to  civil  registry,  is  in  force,  etc 332 

of  mine**  —  application 427 

of  waters 412,  425,  563 

on  intellectual  property  —  application   429 

of  procedure.     {See  Civil  procedure.) 
mortgage  law.     {See  Mortgages.) 

of  gaming  and  fishing    611 

of  forcible  expropriation.     {See  Condemnation,  etc.) 

special,  with  regard  to  flotsam  and  jetsam  617 

administrative,  with  regard  to  pasturage 601 

Lease: 

its  kinds  and  property  which  cannot  be  the  object  of  this  con- 
tract       1542-1545 

of  rural  and  city  tenements  —  general  provisions 154tV-1553 

rights  and  obligations  of  the  lessor  and  lessee 1554-1574 

special  provisions  for  the  lease  of  rural  tenements 1575-1579 

special  provisions  for  the  lease  of  urlmn  tenements 1580-1582 

leases  of  works  and  servict^s  —  services  of  paid   servants  and   la- 
borers       1583-1587 

works  at  a  price  agreed  upon  or  for  a  lump  sum 1588-1600 
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transportation  by  water  and  land  of  persona  as  well  as  of  things. . .  1601- 

1603 

price,  is  considered  a  civil  fruit 355 

granted  by  a  usufructuary 473,  480,  498 

in  case  of  redemption 1520 

persons  having  a  right  of  habitation  or  use,  cannot  lease  them 525 

of  dotal  property 1383 

when  it  must  appear  in  a  public  instrument 1280 

provisions  with  regard  to  purchase  and  sale  applicable  to  lease  con- 
tracts         1553 

credits  arising  from  rents  and  leases 1026 

prescription  of  the  right  of  the  lessor  to  the  rent 1966 

Legacies  — 

and  bequests  in  general;  their  kinds,  effects,  etc 858-891 

between   consorts    50 

for  the  cost  of  education 162 

person  leaving  a  legacy  may  appoint  a  guardian 207 

transmission  of  ownership  or  possession  347 

to  be  paid  by  the  usufructuary 508 

loss  of,  by  the  testamentary,  guardian  who  excuses  himself  from 

guardianship    251 

conditional  or  for  a  term 758,  759,  790-805 

provisions  for  heirs  are  applicable  to  legacies 789 

to  children  and  descendants   828 

are  valid  even  in  case  of  disinheritance  without  cause 851 

payment  of.  by  executors 902,  903,  906 

right  of  accretion  lK»tween  legatees  987 

cannot  he  demanded  during  the  terms  allowed  for  deliberation  and 

inventory,  etc 1025,  1027 

constituting  a  dowry 1336 

debts  charged  to  legatees 1029 

legatees  who  may  demand  a  reduction  of  donations 655 

disqualified  to  be  witnesses  to  testaments 682 

appointment  of  a  guardian  to  persons  who  have  been  left  important 

legacies   207,  209,  260 

of  things  belonging  to  another 861,  862,  863,  864,  866,  878 

of  specific  things 882 

I^itimary   {see  Children)    962 

Legitimation    326 

rights  of  succession  of  children  legitimized  by  royal  concession. .  844,  939 
(5?rf  Children;  liegitimized.) 
Legitime : 

the  amount  thereof  for  descendants  and  ascendants 806-822 

of  descendants  No.  3,  114 

of  recognized  children  134,  840 

of  children  legitimated  by  royal  concession  127 

in  favor  of  the  surviving  consort 492,  834-839,  953 

limits  donations    636 

those  having  a  right  to  a,  may  demand  the  reduction  of  donations..  655 
loss  of,  for  liaving  made  an  attempt  against  the  life  of  the  testator.  756 
disqualification   or  unworthiness   of  the  heir  does  not  injure  his 

dpsccndants    761 

disinheritance  does  not  injure  the  children  of  the  disinherited 857 

right  of  accretion  not  applicable  to  985 

rights  to. .  763,  777,  782,  813,  815,  817,  886,  900,  1037,  1038,  1042,  1056,  1070 

1076 
nullity  of  renunciation  or  compromise  of,  between  person  owing  it 

and  his  forced  lieir  816 
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which  rescinds  distribution   1073-1079 

which  rescinds  contracts 1291,  1293,  1296 

in  things  purchased Ii69,  1470 

Letter,  acceptance  of  an  offer  by 1202 

Levy.     {See  Benefit  of.) 

Liability.     {See  Fault  or  negligence;   Parents;   Guardians;   Animals; 
Architects.) 

Life: 

nullity  of  a  lease  of  services  for 1583 

partnerships  which  last  for 1680 

Life  annuities: 

how  this  contract  may  be  entered  into  and  actions  arising  there- 
from       1802-1808 

legacy  of  a  life  annuity 820 

dowry  paid  in  the  shape  of  an  annuity 1342 

liquidation    1400 

fruits  and  interest 355,  1403 

liability  of  the  assignor  of  a  perpetual  annuity 1630 

life  usufruct  in  favor  of  the  widower 838 

credits  for  annuities  1922.  1926  et  seq. 

Light  and  view,  easement  of 680-5^ 

Limitations  of  actions.    (See  Prescription.) 

Lines: 

order  of  succession  according  to  their  diversity  in  the  descending. .     930- 

934,  973 

in  the  ascending 810,  935-938 

recognized  natural  children   939-945 

collaterals  and  consorts 946-955 

inheritance  by  the  State 956-958 

of  relationship 916  et  seq. 

representation    925 

preference  of  the  paternal  line  for  gimrdianship 220 

Liquidation  of  — 

debts   1169 

the  doi^Ty   1377 

the  conjugal  community 1418-1431,  1434 

partnerships  in  general  1708 

Lithographs    377 

Litigation.     {See  Property  in .) 

Loans: 

what  is  a  simple  loan  and  what  a  commodatum 1740 

commodatum :  its  nature 1741, 1742 

obligations  of  the  borrower 1743-1748 

of  the  lender  1749-1752 

simple    1753-1757 

is  a  contract  prohibited  to  a  husband  not  of  age 59 

to  minors No.  9.  269,  1824 

prohibition  to  an  emancipated  person  under  23  years  of  age 317,  824 

mortgage 836 

Sawnshops 1873 
eposit  which  is  converted  into  a  loan  or  commodatum 1768 

Locusts   1575 

Log  book  724,  729 

Lobs  — 

of  a  thing  possessed 457,  460,  461,  462,  464 

prescription   1955,  1962 

of  things  given  in  usufruct 484,  499,  503,  514 
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extinction  of  a  contract  on  account  of  the  loss  of  the  object  thereof.    1 122 

1147,  1166,  1182-1186,  1314,  1566 

of  a  thing  sold 1460.  1484  et  aeq.,  1503 

of  a  thing  received  in  exchange  1540 

of  a  thing  leased 1568 

of  a  thing,  the  object  of  a  partnership  contract 1700,  1701 

of  the  fniitH  of  a  thing  leased 1575 

of  a  work  contracted  for 1589,  1590 

of  a  thing  the  object  of  a  commodatum 1744,  1745 

of  a  thing  deposited 1777 

of  a  thing  pledged 1867 

of  the  right  to  the  inheritance 713 

of  a  thing  transported .' ^ 1602 

{See  PartnerHliip.) 

Losses  and  damages  — 

for  breach  of  promise  to  marry 44 

for  a  false  declaration  of  obstacles 99 

in  case  of  accession 361 

indemniflcation    for    expenses   incurred   with   regard   to   another's 

thing 452,  455 

by  reason  of  the  alienation  of  property  subject  to  reservation. ..  974,  976 
by  reason  of  negligence. .  1031,  1124,  1135,  1136,  1270,  1298,  1322,  1373,  1483 

1489 

to  be  paid  the  heir  in  case  of  lesion 1077 

in  the  fulfillnient  of  obligations 1101,  1106,  1107,  1108 

in  alternative  obligations 1135 

in  joint  obligations  1147 

in  indiviKible  obligations   1150 

in  obligations  with  a  penal  clause 1 152 

in  a  deposit 1767,  1769,  1779 

liability  of  the  municipal  judge,  the  protutor,  etc.,  in  favor  of  minors 

and  incapacitated  perilous 203,  232,  236 

for  which  the  guardian  is  liable 280 

liability  of  the  family  council 312 

for  construction,  planting,  and  sowing  in  bad  faith 360 

for  the  incorporation  of  accessory  things 379,  380,  382,  383 

for  the  losses  caused  through  the  destruction  of  buildings 391 

liability  of  the  usufructuary  511 

for  the  construction  of  stop  locks  or  sluice  gates 562 

for  an  ea«*ement  of  right  of  way 564,  567 

for  damages  caused  to  property 612 

for  the  nonpresentation  of  testaments 690,  712,  713 

liability  of  the  notary  in  case  a  document  is  declared  void. .  705«  715,  1322 

in  sales 1452,  1478,  1486 

are  not  proper  in  judicial  sales 1489 

for  which  the  agent  is  liable 1718 

for  which  the  principal  is  liable 1729 

to  be  paid  by  the  head  of  the  family 1910 

in  the  assignment  of  credits,  etc 1529 

in  exchanges   1540 

in  leases  1556,  1559,  1671 

in  contracts  for  works 1591,  1594 

in  ground  rents 1660 

in  partnership  contracts 1682,  16R6 

in   sureties    1838 

for  which  carriers  are  liable  1602 

in  domestic  service   1584 

Lucid  intervals   665 

Luxury,  expenses  of 454,  455,  487 
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Articles. 

Machinery  {see  Explosion)   334-1908 

Majority  is  attained  at  23  years,  etc.  {see  Age)   320-324 

Males.     (jS'ee  Sex.) 

Marginal  notes  in  instruments  1229 

Marital  authority.    {See  Marriage.) 
Marriage  {see  p.  473) : 

its  forms  42-62 

rights  and  obligations  between  husband  and  wile  56-^6 

effects  of  nullity  of,  and  of  divorce 67-74 

canonical  75-82 

civil,  capacity  of  the  contracting  parties 83-85 

celebration  of   86-100 

nullity   of    101-103 

divorce    104-107 

title  IV  of  book  I  on  marriage  governs  in  all  provinces  and  teni* 

tories    12 

a  married  woman  follows  the  nationality  of  the  husband  by 22 

marital  authority  of  a  prodigal   224,  225 

of  the  widow 168,  172,  206,  839 

property  of  an  absent  husband 188 

contracts  on  account  of  marriage 1315-1444 

declaration  of  the  presumption  of  death  of  a  consort  does  not  au- 
thorize the  marriage  of  the  other 52 

representation  of  the  absent  consort  by  the  one  present 183 

donations  to  husband  and  wife 637 

form  of  legitimation 120,  121,  122-124 

consort  may  adopt  conjointly  174 

inscription  of  marriages  in  the  registry 326,  329 

institution  of  an  heir  under  the  condition  not  contract 793 

husband  and  wife  owe  each  other  support 143,  144 

produces   emancipation    *. 314,  315 

guardianship  of  one  consort  over  the  other 220 

causes  for  aisinheriting  consorts  854 

in  a  foreign  country  1325 

sales  between  husband  and  wife  1458 

compromises  in  questions  relating  to  marriage 1811,  1814 

in  articulo  mortis 78,  93,  95 

civil  computation  of  relationship  does  not  govern  in  canonical 919 

of  conscience  and  on  board  vessels 79,  94 

precautions  when  the  widow  remains  in  a  pregnant  condition. .. .  959-967 

property  of  the  absent  consort  185 

declaration  of  incapacity  of  a  consort 214,  215 

right  of  the  consort  in  case  of  the  interdiction  of  the  other 228 

second  — 

limits  the  power  of  the  parent  to  punish  the  child 157 

loss  of  the  parental  power  of  the  mother  contracting 168 

power  over  the  children  of  the  first  marriage 172 

limitation  of  the  power  to  appoint  a  testamentary  guardian 

granted  the  mother  who  contracts  a  new  marriage 206 

administration  of  the  property  of  the  prodigal  bom  of  the  first 

marriage    225 

{See  Legitime;    Married   woman;    Authorization;    Permission; 
Reservation.) 

Marriage  contracts   1315  et  seq. 

advantages  826,  827,  831 

when  they  must  appear  in  a  public  instrument 1280 

Marriage  certificates.     {See  Record.) 
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Married  woman;  women:  Artlclea 

the  wife  follows  the  condition  of  her  husband 15«  22 

cannot  be  witnesses  to  testaments  • 681 

exception    701 

cannot  be  an  executrix  803 

acceptance  and  repudiation  of  inheritances  995 

cannot  demand  distribution  of  property  without  previous  permis- 
sion from  husband 1053 

how  she  may  give  consent 1263,  1264 

cannot  accept  an  agency  without  the  authorization  of  her  husband.     1716 

t;annot  be  guardians   237 

[See  Authoriuition ;  DowTy;  PermiHAion;  Husband  and  wife;  Chil- 
dren; MarriRce;  Widowhood,  etc.) 
Masters  and  directors  of  arts  and  trades;  pupils;  apprentices;  damages 

for  which  they  are  liable 1903 

Material  for  works 1688-1590,  1593,  1595 

Maternity ;  an  investigation  is  permitted 140,  141 

Mayors;  advertisement  and  sale  at  auction  of  things  found 615 

{Sff  Municipal  councils;  Curates.) 

Mechanics,  field  hands,  and  'laborers 1586,  1587 

prescription  of  their  wages  1968 

Medical  assistance  — 

is  included  in  support  142 

expenses  arising  from,  are  not  collationable 1041 

prescription  of  fees  for Bule  2,  1967 

Meetings  of  the  family  council 311 

(See  Family  council.) 

^f embers  of  the  cabinet  may  excuse  themselves  from  guardianship 244 

Memoranda  of  the  execution  of  testaments 707,  709,  710 

Merchants ;  prescription  of  actions  1967 

Merger  of  — 

usufruct  and  o\(niership  ' 513 

ownership  of  the  servient  and  dominant  tenements 646 

Military  commanders ;  marriages  they  authorize  96 

Military  service  abroad  extinguishes  the  quality  of  a  Spaniard 20,  23 

Mines 334,  339,  350,  426,  427,  476,  477,  478,  1632 

Ministers.     {See  Members  of  the  cabinet.) 
Minors  — 

under  14  and  12  years  of  age  83 

are  subject  to  guardianship 200,  211,  212,  278 

and  incapables  may  acquire  possession  . . ._ 443 

cannot  execute  holographic  testaments  nor  be  executors 688,  893 

acceptance  of  an  inheritance 992 

distribution  in  which  there  are  minors 1060 

cannot  give  consent 1263,  1264 

may  make  marriage  contracts  1318 

donations  on  account  of  marriage 1329 

a  minor  who  is  emancipated  may  be  an  agent  in  the  manner  stated.     1716 

consent  to  contract  marriage 46 

compromises  mth  regard  to  their  rights 1810 

who  is  to  administer  the  property  of  the  absent  parent 189 

{See  Age.) 

Minutes  of  the  sessions  of  the  family  council  {see  Notary) 304,  311 

Misdemeanors  give  rise  to  obligations 1089,  1092,  1306 

Monastic  orders,  professed  members  of,  cannot  be  guardians  nor  eon- 
tract  marriage  83,  237 

Money    347 

of  minors  269 

legacy  of 886 
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Money  —  Continued.  Articles. 

restitution  in,  of  a,  not  estimated  dowry 1372,  1373 

payments  in  cash 1170 

deposit  of   1770 

{See  Price;  Receipts;  Treasure;  Loans.) 

Mothers: 

recognition  of  natural  children  . . . : 136 

parental  power  of  the  mother 63,  164-166 

guardianship    220 

obligations  to  f^ve  a  dowry 1340 

compromises  with  regard  to  the  property  of  her  children 1810 

who  marry  again 168,  172 

{See  Support;   Consent;   Emancipation;   Parental  power;   Widow- 
hood.) 

Months,  days  and  nights: 

computation   7 

payment  of  support   148 

lease  made  by  months 1581 

Mortgages  — 

general  provisions 1867-1862 

property  and  rights  the  object  of,  effects,  etc 1871-1880 

and  alienation  of  real  property  by  the  husband 59 

on  tenements  owned  in  common  399 

on  property  of  an  inheritance  for  the  payment  of  the  usufruct  to 

the  widowed  consort  838 

legacy  of  a  thing  mortgaged 867 

dowry 1346,  134^1356,  1361,  1384,  1390 

of  paraphema   1387 

application  of  the  mortgage  law  to  possession 462 

registry  of  property 605-608 

incumbrance  on  property  of  children  164 

incumbrance  on  property  of  minors  270 

on  things  given  in  usufruct 600 

on  indivisible  things   405 

inscription  of  the  separation  of  conjugal  community  property 1437 

inscription  of  rights  against  a  third  person 1526 

preference  of  the  purchaser  who  first  recorded  property 1473 

prohibition  for  a  person  under  23  years  of  age  to  incumber  his  prop- 
erty    317,  324 

which  continue  after  the  rescission  of  donations 645,  647,  640,  650 

to  guarantee  property  subject  to  reservation  977,  978 

in  favor  of  the  State  1875 

mortgage  credits No.  3,  1923,  and  Nos.  2  and  3,  1927 

by  an  agent 1713 

force  of  the  mortgage  law 164,  462,  467,  1537,  1671 

{See  Security;  Pledge;  Third  parties.) 

Mourning  apparel  of  the  widow 1379,  1427 

Municipal  councils  — 

may  acquire  by  testament  746 

clasrification  of  the  poor  by  the  mayors 749 

secretaries  of,  intervention  in  marriage  contracts.     {See  Registry; 
Municipal  taxes.) 

Municipal  taxes,  credits  in  favor  of  towns No.  1,  1924 

Mutes,  how  they  may  execute  a  sealed  testament  {see  Blind)  709 

Name  and  surname  of  an  heir  {see  Surname)  772,  773 

Nationality 17  et  seq. 

41 
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Inheritances  —  Continued.  Articles. 

forced  heirs    807 

when  collation  does  not  take  place  among  them 1036 

charges  on  858,  859 

execution  of  the  wishcB  of  the  testator 911 

the  State  in  order  to  inherit  requires  a  declaration  of  heirship 958 

a  future,  cannot  be  the  object  of  a  contract 1271 

constituting  a  dowry   1336 

sale  of,  or  of  hereditary  rights 1067,  1531  et  seq. 

the  heirs  of  the  husband  may  contest  the  contracts  of  the  wife 65 

right  of  the  heir  to  demand  the  declaration  of  absence 185 

declaration  of  incapacity  on  the  petition  of  the  relatives  of  the  per- 
son presumed  to  be  incapacitated   214 

a  person  who  institutes  a  minor  as  his  heir,  etc 207,  209,  260 

possession  of  hereditary  property 440 

heirs  of  a  contractor  of  works  in  course  of  construction 1595 

heirs  of  the  borrower  and  lender 1742 

prescription ;  effects  against  the  inheritance   1934 

{See  Intestate  succession;  Testaments.) 

Innkeeners  * 

special  liability 1783,  1784 

also  applicable  to  carriers   1601 

Innocence,  rights  of  the  innocent  consort  in  null  marriages  and  in  those 

of  conscience  {see  Divorce)   69,  70,  73,  106 

Insanity.  Insane: 

limitations  consequent  to    32,  278 

guardianship  of 200.  213  et  seq.,  278 

the  insane  cannot  be  witnesses  to  testaments  or  contracts 681,  1246 

nor  contract  marriage   83 

how  an  insane  person  may  make  a  testament 663,  664,  665,  666 

effects  of  insanity  with  regard  to  scaled  testaments,  etc 742 

substitution  of  heir  for  the  insane  person •  776 

the  insane  cannot  give  consent 1263,  1264 

transmission  of  the  action  to  claim  legitimacy  when  the  child  dies 

in<tane    118 

(Sff  Minors.) 

Insolvency  of  — 

the  debtor 1071,  1072,  1129,  1139,  1145,  1206,  1292,  1685,  1700,  1732 

1829,  1833 

the  person  paying  a  ground  rent 1660 

the  bailor  and  bailee 1732 

Institution  of  heir 763-773 

is  not  invalidated  by  the  nullity  of  a  substitution 786 

designation  imder  conditions  or  for  a  term  790  et  eeq. 

is  annulled  by  reason  of  disinheritance  without  cause 851 

absence  of,  opens  intestate  succession 912 

Institutions  for  instruction  and  beneficence: 

judicial  character 38 

acquisition  and  possession  of  property  746-748,  788 

public,  acceptance  and  repudiation  of  an  inheritance 994 

correctional,  for  the  punishment  of  children  by  parents,  etc. .  156-158,  269 

inconvenient  or  dangerous   590 

(See  Foundlinjrs;  Loans;  Corporations.) 

Institutions  of  public  interest 28,  35,  37,  39 

Instruction: 

is  a  part  of  support 142,  155 

institutions  of,  which  may  inherit  746 

rights  of  succession  of  institutions  of 956,  957 

{See  Education.) 
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InBtrumenta:  Articles. 

of  adoption   177,  179 

of  voluntary  emancipation  316 

donations  which  require   633 

forms  and  protocoling  of  testaments  executed  without  a  notary 704 

repudiation  of  inheritances  1008 

subrogation  of  a  debtor  by  another 1211 

contracts  requiring    1270 

marriage  contracts 1321,  1322,  1324 

renunciation  of  the  conjugal  community 1394 

statement  of  property  belonging  to  the  conjugal  community  in  case 

of  reconciliation  1439 

of  sales 1455,  1462 

of  lease   1565 

of  ground  rents 1628 

partnership  contracts  1667 

credits  contained  in  public  instruments   1924 

public  and  private,  law  governing  same 11 

for  the  recognition  of  natural  children 131,  132 

acts  and  contracts  requiring  public  instruments 1008,  1280 

proof  of  public  and  private  instruments 1215,  1216-1230 

surrenders  implying  renunciation 1188,  1189 

to  prove  marriage,  consent,  and  advice 48 

proof  of  filiation 115 

insurance  to  be  contained  in  an  instrument 1793,  1794 

pledge    1866 

Insults,  grievous: 

cause  for  divorce 73,  105 

cause  for  disinheritance 853 

proscription    1968 

Intention  of  — 

acquiring   ownership    430 

the  testator  prevails  in  doubtful  words 676 

the  parties  to  a  contract 1281,  1282 

Interest: 

when  due 273,  286,  494,  495,  502,  505,  517-519 

on  generic  bequests 884 

on  legacies  of  debts   870 

compensation    1120 

in  conditional  obligations  1123 

in  mutual  obligations 1124 

in  obligations  for  a  term 1126 

with  regard  to  application  of  payments 1173 

on  property  subject  to  collation 1049 

in  cases  of  default 1108-1110 

in  cases  of  rescission  or  nullity 1295,  1303,  1307 

on  the  dowry 1371,  1379 

on  the  amount  of  a  sale 1501 

rate  of  legal   1108 

in  an  agency 1724 

in  loans  1755,  1756 

in  sureties  1818 

in  pledges  1868 

in  antichresis  1881 

in  partnership  contracts   1682 

which  is  considered  conjugal  community  property  1401 

debts  of  a  bankrupt 1916 

(See  Antichresis;  Fruits.) 
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Inheriiancefl  —  Continued.  Articlea. 

forced  heirs    807 

when  collation  does  not  take  place  among  them 1036 

charges  on  858,  859 

execution  of  the  wishes  of  the  testator 911 

the  State  in  order  to  inherit  requires  a  declaration  of  heirship 958 

a  future,  cannot  be  the  object  of  a  contract 1271 

constituting  a  dowry   1336 

Hale  of,  or  of  hereditary  rights 1067,  1531  et  seq. 

the  heirs  of  the  husband  may  contest  the  contracts  of  the  wife 65 

right  of  the  heir  to  demand  the  declaration  of  absence 185 

declaration  of  incapacity  on  the  petition  of  the  relatives  of  the  per- 
son presumed  to  be  incapacitated   214 

a  person  who  institutes  a  minor  as  his  heir,  etc 207,  209,  260 

possession  of  hereditary  property 440 

heirs  of  a  contractor  of  works  in  course  of  construction 1595 

heirs  of  the  borrower  and  lender 1742 

prescription :  effects  against  the  inheritance  1934 

{See  Intestate  succession;  Testaments.) 

Innkeepers : 

special  liability 1783,  1784 

also  applicable  to  carriers   1601 

Innocence,  rights  of  the  innocent  consort  in  null  marriages  and  in  those 

of  conscience  {see  Divorce)  69,  70,  73,  106 

Insanity.  Insane: 

limitations  consequent  to    32,  278 

guardianship  of 200,  213  et  seq.,  278 

the  insane  cannot  be  witnesses  to  testaments  or  contracts 681,  1246 

nor  contract  marriage   83 

how  an  insane  person  may  make  a  testament 663,  664,  665,  666 

effects  of  insanity  with  regard  to  sealed  testaments,  etc 742 

substitution  of  heir  for  the  insane  person •  776 

the  insane  cannot  give  consent 1263,  1264 

transmission  of  the  action  to  claim  legitimacy  when  the  child  dies 

insane    118 

{See  Minors.) 

Insolvency  of  — 

the  debtor 1071,  1072,  1129,  1139,  1145,  1206,  1292,  1685,  1700,  1732 

1829,  1833 

the  person  paving  a  ground  rent 1660 

the  bailor  and  bailee 1732 

Institution  of  heir 763-773 

is  not  invalidated  by  the  nullity  of  a  substitution 786 

designation  under  conditions  or  for  a  term  790  et  aeq. 

is  annulled  by  reason  of  disinheritance  without  cause 851 

absence  of,  opens  intestate  succesRion  912 

Institutions  for  instruction  and  beneficence: 

judicial  character 38 

acquisition  and  possession  of  property  746-748,  788 

public,  acceptance  and  repudiation  of  an  inheritance 994 

correctional,  for  the  piinishment  of  children  by  parents,  etc. .  156-158,  269 

inconvenient  or  dangerous   590 

{fiee  Foundlings;  Loans;  Corporations.) 

Institutions  of  public  interest 28,  35,  37,  39 

Instruction: 

is  a  part  of  support 142,  155 

institutions  of,  which  may  inherit 746 

rights  of  succession  of  institutions  of 956,  957 

{See  Education.) 
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InBtruments:  Articles. 

of  adoption   177,  179 

of  voluntary  emancipation  316 

donations  which  require  633 

forms  and  protocoling  of  testaments  executed  without  a  notary. . . .       704 

repudiation  of  inheritEinces 1008 

subrogation  of  a  debtor  by  another 1211 

contracts  requiring    1270 

marriage  contracts 1321,  1322,  1324 

renunciation  of  the  conjugal  community 1394 

statement  of  property  belonging  to  the  conjugal  community  in  case 

of  reconciliation   1439 

of  sales 1455,  1462 

of  lease   1555 

of  ground  rents 1628 

paHnership  contracts  1667 

credits  contained  in  public  instruments   1924 

public  and  private,  law  governing  same 11 

for  the  recognition  of  natural  children  131,  132 

acts  and  contracts  requiring  public  instruments 1008,  1280 

proof  of  public  and  private  instruments 1215,  1216-1230 

surrenders  implying  renunciation 1188,  1189 

to  prove  marriage,  consent,  and  advice 48 

proof  of  filiation 115 

insurance  to  be  contained  in  an  instrument 1793,  1794 

pledge 1865 

Inmilts,  grievous: 

cause  for  divorce 73,  105 

cause  for  disinheritance 853 

prescription    1968 

Intention  of  — 

acquiring   ownership    430 

the  testator  prevails  in  doubtful  words 675 

the  parties  to  a  contract 1281,  1282 

Interest  * 

when  due 273,  286,  494,  495,  502,  505,  517-519 

on  generic  bequests 884 

on  legacies  of  debts   870 

compensation    1120 

in  conditional  obligations  1123 

in  mutual  obligations 1124 

in  obligations  for  a  term 1126 

with  regard  to  application  of  payments 1173 

on  property  subject  to  collation 1049 

in  cases  of  default 1108-1110 

in  cases  of  rescission  or  nullity 1295,  1303,  1307 

on  the  dowry 1371,  1379 

on  the  amount  of  a  sale 1501 

rate  of  legal   1108 

in  an  agency 1724 

in  loans  1755,  1756 

in  sureties  1818 

m  pledges  1868 

in  antichresis  1881 

in  partnership  contracts   1682 

which  is  considered  conjugal  community  property 1401 

debts  of  a  bankrupt 1916 

<iSfee  Antichresis;  Fruits.) 
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Inheritances  —  Continued.  ArtJclei. 

forced   heira    807 

when  collation  does  not  take  place  among  them 1036 

charges  on  858,  859 

execution  of  the  wishes  of  the  testator 911 

the  State  in  order  to  inherit  requires  a  declaration  of  heirship 958 

a  future,  cannot  be  the  object  of  a  contract 1271 

constituting  a  dowry   1336 

sale  of,  or  of  hereditary  rights 1067,  1531  et  Beq. 

the  heirs  of  the  husband  may  contest  the  contracts  of  the  wife 65 

right  of  the  heir  to  demand  the  declaration  of  absence 185 

declaration  of  incapacity  on  the  petition  of  the  relatives  of  the  per- 
son presumed  to  be  incapacitated  214 

a  person  who  institutes  a  minor  as  his  heir,  etc 207,  209,  260 

possession  of  hereditary  propeHy 440 

heirs  of  a  contractor  of  works  in  course  of  construction 1595 

heirs  of  the  borrower  and  lender 1742 

prescription ;  effects  against  the  inheritance   1934 

(See  Intestate  succession;  Testaments.) 

Innkeepers : 

special  liability 1783,  1784 

also  applicable  to  carriers  1601 

Innocence,  rights  of  the  innocent  consort  in  null  marriages  and  in  those 

of  conscience  (see  Divorce)   69,  70,  73,  106 

Insanity,  Insane: 

limitations  consequent  to    32,  278 

guardianship  of 200.  213  et  seq.,  278 

the  insane  cannot  be  witnesses  to  testaments  or  contracts 681,  1246 

nor  contract  marriage   83 

how  an  insane  person  may  make  a  testament 663,  664,  665,  666 

effects  of  insanity  with  regard  to  scaled  testaments,  etc 742 

substitution  of  heir  for  the  insane  person •  776 

the  insane  cannot  give  consent 1263,  1264 

transmission  of  the  action  to  claim  legitimacy  when  the  child  dies 

insane    118 

{See  Minors.) 

Insolvency  of  — 

the  debtor 1071,  1072,  1129,  1139,  1145,  1206,  1292,  1685,  1700.  1732 

1829,  1833 

the  person  paying  a  ground  rent 1660 

the  bailor  and  bailee 1732 

Institution  of  heir 763-773 

is  not  invalidated  bv  the  nullity  of  a  substitution 786 

designation  under  conditions  or  for  a  term 790  et  seq. 

is  annulled  by  reason  of  disinheritance  without  cause 851 

absence  of,  opens  intestate  succession  912 

Institutions  for  instruction  and  beneficence: 

judicial  character 38 

acquisition  and  possession  of  property  746-748,  788 

public,  acceptance  and  repudiation  of  an  inheritance 994 

correctional,  for  the  punishment  of  children  by  parents,  etc. .  156-158,  269 

inconvenient  or  dangerous   690 

{Fiee  Foundlinsrs;  Loans;  Corporations.) 

Institutions  of  public  interest 28,  35,  37,  39 

Instruction: 

is  a  part  of  support 142,  155 

institutions  of,  which  may  inherit  748 

riffhts  of  succession  of  institutions  of 956,  957 

(See  Education.) 
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Instruments:  Articles. 

of  adoption   177>  179 

of  voluntary  emancipation  316 

donations  which  require   633 

forms  and  protocoling  of  testaments  executed  without  a  notary. . . .       704 

repudiation  of  inheriteinces 1008 

subrogation  of  a  debtor  by  another 1211 

contracts  requiring    1279 

marriage  contracts 1321,  1322,  1324 

renunciation  of  the  conjugal  community 1394 

statement  of  property  belonging  to  the  conjugal  community  in  case 

of  reconciliation   1439 

of  sales 1455,  1462 

of  lease   1555 

of  ground  rents 1628 

partnership  contracts  1667 

credits  contained  in  public  instruments   1924 

public  and  private,  law  govei*ning  same 11 

for  the  recognition  of  natural  children 131,  132 

acts  and  contracts  requiring  public  instruments 1008,  1280 

proof  of  public  and  private  instruments 1215,  1216-1230 

surrenders  implying  renunciation 1188,  1189 

to  prove  marriage,  consent,  and  advice 48 

proof  of  filiation 116 

insurance  to  be  contained  in  an  instrument 1793,  1794 

pledge    1865 

Insults,  grievous: 

cause  for  divorce 73,  105 

cause  for  disinheritance 853 

prescription    1968 

Intention  of  — 

acquiring   ownership    430 

the  testator  prevails  in  doubtful  words 675 

the  parties  to  a  contract 1281,  1282 

Interest : 

when  due 273,  286,  494,  495,  502,  505,  517-519 

on  generic  bequests 884 

on  legacies  of  debts   870 

compensation    1120 

in  conditional  obligations  1123 

in  mutual  obligations 1124 

in  obligations  for  a  term 1126 

with  regard  to  application  of  payments 1173 

on  property  subject  to  collation 1049 

in  cases  of  default • 1108-1110 

in  cases  of  rescission  or  nullity 1295,  1303,  1307 

on  the  dowry 1371,  1379 

on  the  amount  of  a  sale 1501 

rate  of  legal   1108 

in  an  agency 1724 

in  loans  1755,  1756 

in  sureties  1818 

in  pledges  1868 

in  antichresis  1881 

in  partnership  contracts   1682 

which  is  considered  conjugal  community  property  1401 

debts  of  a  bankrupt 1916 

(See  Antichresis;  Fruits.) 
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Preftcription  —  Continued.  Article*. 

of  military  testaments   719 

of  an  action  to  declare  the  incapacity  of  an  heir 762 

of  rescissory  actions   1076,  1299 

of  actions  for  nullity  1301 

of  actions  arising  from  sales 1472,  1490,  1496,  1499 

of  the  right  of  redemption  1508,  1534 

of  the  liability  of  the  assignor  of  credits  and  rights 1530 

of  the  payment  of  laudemium 1646 

the  principal  and  pensions  of  ground  rents  may  prescribe 1620 

{See  Nonuser.) 

Presents  — 

which  are  not  collationable   1041,  1044 

between  consorts 1334 

illegal    1044 

President  of  — 

the  family  council   30I 

the  colegislative  houses,  etc.,  may  excuse  themselves  from  guardian- 
ship         244 

territorial  audiencias,  concessions  of  benefit  of  majority  they  ap- 
prove        322,  323 

Prestations  in  obligations   1132,  1147,  IIW 

Presumptions : 

general  provisions  1249-1253 

of  death 33,  34,  66,  191-195 

of  good  faith   69,  434,  436 

in  favor  of  the  possessor 459,  1960 

of  title   448 

of  the  legitimacy  of  children 108-110 

of  children  being  natural   130 

of  easement  of  party  walls  and  fences 572,  574 

obligations  derived  from  law  are  not  presumed 1090 

of  fault   1183 

of  the  remission  of  debts  1189,  1191 

of  novation  , 1210 

of  the  consideration  of  the  contract 1277 

of  good  faith  in  marriage  09 

of  fraudulent  acts  and  contracts 643,  1297,  1663 

of  the  condition  of  a  tenement  leased 1562 

of  the  fault  of  the  depositary 1769 

of  the  ownership  of  plantings  and  sown  grouBds 359 

of  shares  in  a  thing  owned  in  common 393 

of  the  revocation  of  a  testament 742 

of  the  acceptance  of  an  inheritance 1000 

sales  which  are  presumed  conditional 1453 

in  favor  of  the  master  in  domestic  service 1584 

in  contracts  of  works    1592 

of  the  payment  of  ground  rents 1621 

of  the  concealment  of  a  sale 1638 

of  an  agency  being  gratuitous 1711 

surety  is  not  presumed 1827 

Preterition  of  heirs  — 

does  not  rescind  a  distribution 1080 

of  forced  heirs  annuls  the  designation 814 

Price  — 

in  contracts  1446-1449,  1455.  1466,  1469,  1470,  1477,  1478 

1500,  1543,  1544,  1555,  1569,  1584,  1592,  1593,  1^99,  1791 

return  of,  in  case  of  rescission  or  annullment 1295,  1303 

works  at  a  price  agreed  upon  or  for  a  lump  sum 1588  et  seq. 


Genebai.  Index.  649 

Articles. 

Primogeniture  in  case  of  double  parturition 31 

Principles  of  law,  their  application 6 

Printed  matter 377 

Prison.     {See  Detention.) 

Private  papers .' 672 

Proclamations  prior  to  marriage  89-92 

Prodigality,  limitations  consequent  to  the  incapacity  of  prodigals 32 

66,  200,  221-227,  278 

Profession,  art,  or  trade: 

instruction  in   143 

its  exercise  is  not  an  obstacle  to  the  right  to  punish  the  child 167 

Profession  or  trade  of  minors  subject  to  guardianship  {see  Education) . .      269 

Profits,  distribution  among  partners.     {See  Partnership.) 

Prohibition  to  contract  marriage 45,  83-86,  101 

to  alienate,  is  void  786 

Promise  — 

to  give  or  not  to  give  an  advantage 826 

of  sale   1451 

of  pledge  and  mortgage  1862 

of  marriage.     {See  Espousals.) 

Promulgation  of  laws  1 

Proof  — 

of  obligations: 

general  provisions  1214, 1215 

public  documents 1216-1224 

private   documents    1225-1230 

confession   1231-1239 

judicial  inspection    1240, 1241 

experts    1242, 1243 

witnesses  1244-1248 

of   marriage    53-55 

of  the  illegitimacy  of  children   108,  111 

of  the  filiation  of  legitimate  children 115-118 

of  the  birth  and  identity  of  the  child;  effects 136, 140 

of  the  validity  of  a  testament 665,  666,  686, 742 

of  the  cause  for  disinheritance  850 

in  the  legacy  of  another's  thing 861 

of  damages,  when  not  required 1118 

not  admissible  with  regard  to  the  falsity  of  a  decisory  oath 1238 

of  the  consideration  of  a  contract 1277 

of  the  kind  of  conjugal  community  property 1407 

of  civil  status 327 

of  the  concealment  of  a  sale  subject  to  redemption 1638 

of  the  ownership  of  a  thing  deposited 1771 

of  the  duration  of  a  commodatum 1750 

of  pa3rment 1900 

{See  Experts;  Presumptions.) 

Property  — 

classification    333 

real    334 

legacies  of  real  875 

a  ground  rent  must  be  charged  on  real 1628 

sequestration    1786 

contribution  of  real,  to  partnerships 1668;  No.  4,  1695 

personal  No.  335-337,  449 

care  of  personal,  until  the  appointment  of  a  guardian 203,  228 

legacies  of  personal   875 
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Property  —  Continued.  Arileif^ 

perishable  and  not  iierinhable 337,  481,  482,  1448,  1452,  1545 

uftufruet  in  perishable  and  not  perishable 481,  482,  499 

risk  of  perishable  and  not  perishable  things  brooght  to  the  partner- 
ship         1687 

respective  object  of  conunodatum  and  simple  loans 1740,  1753 

incorporeal  1464,  1626  et  seq. 

of  public  dominion 338,  339,  341,  407 

of  the  State 341 

of  provinces  and  towns;  of  public  use  and  patrimonial 344,  345 

community  of  pasturage   GOl 

of  private  dominion  338,  340,  341,  345 

of  royal  patrimony 342 

of  private  persons   345 

right  to  acquire  and  possess  by  juridical  persons 38, 39 

future,  cannot  be  donated 635 

future  inheritances 1271 

association  of  all  present  property 1672  et  seq. 

litigated  {see  Credits)   1291,  1459,  1535,  1536 

rural  and  town 503 

lease  of    1546-1553,   1544-1574 

of  each  consort   1 396-1400 

separation  of  that  of  the  consorts 1432, 1444 

paraphema  — 

free  disposition  by  the  wife  of  the  absentee 188 

definition  and  legal  character  of 1381-1391,  1422 

administration  by  the  wife  225 

of  children;   administration,  usufruct,  and  alienation  by  the  par- 
ents       159-165,  492 

of  minors  — 

sale  by  the  executor 903 

sale  by  the  guardian   270 

purchase  by  the  guardian  forbidden 275 

guardianship  for  the  care  of 199,  210,  225.  229 

to  be  reserved  for  the  children  of  the  first  marriage 968,  980 

{See  AccesMon;   Administration;   Waters;   Dowry;    Conjugal   com- 
munity; Reservation;  Prescription.) 
Prostitution,     {^ee  Corruption.) 

Protocoling  of  testaments 689.  693,  704,  714,  718,  727 

Protutor  . .  201 ,  202,  233-244,  256,  258,  264,  205,  267,  272,  279,  280,  299,  308,  1352 
prohibition  to  acquire  property  of  the  minor  or  incapacitated  per- 
son         1459 

Provinces  and  towns,  property  of 343,  344 

mortgage  for  taxes  1875 

preference  of  these  credits 1924 

(See  Corporations.) 

in  which  the  local  laws  are  in  force 12.  15 

Provincial  deputations,  capacity  to  inherit  746 

Pubertv,  legal,  is  attained  by  the  male  at  14  years,  and  by  the  female 

at  12   *. 83 

Public  attomev,  causes  and  questions  in  which  he  takes  part t^.  102 

133,  163,  164,  178,  181,  196.  212.  215.  2:>2,  228 
293-295,  302,  322,  692,  713,  788,  993,  1353 

Public  off^riiOs,  liability  for  disclosing  secrets  {see  Employees)    132 

Public  order  — 

with  repard  to  easements 594 

laws  relating  to 11 
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Public  scftndal,  disqualification  of  those  punished  for  this  crime  to  be 

guardians  » 237 

Public  securities,  recovery  of  (see  Bonds)   484 

Punishment.     {See  Correction.) 

Pupils.     {See  Masters.) 

Purchase  and  sale: 

nature  and  foim 1445-1456 

capacity  to  purchase  and  sell 1457-1459 

eflfects  when  the  thing  sold  has  been  lost 1460 

obligations  of  the  vendor  1461 

delivery  of  the  thing  sold 1462-1473 

warranty  in  case  of  eviction 1474-1483 

warranty  against  hidden  defects  or  burdens 1484-1499 

obligations  of  the  vendee  1600-1505 

resolution  of  the  sale,  conventional  and  legal  redemption 1506-1625 

assignment  of  credits  and  incorporeal  rights 1526-1536 

things  acquired  at  a  public  sale 464 

vendor  who  reserves  to  himself  the  usufruct  of  the  thing  sold 492 

sale  of  hereditary  property   903 

purchases  made  with  dowry  money 1337 

purchases  made  with  money  belonging  to  the  conjugal  community. . .  1396 

sale  of  dowry  property 1367 

sale  of  tenements  leased  1571,  1572 

prohibition  of  the  guardian  to  purchase  property  belonging  to  a 

minor  275 

rules  regarding  purchase  and  sale  are  applicable  to  exchange 1541 

purchase  and  sale  of  tenements  given  in  emphyteusis 1636  et  seq. 

sale  of  a  thing  deposited 1778 

Quantity,  legacy  of 884 

Quarries 334,  476,  528 

Quasi  contracts   1089,  1887,  1901 

Racps,  foot,  horse,  etc.,  legal  games 1800 

Rain.     (*SVf  Watern.) 

Rape,  recognition  of  issue 186 

Ratifications  — 

of  acts  of  poascHsion  executed  in  the  name  of  the  owner 4.39 

of  contracts 1259 

of  banns   89 

of  the  acts  of  the  agent 1727 

Real  rights  — 

are  real   property    334 

survey  and  demarcation  of 384 

community 405 

creation,  transmission,  modification  of 1280 

mortgage  of   1874 

prescription   1930,  1940-1960 

Receipts  — 

for  sealed  testaments  711 

for  the  principal  extinguishes  the  obliffation  with  regard  to  the  in- 
terest, and  that  for  the  last  inKtallment  extinguishes  the  obliga- 
tion with  regard  to  the  previous  ones 1 1 10 

exception  with  regard  to  ground  rent**  1621 

for  partnership  profits  1686 
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Receptacles  for  rain-water,  right  to  construct 416 

Beclutian  perpetua  gives  rise  to  divoroe 105 

Recognition  — 

of  children  121,  129  et  seq. 

records  in  the  registry 326 

of  legitimacy    110 

does  not  give  the  father  the  usufruct  of  the  property  of  the  chil- 
dren          166 

made  in  a  void  will  is  valid 741 

gives  right  to  support 143 

influence  in  the  formation  of  the  family  council 902 

of  an  emphyteusis   1647 

of  an  act  or  contract 1224 

of  direct  ownership  by  the  emphyteuta 1647 

of  the  right  of  the  owner  by  the  possessor 1948 

Reconciliation  — 

of  husband  and  w^ife  74,  1439 

extinguishes  the  cause  for  disinheritance  856 

R<H»ord«  — 

in  the  civil  registry  327 

of  births,  marriages,  recognitions,  Intimations,  deaths,  and  nat- 

uralizaUons 63-^,  100,  116,  131,  325-^330 

of  canonical  marriages  in  the  civil  registry 77,  78,  79 

of  decrees  of  nullity  and  of  divorce 82 

of  property  in  favor  of  heirs  of  absentees 197 

of  the  bonds  of  guardians 257,  258 

of  public  documents  {see  Mortgages)   1222 

cases  in  which  the  date  of,  determines  the  effects  of  assignment 1526 

cases  of  redemption  1524,  1638 

Recovery   {see  Actions)    464,  1955 

Recreation.     (See  Luxury.) 

Redemption  — 

of  the  hereditary  right  1067 

with  regard  to  dotal  property  1337 

with  regard  to  property  of  the  conjugal  community 1396 

conventional  1506,  1507  et  seq. 

legal   1521-1525 

of  an  emphyteutis   1636-1642 

of  adjacent  owners  of  small  estates 1523 

of  credits  in  litigation   1535 

Remedy  — 

there  is  no,  from  paternal  dissent 49 

against  a  unanimous  decision  of  the  family  council  with  regard  to 

removal  of  guardian 242 

against  a  resolution  qualifying  the  bond  of  the  guardian 255 

against  the  decisions  of  the  famUy  council 310 

for  revision  1251 

{8ee  Civil  Procediure;  Suits.) 

Redemption  of  — 

easements    546,   603,  604 

military  service,  the  cost  of,  is  collationable 1043 

ground  rents 1608-1612,  1627,  1650,  1651 

a  reservative  ground  rent 1661-1664 

a  consignative  ground  rent   1658-1659 

Reduction  of  donations  654  et  seq. 

illegal  demands   817  et  seq. 

Reduction  of  debts  and  extension  of  time  {8ee  Abstention) . . .  1912,  1917,  1918 
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of  civil  status    323,  325-332 

inscription  of  citizenship 18,  10,  21,  25,  26 

certificates  for  the  proof  of  marriage 53 

special  registry  for  marriages  of  conscience 79 

inscription  of  canonical  marriage 77,  78,  79,  82 

inscriptions  of  filiation  115 

inscriptions  of  adoption  179 

instructions  for  the  inscription  of  marriages  and  for  decrees  of  nul- 
lity and  divorce.     {See  Appendices.) 

of  property,  general  provisions 605-608 

inscription  of  property  of  absentees  197 

inscription  of  the  bond  of  the  guardian 257, 258 

of  guardianships   288-292 

inscription  necessary  in  order  that  the  guardian  may  enter  upon 

the  discharge  of  his  duties 205 

entry  of  judgments  with  regard  to  the  separation  of  property 

of  the  conjugal  community   1437 

credits  inscrib^  in  the  registry  1923 

{See  Mortgages;  Becords.) 
Relationship  — 

an  obstacle  to  marriage 84 

an  obstacle  to  the  appointment  of  a  protutor  in  the  same  line  as 

the  guardian  235 

an  obstacle  to  guardianship 237 

next  friend  appointed  from  among  relatives 165 

relatives  of  a  notary  who  authorizes  a  testament 681 

relatives  of  the  testator  682 

generic  designation  of  relatives  of  the  testator 751 

legitimate  succession  of  relatives  . , 913,  915-923 

succession  of  collaterals   954 

relatives  who  cannot  be  witnesses  1246 

intervention  to  fix  the  obligatory  dowry  1341 

persons  to  whom  the  administration  of  the  absentee  is  intrusted. . .       187 
excuse  of  persons  from  being  guardians  of  those  who  are  not  rela- 
tives          245 

{See  Support;  Parents;  Family  council;  Children;  Lines;  Marriage; 
Guardianship.) 
Release  in  — 

legacies   870-872 

obligations  1177,  1332,  1850 

Reli^on,  violence  to  make  the  wife  change  her  religion 105 

Remission  of  — 

debts 1156,  1187-1191 

payment  of  annuities  1624 

Removal  of — 

guardians  and  protutors  234,  237,  238-243 

the  members  of  the  family  council 298 

an  executor   910 

Rents  — 

are  civil  fruits 355 

credits  arising  from  No.  7,  1922,  1926  et  seq. 

{Sec  Lease.) 
Renunciation  — 

of  rights   4.  1816 

of  foreign  naturalization 18,  19,  21,  24.  25 

support  cannot  be  renounced 151 

nor  the  charges  of  guardian  or  protutor 202 

of  credits  267 
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collection  of  what  ie  not  due 1895-1901 

arising  from  fault  of  negligence 1902-1910 

rules  for  conditional,  are  applicable  to  conditions  in  suocesBions 791 

{See  Ck>ntracta.) 

Obstacles  to  marriage 43,  83,  84,  85,  97,  98,  101 

Official  newspapers,  declaration  of  absence  to  be  publi^ed  in 186,  192 

Opening  of  — 

succession ;  when  it  takes  place 193 

holographic  testaments    G91 

Openings.     {See  Windows.) 

Opposition  to  marriage  on  account  of  impediments 98,  99 

Chxshards  exempted  from  the  easement  of  an  aqueduct 559 

Order  of  preference  for  the  payment  of  — 

support  144 

legacies   887 

credits 1926  et  seq. 

Ornaments  and  expenses  of  pure  luxury  in  a  thing  belonging  to  another.      454 

455 

Orphans  {see  Quardianship)    ' 322,  323 

Ownership : 

possession  as  a  title  of 447 

legal  and  beneficial,  easements  596 

legal  ownership  —  full  and  partial 1604,  1606,  1607 

acts  of 713 

{See  Possession;  Prescription.) 

Paintings  334,  377 

Paraphema.    (£iee  Property.) 

Parental  power: 

nature,  effects,  rights  included,  etc 154-180 

its  exercise  in  case  of  divorce 73 

the  person  subject  thereto  cannot  be  a  guardian 206 

is  maintained  notwithstanding  a  declaration  of  prodigality 224 

of  the  mother  over  the  children  of  an  interdicted  person 229 

loss  of,  is  a  cause  for  disinheritance  in  a  proper  case 854-855 

without  the  rights  of  usufruct  and  admimstration 761,  857 

compromise  with  regard  to  the  property  of  the  children 1810 

attempts  to  corrupt  the  children  74 

{See  Emancipation;  Parents.) 

Parents: 

authorize  marriage   46 

recognition  of  natural  children 139  et  seq. 

representation  of  absent  children 183 

appointment  of  a  testamentary  guardian  206,  209 

guardianship  of  the  insane  and  deaf  and  dumb  of  a  prodigal 220,  227 

of  five  children  may  excuse  themselves  from  being  guardians 244 

exemption  from  giving  bond  when  guardians 260 

representation  of  the  children  in  distributions  of  estates 1060 

who  abandon  or  prostitute  their  children 756 

causes  for  disinheritance  854 

how  they  inherit  from  the  child 936 

obligation  to  give  dowry , 1340,  1341 

leases  with  regard  to  property  of  children 1548 

are  liable  for  the  faults  and  omissions  of  children 1903 

natural ;  rights  of  succession 846,  944 

compromise  on  rights  of  children 1810 

nationality  of  children  sovemed  by  that  of,  etc 18,  19 

{See  Support;  Ascendants;  Marriage;  Parental  authority,  etc.) 
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Partners,  their  obligations  and  rightB 1679,  1699 

Partnership : 

contracts  of;  general  provisionB 1666-1678 

obligations  of  the  partners  1679-1699 

manner  of  extinguishinff  partnership 1700-1708 

causes  for  its  extinguiuiment  justify  distribution,  even  against  the 

will  of  the  testator 1061 

illegal 1666 

rules  to  which  consorts  who  have  contracted  marriage  against  law 

are  subject 60 

(See  Conjugal.) 

Parturition,  suppositions 960 

Party  walls  and  fences  (easement  of)  671-679 

stories  of  a  house  belonging  to  different  owners 396 

trees  in  party  hedges  ^ 693 

openings  in  party  walls 680 

constructions  near  party  walls 690 

Pasturage 600-604 

Paternity,  limitations  to  permit  investigation  of,  except  in  cases  of  crime 
or  when  the  wish  of  the  father  to  recognize  the  child  appears  in 

writing,  etc 108-141 

(See  Maternity;  Parental  power.) 

Patrimonial  property.     {See  Property.) 

Patrimony,  usufruct  created  on  an  entire  patrimony 606 

Pawn  shops   1767 

Paymasters  of  vessels: 

marriages  they  authorize   94 

their  intervention  in  maritime  testaments 722 

Payment 1145,  1166,  1167-1181 

of  debts  of  minors 276 

which  may  be  rescinded 1292 

of  what  is  not  due 1896-1901 

of  heriditary  debts  610,  1082-1087,  1023-1031 

of  mortgage  debts 609 

of  the  donor 642,  643 

of  pensions  from  ground  rents 1614,  1616 

of  salaries 1684 

in  contracts  for  works 1699 

to  the  creditor  before  the  assignment 1627 

Penal  clauses  (obligations  with)  1162-1166 

Penalty  of  suspension  or  deprivation  of  parental  power 169,  170 

Pension  — 

for  support 149 

for  a  person  subject  to  guardianship 268 

must  be  stated  in  the  registry  of  guardianships 290 

preftcription  of 1966 

(See  Support.) 

for  students , 788 

Periods.     {See  Terms.) 

Perishable  property.     {See  Property.) 

Perjurers.     {See  Forgers.) 

Permission  — 

for  the  depositary  to  make  use  of  the  thing  deposited 1767,  1768 

to  make  use  of  a  thing  given  as  a  pledge 1870 

to  make  excavations 426 

to  search  for  subterranean  waters 417 

marital 893,  995,  1053,  1361,  1387,  1416,  1716 

when  not  required 60,  63,  893,  1416 
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collection  of  what  is  not  due 1895-1901 

arising  from  fault  of  negligence 1902-1910 

rules  for  conditional,  are  applicable  to  conditions  in  successions 791 

{Set  Contracts.) 

Obstacles  to  marriage 43,  83,  84,  85,  97,  98,  101 

Official  newspapers,  declaration  of  absence  to  be  published  in 186,  192 

Opening  of  — 

succession ;  when  it  takes  place 193 

holographic  testaments    691 

Openings.     {See  Windows.) 

Opposition  to  marriage  on  account  of  impediments 98,  99 

Orchards  exempted  from  the  easement  of  an  aqueduct 559 

Order  of  preference  for  the  payment  of  >— 

support 144 

legacies    887 

credits 1926  et  seq. 

Ornaments  and  expenses  of  pure  luxury  in  a  thing  belonging  to  another.      454 

455 

Orphans  {see  Guardianship)    ' 322,  323 

Ownership: 

possession  as  a  title  of 447 

legal  and  beneficial,  easements  596 

legal  ownership  —  full  and  partial 1604,  1905,  1607 

acts  of 713 

{See  Possession;  Prescription.) 

Paintings  334,  377 

Paraphema.    {See  Property.) 

Parental  power: 

nature,  effects,  rights  included,  etc 154-180 

its  exercise  in  case  of  divorce 73 

the  person  subject  thereto  cannot  be  a  guardian 206 

is  maintained  notwithstanding  a  declaration  of  prodigality 224 

of  the  mother  oyer  the  children  of  an  interdicted  person 229 

loss  of,  is  a  cause  for  disinheritance  in  a  proper  case 854r-855 

without  the  rights  of  usufruct  and  administration 761,  857 

compromise  with  regard  to  the  property  of  the  children » . .     1810 

attempts  to  corrupt  the  children 74 

{See  Emancipation;  Parents.) 

Parents: 

authorize  marriage   46 

recognition  of  natural  children 139  et  seq. 

representation  of  absent  children 183 

appointment  of  a  testamentary  guardian  206,  209 

guardianship  of  the  insane  and  deaf  and  dumb  of  a  prodigal 220,  227 

of  five  children  may  excuse  themselves  from  being  guardians 244 

exemption  from  giving  bond  when  guardians 260 

representation  of  the  children  in  distributions  of  estates 1060 

who  abandon  or  prostitute  their  children 756 

causes  for  disinheritance  854 

how  they  inherit  from  the  child 936 

obligation  to  give  dowry , 1340,  1341 

leases  with  regard  to  property  of  children 1548 

are  liable  for  the  faults  and  omissions  of  children 1903 

natiiral ;  rights  of  succession 846,  944 

compromise  on  rights  of  children 1810 

nationality  of  chfidren  governed  by  that  of,  etc. 18,  19 

{See  Support;  Ascendants;  Marriage;  Parental  authority,  etc.) 
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Artlclefl. 

Partners,  their  obligations  and  rights 1679,  1609 

Partnership: 

contracts  of;  general  provisions 166&-1678 

obligations  of  the  partners  1679-1699 

manner  of  extinguishins  partnership 1700-1708 

causes  for  its  extinguishment  justify  distribution,  even  against  the 

will  of  the  testator 1051 

illegal 1666 

rules  to  which  consorts  who  have  contracted  marriage  against  law 

are  subject 60 

{See  Conjugal.) 

Parturition,  suppositions 960 

Party  walls  and  fences  (easement  of)  571-679 

stories  of  a  house  belonging  to  different  owners 396 

trees  in  party  hedges «. 593 

openings  in  party  walls 580 

constructions  near  party  walls 590 

Pasturage 600-604 

Paternity,  limitations  to  permit  investigation  of,  except  in  cases  of  crime 
or  when  the  wish  of  the  father  to  recognize  the  child  appears  in 

writing,  etc 108-141 

{See  Maternity;  Parental  power.) 

Patrimonial  property.     {See  Property.) 

Patrimony,  usuiruct  created  on  an  entire  patrimony 506 

Pawn  shops   1757 

Paymasters  of  vessels: 

marriages  they  authorize   94 

their  intervention  in  maritime  testaments 722 

Payment 1145,  1156,  1157-1181 

of  debts  of  minors 275 

which  may  be  rescinded 1292 

of  what  is  not  due 1895-1901 

of  heriditary  debts  510,  1082-1087,  1023-1031 

of  mortgage  debts 509 

of  the  donor 642,  643 

of  pensions  from  ground  rents 1614,  1615 

of  salaries 1584 

in  contracts  for  works  1599 

to  the  creditor  before  the  assignment 1527 

Penal  clauses  (obligations  with)  1152-1156 

Penalty  of  suspension  or  deprivation  of  parental  power 169,  170 

Pension  — 

for  support 149 

for  a  person  subject  to  guardianship 268 

must  be  stated  in  the  registry  of  guardianships 290 

prescription  of 1966 

{See  Support.) 

for  students 788 

Periods.     {See  Terms.) 

Perishable  property.     {See  Property.) 

Perjurers.     {See  Forgers.) 

Permission  — 

for  the  depositary  to  make  use  of  the  thing  deposited 1767,  1768 

to  make  use  of  a  thing  given  as  a  pledge 1870 

to  make  excavations 426 

to  search  for  subterranean  waters 417 

marital 893,  995,  1063,  1361,  1387,  1416,  1716 

when  not  required 60,  63,  893,  1416 
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eollection  of  what  is  not  due 1895-1901 

arising  from  fault  of  negligence 1902-1910 

rules  for  conditional,  are  applicable  to  conditions  in  successions. . . .       791 
(See  Contracts.) 

Obstacles  to  marriage 43,  83,  84,  85,  97,  98,  101 

Official  newspapers,  declaration  of  absence  to  be  published  in, 186,  192 

Opening  of  — 

succession;  when  it  takes  place 193 

holographic  testaments   691 

Openings.     {See  Windows.) 

Opposition  to  marriage  on  account  of  impediments 98,  99 

Orchards  exempted  from  the  easement  of  an  aqueduct 559 

Order  of  preference  for  the  payment  of — 

support  144 

legacies    887 

credits 1926  et  seq. 

Ornaments  and  expenses  of  pure  luxury  in  a  thing  belonging  to  another.      454 

455 

Orphans  {see  Guardianship)   ' 322,  323 

Ownership : 

possession  as  a  title  of 447 

legal  and  beneficial,  easements  596 

legal  ownership  —  full  and  partial 1604,  1605,  1607 

acts  of 713 

{See  Possession;  Prescription.) 

Paintings  334,  377 

Paraphema.     {See  Property.) 

Parental  power: 

nature,  effects,  rights  included,  etc 154^180 

its  exercise  in  case  of  divorce 73 

the  person  subject  thereto  cannot  be  a  guardian 206 

is  maintained  notwithstanding  a  declaration  of  prodigality 224 

of  the  mother  over  the  children  of  an  inteixiicted  person 229 

loss  of,  is  a  cause  for  disinheritance  in  a  proper  case 854-855 

without  the  rights  of  usufruct  and  admimstration 761,  857 

compromise  with  regard  to  the  property  of  the  children » . .     1810 

attempts  to  corrupt  the  children 74 

{See  Emancipation;  Parents.) 

Parents: 

authorize  marriage   46 

recognition  of  natural  children 139  et  seq. 

representation  of  absent  children 183 

appointment  of  a  testamentary  guardian  206,  209 

guardianship  of  the  insane  and  deaf  and  dumb  of  a  prodigal 220,  227 

of  five  children  may  excuse  themselves  from  being  guardians 244 

exemption  from  giving  bond  when  guardians 260 

representation  of  the  children  in  distributions  of  estates 1060 

who  abandon  or  prostitute  their  children 756 

causes  for  disinheritance 854 

how  they  inherit  from  the  child 936 

obligation  to  give  dowry , 1340,  1341 

leases  with  regard  to  property  of  children 1548 

are  liable  for  the  faults  and  omissions  of  children 1903 

natural ;  rights  of  succession 846,  944 

compromise  on  rights  of  children 1810 

nationality  of  children  governed  by  that  of,  etc 18,  19 

{See  Support;  Ascendants;  Marriage;  Parental  authority,  etc.) 
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Partners,  their  obligatioiis  and  rights 1679,  1609 

Partnership : 

contracts  of;  general  provisions 1665-1678 

obligations  of  the  partners  1679-1699 

manner  of  extinguishinff  partnership 1700-1708 

causes  for  its  extinguishment  justify  distribution,  even  against  the 

will  of  the  testator 1051 

illegal 1666 

rules  to  which  consorts  who  have  contracted  marriage  against  law 

are  subject 60 

(See  Conjugal.) 

Parturition,  suppositions 960 

Party  walls  and  fences  (easement  of)  671-679 

stories  of  a  house  belonging  to  different  owners 396 

trees  in  party  hedges — 593 

openings  in  party  walls 680 

constructions  near  party  walls 690 

Pasturage 600-604 

Paternity,  limitations  to  permit  investigation  of,  except  in  cases  of  crime 
or  when  the  wish  of  the  father  to  recognize  the  child  appears  in 

writing,  etc  108-141 

(See  Maternity;  Parental  power.) 

Patrimonial  property.     (See  Property.) 

Patrimony,  usufruct  created  on  an  entire  patrimony 606 

Pawn  shops   1767 

Paymasters  of  vessels: 

marriages  they  authorize   94 

their  intervention  in  maritime  testaments   722 

Payment 1146,  1166,  1167-1181 

of  debts  of  minors 276 

which  may  be  rescinded 1292 

of  what  is  not  due 1895-1901 

of  heriditary  debts  510,  1082-1087,  1023-1031 

of  mortgage  debts 509 

of  the  donor 642,  643 

of  pensions  from  groimd  rents 1614,  1616 

of  salaries 1584 

in  contracts  for  works  1599 

to  the  creditor  before  the  assignment 1627 

Penal  clauses  (obligations  with)  1162-1166 

Penalty  of  suspension  or  deprivation  of  parental  power 169,  170 

Pension  — 

for  support 149 

for  a  person  subject  to  guardianship 268 

must  be  stated  in  the  registry  of  guardianships 290 

prescription  of 1966 

(See  Support.) 

for  students 788 

Periods.     (See  Terms.) 

Perishable  property.     (See  Property.) 

Perjurers.     (See  Forgers.) 

Permission  — 

for  the  depositary  to  make  use  of  the  thing  deposited 1767,  1768 

to  make  use  of  a  thing  given  as  a  pledge 1870 

to  make  excavations 426 

to  search  for  subterranean  waters 417 

maritAl 893,  995,  1053,  1361,  1387,  1416,  1716 

when  not  required 60,  63,  893,  1416 
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joint 009,  738 

in  time  of  epidemics , 701,  702,  703 

of  the  deaf 097 

of  the  blind 608 

revocation  and  annulment  of 737—743 

institution  of  heirs  and  substitution 763-789 

conditional  and  for  a  term 790-805 

advantages • 823-833 

bequests  and  legacies 858-^1,  790-806 

executors    892-911 

law  governing  1 1-15 

capacity  to  will  63,  662-666 

what  constitutes  a  testament,  prohibition  of  joint  testaments,  and 

testaments  made  by  a  oomtMario,  etc.    Transitory  provisions,  rule 

2  and  arts 667-674 

must  be  understood  in  the  literal  meaning  of  its  words 675 

prohibition  of  consorts  to  receive  by  testament  from  each  other  and 

in  what  case  50 

a  woman  may  will  without  the  consent  of  her  husband 63 

testamentary  guardianship 204,  206-210 

usufruct  left  by  testament  468 

disinheritance  may  only  be  made  by  testament 849 

must  be  defended  by  the  executors 902 

their  absence  opens  intestate  succession 912 

acceptance  and  repudiation  of  an  inheritance  by  a  testamentary 

heir  who  is  at  the  same  time  a  legitimate  heir. . .  < 1009 

what  is  left  by  testament  is  not  coUationable,  etc 1037 

distribution  of  property  by  the  testator 1056 

final  sentences  in  puits  with  regard  to  the  validity  of 1252 

disposition  of  conjugal  property   1414 

may  contain  the  recognition  of  natural  children 131 

origin  of  right  to  support  153 

the  continuance  of  the  parental  power  of  a  widow  contracting  a 

second  marriage  may  be  authorized  by  168 

the  character  of  testamentary  heir  gives  authority  to  demand  a 

declaration  of  absence  185 

exclusion  of  relatives  from  the  family  council  by 298 

(See  Witnesses;  Inheritances.) 
Theft;  disqualification  of  a  person  punished  for  theft  to  be  a  guardian.       237 
Things  — 

abandoned ;  their  retention 610,  616-617 

which  are  out  of  commerce  cannot  be  bequeathed 665 

allusions  are  also  made  to  things  in  articles 460,  1271,  1864,  1936 

owned  in  common.     {See  Community;  Property.) 

principal  and  accessory  375-377 

Third  persons  — 

voluntary  adoption  does  not  prejudice,  until  recorded 316 

rights  of,  against  a  community 405 

grants  of  waters  do  not  prejudice  410 

title  not  recorded  606 

private  documents,  etc.,  do  not  affect  them 1230 

price  of  the  sale  to  be  determined  by 1447 

with  regard  to  the  rights  of 1510,  1526 

leases  not  recorded    1549 

rights  of,  respected  in  usufructs 472 

usufruct  depending  on  the  age  of  a  third  person 516 

execution  oif  tefttaments  cannot  be  left  to  the  discretion  of 670-671 

obligations  of  partners  with  regard  to 1697-1699 

cessation  of  liabilities  of,  in  case  of  tacit  renewals 1567 
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works  submitted  to  the  approval  of 1598 

intrusted  with  the  distribution  of  partnership  profits 1690 

who  have  contracted  with  an  agent  after  the  death  of  the  principal. .     1738 

with  regard  to  pledges  1805 

{8ee  Mortgage.) 

Timber.     {See  Woodlands.) 

Time  — 

when  the  laws  shall  be  binding 1 

of  obligatory  widowhood  45 

to  ffive  advice  to  the  child  wishing  to  marry 47,  48 

to  mform  the  judge  for  the  celebration  of  marriage 77,  78 

for  validating  the  marriage  of  persons  \mder  14  and  12  ^ears  of  age.        83 

to  announce  by  means  of  proclamations  the  civil  marriage 89,  96 

to  announce  a  marriage  celebrated  by  error 102 

for  the  presumption  of  legitimacy  110 

to  contest  legitimacy 113 

to  institute  an  action  for  legitimacy 118 

to  contest  recognition  133 

for  the  recognition  of  natural  children 137 

for  the  retention  of  the  child  by  order  of  the  father 156 

to  contest  adoption 180 

for  a  declaration  of  absence 184 

for  the  absence  to  produce  effect 186 

for  the  presumption  of  death  of  an  absentee 191,  192 

to  contest  the  decision  of  the  family  council 240,  249 

within  which  to  give  excuses  for  not  being  guardians 247,  248 

to  contest  the  rejection  of  the  excuse 249 

to  render  the  accounts  of  the  guardianship 282 

to  enter  into  agreements  with  the  guardian 285 

to  claim  trees  carried  away  by  waters 369 

extinguishment  of  a  usufruct 513 

of  usufructs  in  favor  of  associations,  etc 515,  516 

to  lose  the  right  of  ownership  of  animals '. . .       612 

for  the  return,  sale,  and  prescription  of  things  foimd 616 

to  protocol  holographic  testaments  689 

to  present  testaments  to  the  judge 690,  712,  713 

to  excuse  from  accepting  executorship 898 

for  the  fulfillment  of  executorship 904-906,  910 

to  institute  actions  against  an  heir 1004 

to  accept  or  repudiate  an  inheritance 1005 

to  utilize  the  benefit  of  inventory  or  right  to  deliberate 1012,  1014,  1015 

1017,  1018,  1019,  1022 

to  recover  hereditary  rights  1067 

obligations  for  a  period  1125-1130 

to  return  the  dowry  1370 

for  the  consummation  of  a  sale 1467 

to  summon  for  e\iction  1482 

to  demand  the  rescission  of  a  sale 1483 

for  the  payment  of  the  price 1504,  1605 

to  redeem"^ 1524,  1638  et  seq. 

to  reimburse  credits  in  litigation   1635,  1636 

for  which  the  lease  of  another's  property  may  be  granted 1648 

to  continue  a  lease  by  tacit  acquiescence  1566 

for  an  agreement  not  to  redeem  ground  rent 1608 

duration  of  a  lease  when  no  term  has  been  fixed 1577,  1581 

for  responsibility  on  account  of  the  collapse  of  buildings 1691 

for  the  direct  or  beneficial  owner  to  exercise  the  right  of  pre-emp- 
tion   1637,  1638,  1639,  1640 

to  demand  laudemium  and  the  recognition  of  ground  rente ....  1646-1647 
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to  free  one's  self  from  forfeiture 1650 

for  the  payment  of  ground  rents 1000 

of  the  duration  of  partnerships 1680,  1700,  1702,  1703 

to  impugn  the  distribution  of  partnership  property 1690 

of  a  commodatum 1749,  1750 

of  a  deposit  1775,  1776 

of  the  surety   1843 

computation  of  months,  days,  and  nights.    {See  Year,  Day,  Months.) 
{Bee  Actions;  Lapse;  Prescription.) 

Titles  — 

of  ownership 385,  387,  1066.  1066 

of  acquisition  of  easements 537,  539,  598 

constituting  a  usufruct  470 

of  use  and  habitation  523 

of  community  of  pasturage 600 

subject  to  inscription  606 

{See  SufRcient  title.) 

Torrents   {see  Rivers)    339 

Towns.     {See  Provinces.) 

Trade,  influence  of  its  exercise  With  regard  to  the  parental  power 157 

Tradition  as  a  means  of  acquiring 600,  1462  et  seq. 

Trail.    {See  Sheep  walk.) 

Transfer  of  residence  to  a  foreign  country 26 

Transients.     {See  Domicile.) 

Transportation  — 

by  water  and  land,  of  persons  and  of  things 1001,  1603 

credits  for 1922,  1926  et  seq. 

Travelers,  guarantees  in  favor  of  their  baggage  and  effects 1783,  1784 

Treasure,  hidden  or  found 351,  352,  471,  610,  614,  1632 

Trees  and  plants  — 

are  real  property 334 

their  usufruct 483,  484,  485 

plantings  near  the  estate  of  another 591,  592,  593 

dangerous  trees  390,  391,  and  No.  3,  1908 

carried  away  by  currents  369 

Trustee : 

prohibition  of  a  testament  made  by  a  trustee 670,  671 

to  make  a  distribution   1057 

the  authority  to  give  advantages  cannot  be  delegated  to  a  third 
person 830,  831 

Uncles  and  nephews  legitimate  succession  927,  948,  951,  953 

Union  of  things  belonging  to  different  owners 375,  377  et  aeq. 

Unworthiness : 

persons  who  cannot  succeed  on  account  of 756,  757 

is  a  cau5ie  of  disinheritance 852 

Use  and  habitation  523-529 

easement  of  public  use 553 

(See  Customs;  Nonuser;  Usufruct.) 

Usufruct: 

in  general  467-470 

rights  of  the  usufructuary   471-490 

obligations  of  the  usufructuary 491-i512 

manners  of  extinguishing  a  usufruct  513-522 

in  the  property  of  the  child  by  the  parent 160  et  seq.,  761,  857 

loss  of  the  usufruct  the  parent  has  in  the  property  of  the  child 171 

easements  which  the  beneficial  owner  may  establish 595 

donations  without  ownership  640 

assignment  by  inheritance  of  the  usufruct  and  ownership 787 
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property  of  children  with  regard  to  which  the  paxent  has  neither 

the  usufruct  nor  the  administration 761,  857 

in  favor  of  the  widower  or  widow 813,  834  et  seq.,  953 

legacy  of  usufruct,  use  or  habitation 820,  793 

legacy  of  a  thing  subject  to  these  rights 868 

right  of  accretion  among  the  usufructuaries 987 

of  the  husband  in  the  dowry 1367,  1358 

fruits  in  case  of  restitution  of  the  dowry 1379,  1380 

in  property  of  the  children 1403 

in  donations  of  property  belonging  to  the  conjiigal  community 1415 

{See  Dowry.) 

rights  of  the  lessee  similar  to  those  of  the  usufructuary 1573 

Usurpation  of  a  thing  leased  (see  Possession)   1559,  1560 

Utility: 

legal  easement  of,  public  549  et  seq. 

utility  and  necessity  are  to  be  proven  to  alienate  property  of  chil- 
dren           164 

Vagrants  cannot  be  guardians  237 

Vendor.     {See  Purchase  and  sale.) 

Vessels  (Receptacles)    334 

Vessels.    {See  Marriages  on  board  vessels;  Testaments.) 

'  Viability,  conditions   30 

Vices  of  a  thing  the  object  of  commodatum 1752 

Vines,  usufruct  of 483,  484 

Vis  major 457,  484,  499,  1096,  1105,  1129,  1136,  1183,  1425,  1561,  1575,  1602 

1625,  1744,  1745,  1777,  1784,  1891,  1896 
Vivaries   334 

Wages,  increase  of,  does  not  affect  the  price  of  works  contracted  for. . . .     1593 
{See  Servants.) 

Waiver  — 

of  obstacles  85,  86,  101 

of  banns  92 

Walls,  main  and  party  (see  Buildings) 389,  391,  396,  572,  573,  576,  577-580 

Walls  and  fortresses,  their  ownerslup,  etc 339,  341,  345 

War,  testaments  in  the  field 716  et  seq. 

Warranty,  in  — 

donations  638 

hereditary  property  1069,  1070,  1071 

a  contract  of  purchase  and  sale 1461,  1474-1499 

leases    1553 

{See  Eviction.) 

Waters : 

ownership  of    407, 408 

public,  use  of 409--411 

private,  use  of 412-416 

subterranean    417-419 

general  proWsions    420-425 

character  of,  number 8,  334,  344,  350 

easements  with  regard  to 552-563,  586-588 

natural  course  of   420-425 

Wells,  construction  of   590 

Whole  blood  (relationship)   920,  921,  949,  954 

preference  for  the  discharge  of  guardianship 211,  220 

Widowhood,  widowerhood : 

the  widow  retains  the  honors  of  the  husband  until  she  contracts  a 

second  marriage   64 

legitimate  guardianship  conferred  on  widowed  grandmothers 211 

loss  of  the  parental  power  by  the  widow  who  remarries 168,  172 
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Widowhood,  widowerhood  —  Continued.  Articles 

widows  cannot  remarry  before  three  hundred  and  one  days 45 

exception    85 

prohibition  to  the  widow  to  marry  imposed  by  the  deceased  consort.      798 

rights  of  succession  of  the  widowed  consort 807,  834-839,  841 

pretention  of  the  widower  in  the  testament  of  the  consort 814 

precautions  when  the  widow  remains  in  a  pregnant  condition 959-967 

reservation  of  property  in  favor  of  the  children  of  the  first  mar- 
riage     968-980 

effects  which  are  delivered  to  the  widow 1374,  1420 

mourning  of  the  widow 1379,  1427 

succession  ah  inteatato  952,  953 

{See  Conjugal.) 

Wills.    ( See  TesUments. ) 

Windows  and  openings,  when  they  can  and  cannot  be  made 580  et  eeq. 

Wire  screens  and  iron  gratings,  windows  which  require  them 581 

Witnesses  — 

to  civil  marriage  100,  No.  4,  101 

for  the  inventory  of  property  of  a  minor 265,  267 

for  the  declaration  of  births 328 

to  testaments 681,  682  et  seq. 

of  the  insane  6& 

for  the  opening  of  holographic  testaments 691  et  seq. 

to  open  testaments 694  et  seq.,  699 

to  testaments  executed  during  epidemics 701,  702 

to  military  testaments 716,  720,  721 

to  maritime  testaments    722 

to  testaments  executed  in  a  foreign  country 734 

cannot  be  heirs  of  the  testator  whose  will  they  appear  in 754 

evidence  of 1244,  1248 

to  marriage  contracts 1319 

Woodlands  — 

usufruct  of 485 

easements  and  their  redemption  604 

Woman.    {See  Married  woman.) 

Works  — 

public,  their  legal  character 334,  344 

with  regard  to  waters  407 

execution  of,  on  private  property 360,  359,  360 

care  of  houses  owned  in  common 396 

defensive,  to  check  waters   420,  421,  422 

to  be  made  by  the  owner  of  the  dominant  tenement 543,  544 

adjacent  to  military  reservations  589,  503 

which  may  be  made  by  the  owner  on  a  tenement  in  usufruct 503 

affecting  the  use  of  waters 552 

for  a  lump  sum,  execution,  responsibilities,  rights,  etc 1588,  1600 

for  the  use  and  preservation  of  easements 543,  544,  652 

which  are  a  cause  for  the  rescission  of  a  lease 1558 

{See  Accession;  Improvements  and  expenses;  Lease.) 

Yards  and  courts  in  which  an  easement  of  drain  may  be  demanded 588 

owned  in  common 39g 

exempted  from  an  easement  of  aqueduct 559 

Year : 

period  of  prescription  of  possession  4^ 

actions  which  prescribe  after  one  year 1968 

agricultural   .n.  .....'.!..! .  480 

lease  understood  for  years 158! 

pension  from  ground  rents  paid  by  years  1614 
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Civil  law  in  Spain 85 

avil  Procedure  86,  492 

Classiflcation  of  law  85 

Clericals    528 

Codes.     (See  civil,  commercial,  criminal,  prize.) 

table  of  ancient 84 

table  of  modem 600 

codification  of  laws   85,  107 

Collections.     {See  digest.) 

Colombia * 14,  15,  23,  121,  520,  600 

Colonies    105,  519 

Commercial   Codes    516,  600 

Common  law  of  Castile 86,  87 

Compilations,  Central-America   600 

Mexico    527 

South  America 600 

Spain    , 80,  84 

Concordias 46,  114 

Concourses    28 

Congress  of  Deputies 99 

Conservatives    90 

Contenciosa.     {See  Civil  Procedure.) 

Constitutional  government    88 

principles    52,  57 

Constitutions,  Cuba 94,  558 

Mexico   527,  530,  564,  600 

Puerto  Rico  94,  664,  600 

Spain   88,  94,  600 

(^ee  name  of  country  for  others.) 

Consulado  del  mare 86,  516 

Contemporary  sovereigns  84 

Corporations  in  Colombia  600 

Corte.     {See  Fuero  Real.) 

Cortes 97,  99 

Costa  Rica  16,  23,  600 

Costumbres,  Maritimas    510 

Council  of  Indies   519 

Councils,  judicial   28 

Municipal    104 

Supreme,  of  War  and  Navy 514 

of  Toledo  24,  43,  48 

{See  canonical.) 

Courts,  in  Havana 513 

maritime    516 

military  and  naval   514 

Criminal  Code  85,  86,  493 

Procedure    86,  496 

Criatinoa    89 

Crown     101,  102 

Cuba,  autonomy  and  constitution 564 

civil  code    107 

civil  procedure    492 

commercial   code    516 

criminal  code 49.3 

criminal  procedure 496 

Cuban  observations  559 

deputies  from,  to  Cortes 90,  91,  106 
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Cuba  —  Continued.  Pages. 

history    17 

military  and  naval  laws 514 

mortgage  laws    501 

President  McKinley's  Message  in  respect  to 601 

prior  to  autonomy  520,  558 

Proclamation  of  General  Brooke 590 

table  of  existing  laws 600 

Cuenca    68 

Curiales   40 

Customs,  Gothic   38,  57 

Covadonga    8 

Decretales    24,  44 

Decretos 44,  77,  80,  523,  527 

Derecho.     {See  classification  of  law.) 

Diccionario  of  legislation 81 

Differences  between  common  and  civil  law  criminal  procedures 498 

Digeste  from  1807  80,  115 

Ecclesiastical.     (Bee  canonical.) 

Ecuador  16,  23,  520,  600 

Egica   19.  60,  81 

Elements  of  law.     {See  Roman,  German,  Canonical,  Arabic,  natural) 24 

Enffland,  rulers  of 84 

Enjuiciamiento.     {See  Procedure.) 

Escalona    68 

Especulo    72 

reference    20 

Estatuto,    real    89 

Efftilo,  laws  of  74 

reference  to  77 

Ervigio    19,   49,81 

Euric.  Code  of 19,  32,  42,  50,  81 

Exterior  law  86,  86 

Extra vagantes.     {See  canonical.) 

Facimientos    60 

Falsas  decretales.       {See  canonical.) 

Fazanas    60 

Feudalism    37 

Feuds    67 

FijoB-Dalgos.     {See  Hijos.) 
Flores.     {See  Fuero  Real.) 

Foral  laws 108  to  113 

Foreignors  {see  Civil  Code)   125 

Forma  de  los  juicios 516 

Forms,  book  on.     {See  Preface.) 

Franquezas    115 

Fueros,  in  general  66 

municipal    67,  68 

nobiliary    60 

provincial    86 

Fuero  Castellano.     {See  Fuero  Real.) 

Fuero  general  of  Navarre  114 

Fuero  Juzgo  19,    60 

reference  to 49,  66,  71,  76,  496 

Fuero   Real    71 

reference  to 20,  66,  70,  74,  75,  77,  496 
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Fuero  V'iejo 20,  66,  69,  70.     71 

Fuerofl  of  Angon   113 

GaKciA 6,  ^ 

GalliA  cisalpuui 29 

GftrdingoB   40 

German  dement , , .  24,  32 

laws.     {See  Eurie,  Fuero  Jozgo.) 
Gothomm.     {See  Fuero  Juzgo.) 

Goths  1»,  S3,  38 

Grandees  65 

Granada.     {See  Irrigation  laws.) 

Greeks    3 

Gregorian  code 30 

Guatemala 16,  23,  121,  621,  600 

Guipuzcoa.    {See  Visoaya.) 

Gymnasias    ; 3 

Habeas  corpus  409 

Haro    -. 68 

Havana.     {See  courts.) 
Hazafias.     {See  fazafias.) 

H^ira   69,    84 

Hermogenian  code 30 

Hijos-Dalgos   66,  69,  116 

Hindoos    38,    63 

Hipotecaria.    {See  Mortgage.) 

Honduras 16,  23,  600 

Huns    8,    35 

Iberians    1,    68 

Iceland    43 

niiberis   6 

Imams    61 

Indians 620,  622 

Indies  —  government    619 

laws  493,  496,  623 

procedure    623 

Inquisito   498 

Incomunicado    499 

Institutes    31 

Interior  law 86 

International  law   86 

Irrigation   laws    63 

Isidore  (Isidro) ,  San  42 

Islands,  adjacent  {aee  Balearic)   121 

Islands,  ultramar  {aee  Cuba,  Puerto  Rico,  Philippines)  119 

Jayme,  King  of  Aragon 63,  83,  616 

Jews 6,  48,    66 

Judicura.     {See  Fuero  Juzgo.) 

Jueccs,  book  of  60 

Juicios.     {See  Forma.) 

Juridical  organization 28,  613,  668 

Jurisdiction.     {See  Procedure.) 

Jury    408 

Justice,  administration  of 104 

{See  Organic  Laws  of  Tribunals.) 
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Kadis   61 

Khalif  60,    61 

King  of  Spain 101,  103 

Kings  {»€€  table  of)   

Koran    61 

Land  laws.    {See  Indies,  and  name  of  country.) 

Language,  Spanish  9 

Laws.     {See  different  headings.) 

Leges  barbarorum 31,     42 

lieyes,  Fuero  of  the.    {Bee  Partidas.) 

L6on 64,68,    62 

Lex  Romano  or  Theodosii.    {See  Breviarium.) 

Jjex  talioniff    41 

Leyes,  fuero  of.  {See  Fuero  Real.) 

Leyes,  general  of  Aragon 113 

Liberals 90 

libro.    {See  Consulado,  Jueoes,  Partidas.) 

TiOgrofio    69 

Luaitania    6 

Mahomet    58 

Maipo    12 

Malaca,  table  of   29 

Mallorca.     (See  Balearic.) 

Manifestacion    490 

Maritimas,  Costumbres,  of  Barcelona 616 

Marp.     (See  Consulado.) 

Martin,  San 10 

Mercantile  law   85,  86,  516 

Procedure    493,  516 

Message  of  President  McKinley  (extracts)    591 

Mexico  16,  23,  121,520,  527,  600 

constitutions   527,  530 

codes  and  laws 527,  600 

Mexicans    535 

Military  laws  514,  515 

Militaiy  force    105 

Mining  rodea  and  laws.     {See  name  of  country.) 

Indies    523 

Table  of   600 

Ministers   (cabinet)    101 

Moderados    .' 89 

Modem  Civil  Code  of  Spain   107 

reference  to  22 

Modem  codes.     {See  tables.) 

Molina    68 

Mohtesib    62 

Monroe  Doctrine   23,    88 

Montalvo,  Ordenamiento  of  % 73 

reference  to  21,    77 

Moors 9,  19,  56,  81,    82 

Mortgage    law    501 

recent  modifications  507 

Muftis    61 

Municipal.     {See  fueros.) 

deputations   104 

laws  of  ancient  colonies  29 

ordinances.    {See  Police.) 
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Naval  laws  614,  616,  600 

Naj6ra 68,  69,    73 

Natural  element  24 

Navarre 69,  83,  112,  114 

Nicaea.     {See  Oanonical.) 

Nicaragua 16,  23,  620,  600 

Nobiliary  codes    69 

Notarial  laws  •••..; ^. 613 

Novisima  Becopiladon    T 78 

reference  -io 492,  496,  626 

of  Navarre 114 

Nueva  Recopiladon  77 

reference  to 78,  ^,  626 

Observanciaa  of  Aragon  113 

Observations  of  author 601 

Officio  Palatino 40 

Ordenamientoa    623 

(See  Alcala,  Montalvo,  Naj6ra,  Itea},  Tafurerias.) 
Ordenanzas*     {See  Bilbao,  Castile,  Maritunas,  Poiicia,  Municipal.) 

Ordenes  ; 77,  80,  527 

Organic  law  of  Tribunals 86,  613,  600 

Osuna,  tablet  of 29 

Oviedo    9 

Pacis  adsertos  j, 40 

Palaciegos    , 40 

Palencia  68,  72 

Palimpsest    43 

Panama,  special  laws  : 600 

Pandects    31 

Paraguay  11,  23,  620,  600 

Partidas,  Siete    76 

reference  to 20,  77,  114,  492,  496,  626 

Parties,  political,  in  Spain 89,  90,  91 

Pelayo    8.  19 

Penal.    {See  criminal.) 

Penno  63 

Peru 11,  16,  23,  121,  620,  600 

Peter  I  70 

Phenicians    2 

Philip  II  77 

Philippines,  table  of  existing  laws    600 

civil   code    107 

commercial  code  616 

civil   procedure    492 

criminal  code   493 

criminal  procedure 496 

military  and  naval  laws 614 

mortgage  law    601 

President's  Message  in  respect  to  696 

Phocaens    3 

Pichincha    16 

Pitinsas  3 

Police  regulations   80,  496 

Poiicia.     {See  police.) 

Political  law   : 86 

Political.    {See  parties.) 
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Popes  84 

PoiitunM.    {See  P&itidas.) 

Pragmaticas  77,  US,  114,  52S 

Prelation  of  codes 112,  113 

Pricillianism    7 

Primera  instancia   513 

Primitive  tribes   1,    88 

Price  codes    518 

Private  law.     {See  Preface.) 

Privilegios    118,  115 

Privi]egio  Recognovenint   516 

Procedure.     {See  Goths.) 

Procedure.    (£fee  civil,  eriminal,  mercantile.) 

Proceres    518 

Prooessal.    {See  procedure.) 

Proclamation  of  General  Brooke  500 

Progresistas    88 

Prohombres  518 

Project  of  1851 107 

Proof    41 

Provincial  or  statutory  laws 86,  108,  112 

{See  fueros.) 

Public  law  86 

Puerto  Rico,  history  17 

table  of  existing  laws  600 

civil    code    107 

commercial  code  516 

civil  procedure  «...  492 

criminal  code   493 

criminal  procedure   496 

mortgage  law   501 

autonomy   564,  573 

military  and  naval  laws  514 

Heputies  in  Cortes  90,  106 

President's  Message  in  respect  to  594 

Realengo    68 

Recared 19,  48,    81 

Recesvint 19,49,    81 

Recognovenint.    {See  Priviliegio.) 

Reconquest    64 

Reoopilacion,  Catalonia   114 

Castile   77,  526 

Indies   623 

legislativa    81 

Navarre    114 

Novisima    78 

reference  to   21 

Nueva    77 

reference  to   21 

Mexico    627 

References  to  Spanish- American  Civil  Codes 121,  600 

{See  name  of  country.) 

Reglamentos    80,  523 

RepartimientoB 626 

Real,  Ordenamiento    » •  •  •     73 

Regency    , . . . .  103 

Resoluciones    80,  523 


Gehtebal  Index.  671 

Pages. 

Refaocionarios  (see  Civil  Code)   506 

Ricos-omes    65 

Roman  element 24,    25 

codes   30,  86,  114 

laws  published  hj  the  Goths  31 

representative  government    27 

Romans   4 

Sagasta    00 

Saffuntum  6,      7 

Sahagim    68 

Sahibu    61 

Salamanca    68 

Salic  law 42,    80 

Salpensa,  tablet  of  20 

Salta    11 

Salvador 16,  23,  521 

Santiago.    {See  Administration.) 

Saragosa    5 

Secular  legislation  86 

Segovia    73 

Senate    . . . ' 07 

Sellorios   67,  116 

Sentencias  114 

Septenario.    {See  Partidas.) 

Sepulveda    60 

Seville    60 

Shortah    61 

Siete.    {See  Partidas.) 

Silingos    8 

Sisenand    81 

Solariego    68 

Soldurios    37 

South  America,  history  10,  23,  510 

former  laws   523 

tables  of  constitutions  and  existing  laws 121,  600 

{See  name  of  country.) 

Spain,  early  history  x>f 1,    23 

brief  history  of  earlier  laws 10 

disintegration  of  former  laws  85 

modem  codes   21,  600 

civil  code    107 

criminal  code    403 

commercial  code   616 

civil  procedure    402 

criminal  procedure  406 

military  and  naval  laws  514 

mortgage  laws    501 

constitution    04 

table  of  ancient  codes  84 

table  of  existing  codes  and  laws  600 

table  of  kings  81,  82,    83 

chronological  tables  23,    84 

Spaniards   04,  125 

Spanish- America,  history  of 10,  510 

independence  of   10,    23 

former  laws  and  government  510 

existing  constitutions  and  laws  600 

reference  to  civil  codes  of 121,  600 
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Statutory.    {See  provincutl.)  Pages. 

Sumario   ^7,  498 

Siunroaries,  chronological   23,    84 

hiHtorioal  19,  22,  81,  82,  83,    84 

laws  and  codes 63,  64,     84 

Sunneh   62 

Supplemental  law 24,  110 

Supreme  Court.    {Bee  Courts.) 

Statutes  of  Barcelona  616 

Statutory  law  86 

Suevi    8 

Tables,  historical  81,  82,  83,  84 

contemporary  sovereigns   84 

chronological   23,  84 

of  ancient  codes   84 

of  existing  codes  and  laws 600 

of  kings  81,  82,  8S 

Spanish- American  codes  and  laws   600 

municipal  laws  {see  Malaca,  Salpensa)   495 

Tafurerias,  Ordenamiento  of  72 

Tarraconeasis   6 

Taxes    106 

{See  Mortgage  Law.) 

Temporal  law  86 

Theoderic    39 

Theodosian  Code   30 

Thinfados    40 

Toledo.    (See  Councils  of.) 
Tolosa.    {Bee  Euric.) 

Tomo  regio    60 

Toro,  laws  of 74 

reference  to 77 

Torquemada    55 

Tortosa,  costumbres  of   516 

Tribunal  {see  Council  of  War  and  Navy) 

Tucuman    11 

Ulemas    61 

Ultramar.     {Bee  Cuba,  Puerto  Rico,  and  Philippines.) 

Uruguay 11,  23,  121,  620,  600 

Usatges   114 

Valencia    516 

Irrigation  laws  of 63 

Vandals    8 

Vascongadas.    {Bee  Vixcava.) 

Venezuela   *. 16.  23,  521,  600 

Villareal,  laws  of 73 

Vicarios    40 

Vizcaya  112,  114,  115,  122 

Visigoths  24,  33,    81 

Voluntary  jurisdiction.     {Bee  Civil  Procedure.) 

Walls   61 

Wamba 49 

Wisigothorum.     {Bee  Euric,  Fuero  Juzgo.) 

Wood,  Leonard,  Governor  of  Cuba  501 

Zamora    68 
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